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WILLIAM CRATG VS. THOMAS LEITENSDORFER. 


| Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 4th day of 
May, A. D. 1877, eame Thomas Leitensdorfer, by John Hallum, 
K’sq., his solicitor, and filed in said court and in said cause his bill 
of cecupiade against William LL. Campbell, United States surveyor 
general for Colorado, and William Craig; and the said bill of com- 
plaint is in words and figures as follows, to wit: 


Bill of ( omplaint. 


THOMAS LEITENSDORFER, Complainant, ) 

Us, 

WILLIAM L. CAMPBELL, United States Surveyor Gen- | 
eral for Colorado,and WILLIAM Craia, Defendants. } 


In ¢ ‘hancery. 


To the judges of the circuit court of the United States for the district 
of Colorado: | 


Your orator, Thomas Leitensdorfer, . >to your honors and the 
said court that he is a citizen of Las Animas county, Colorado; that 
defendant William Craig is a citizen of Pueblo county, Colorado, 
and that de ae Wilham L. Campbell is a citizen of Denver, 
Arapahoe county, Colorado, and was duly appointed and qualified 
and is now jot dd as United States surveyor general for Colorado, 

at Denver. 
2 That under the Mexican colonization act of 18th August, 

1824, and the ensuing celia regulations of 21st Novem- 
ber, 1828, Cornelio Vigil,a Mexican citizen, and Ceran Saint Vrain, 
a naturalized Mexican citizen, obtained, on the 9th December, 1843, 
at Santa Fé, from Manuel Arn nijo, then governor and commanding 
general of the Mexican state of New Mexico, through a secretary, 
Donaciano Vigil, an order requiring said app licants to be placed in 


juridical possession of a large tract of land; that on the 2d Janu- 


ary, 1844, Miguel Sanchez, justice of the peace of the 3d demarea- 
tion of the district of Taos, in said state, accordingly fixed mounds 
around said traet, and put said applicants i in juridical possession of 
the whole, and granted a certificate and eye-draft of his operations ; 
that the tract thus delivered is now in the southern part of Col- 
orado, and covers parts of Las Animas, Bent, Huerfarro,and Pueblo 
counties, and extends from the Arkansas river in front to the grant 
of Beaubien and Miranda behind, and from, the valley of the Las 
Animas, or Purgatoire, tributary of the Arkansas below to within 
half a league of the San Carlos tribut: iry thereof above, and con- 
tains about eighty miles square or 922 square leagues, or 4,096,345 
acres; that said applicants for said tract did not accompany tneir 
application with the usual deseno, nor was the application 
referred by the governor to the alcalde or any other officer 

for a report as to the qualifications of the applica-ts, 


+) 


) the vacancy of the land, and the possible injury which 

might result to the Government or to third parties; nor 
was such a report made by an alealde or any other officer; 
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WILLIAM CRAIG Vs. THOMAS LEITENSDORFER. J 


olution of 28th April, L870, extended to a year from the approval 
of the subdivisional surveys involved. ‘(See 16 Stats. at Larg 
That the preferred claims of the actual settlers holding under 
derivative titles from said Vigil or Saint Vrain, or from both, greatly 
exceed the ys leagues confirmed by act of 21st June, LS6O, out of 
sald inchoate grant; that for this reason, and because neither those 
grantees nor the representatives of their assumed residuary 
1() interests have ever refunded any of the costs of survey as 
contemplated by said section 2 of the act of 25th lebruary, 
[8S69, nor made the selection and location contemplated by seetion 4 
thereof, nor brou eht sult as sen es ‘ oe: Sf ction a 
confirmation as to them has hot become ba | 
tense of title in them is barred and vol 
That cv ties sammaad soitdaues abaneet of tibiebiconiaiahialaat 
in sald yA leagues does hat exist Wn fact or 11) aw, ancl as the exist- 
he class oft bs psciinaibae and 


ence of ft , 
section | of the act of 2oth February, 1869. is contingent on the ex- 


, 


iIStLEenNCEe % ind | toeatl ion Of such 1M possible resiaue, and COntIngent on 
] — i}, ca : am ' en ae : om a ae eS 
the hypothesis of conflict with such residue, it follows that the only 


persons now having an interest In said 22 leagues are the derivative 


] ) . = | > , — . ' hg | 
actual settiers holdin 1 unde} titie Gr promises to settie trom the 


cc i 
sald two grantees or their legal representatives. 
nn ] . . 7 , {; Ly ry , , , “| 
Chat under the said act of 2ist June. 1S60. the survevor eeneral 


— 


" ‘ ¢ } °y cs : 4 } 4 : 4 . . 
of Colorado, on the 20th April, L870, reported to the Commissioner 


] : : ] ge ee C —— ] on ae ae ] . 
Of the General Land Othee about sixtv-two of said derivative eclaims 

;° ; ] ‘ , aS . . ‘ : {> ™ . } } - . f £t Pee 4 
of settlers: that this report was ineffectual by reason of the said act 

+ Pe" 

re intl Te 4] ; i: oe 
of 25th, February. 1869, which for the first time, required the deriva- 
2. ae ne lish t] laims to tl ae ee eee er 
tive claimants to establish their claims tothe satisfaction of the 


+ ¢ | , i + , + ] * [ > ] . ? 
eolster and reeeiver: that bv letters of the 24th Mareh and 
1 23d August, 1S70.the Commissioner of the General Land Office 


. 2 ° | > } = ] 4 | 
Instructed the register and recelver as to their duties under the 
e Oral . : ‘ er eee Pa ae ae. : 
act of 25th February, 1869: that afterwards, within the limitation 
Grnally ah, , AT) cera en $7 * )Q4] ed Bs 
nally prescribed by the joint resolution of zZoth Ap 1, 1S7O, about 
' 


i { 
thirty-nine derivative claimants presented theirclaims, exceeding 1n 
all 183,553.85 acres, to Irving W. Stanton and Charles A. Cook, 
United States register and receiver, respectively, at Pueblo, Colorado. 
That among them was the derivative claim of William Craig, a 
defendant herein, for 127,000 acres, an | ite 
dorfer, complainant herein, under Eugene Leitensdorfer ; that the 
deed of said Vigil and Saint Vrain to Eugene Leitensdorfer was for 
one-sixth of the grant—that is to sav, for about 682,724! acres; that 
the 24th February, 1860, said Eugene Leitensdorfer had executed 
tO Spence M. Baird, without consideration, and apparently In trust 
for said Leitensdorfer, the one-sixth share of said Leitensdorfér 
said grant; that on the same day the said Baird had execute 
said el tensdorfer cl power of attorney LO Sse ) 
stangeiire have in said one-sixth of said grant; that on 10th 
December, 1861,said Leitensdortfer, for himself and as agent for said 
Baird, had finally sold and con veyed to the compl inant, Thomas 
Leitensdorfer, the one-sixth of said grant as derived by said HKugene 


e < 
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Pueblo: that 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


1] F ccmnnar +6) ] laeie}] gay b. are 
appellant from the Commissioner’s said decision of 15th March, 
IS/4, allowing appeals from the register and receiver, filed before 
: eg , o ] . } . > . . + = ; ' . 
LI i ary OF tire nterior, by counsel, a motion for a rehearing of 
. i ! 5 
7 ‘ } ] : . . we a! " ‘ 7 
(Craigs appeal to the Secretary: that the rehearing Was eranted, and 
ow . O . < 
question of thi OMMmissioners Supervisory power Was 


Cli rately discussed before the secretary 1n person 11) oral, Written, 


printed arguments by counsel for complainant and counsel for 
defendant Craig, and counsel for other derivative claimants; that 
afterwards, on the 28d January, 1875, Secretary Columbus Delano 
prepared, dictated, and signed his decision technically refusing said 
s motion fora rehearing, but really and thoroughly discussing 
vy the whole question of the Commissioner's revisory power, 

1 athirming that powel and the Secretary's previous decis- 

( a1 27th October. IS74 ; that sald decisions, being with- 


s jurisdiction, and deliberately rendered upon a 


| TUrisC 110] uid not be Impaired by his SUCCeSSOrs OF 
dent. and vet bind the Executive Department of the 


t 
i ‘ i} . + (>= ‘ 7 = 
" nel ; * nat ibout the 25th May. LSijo. 
| \ & > a } : } ' ae) . . 
oO then first appeared 1n the case as coun- 
7 | | ] | : } ," 
Informally appealed to the President, 
‘ i 


7 


sS.G ff the said Secretary’s decision of the 23d Jan- 


7 is no motion, petition, bond, or order for 
yr ti ~ rip of appeal was filed with the Pres- 
case of sald ¢ ralo Was presented to the President CL 
io’s own statement to the Commissioner of the Ist Octo- 
374 resaid, without the knowledge or consent of the Secre- 
y, the Commissioner, or any of the opposing parties or counsel 
rr afterwards, on the 25th May, 1875, the President, by his secre- 


+ ; ‘, ) i a +? "|. ] . so . ‘ > ] 2. J » sal _ ra 
ry. ©. EE. Babeoek. referred to Attorney General Edwards Pierre- 


the said letter of Craig of Ist October, 1874, with aecompany- 

r arguments of Craig’s counsel, for an “ opinion as to whether the 

| Live s uld take nn after the decision of the secretary of 
Interior in this cause, and, 1f so, what aetion would he reeom- 

that afterwards the case was argued before the Attorney 

General o1 ind by brief for said Craig by Benjamin F. 

8 Butler, and printed arguments for Craig were also filed by 
other Couns ifterwards complainant's counsel, hear- 
iecidentally and indireetly of these anomalous proceedings, also 

filed a printed argument before the Attorney General; that, after 
sidering the arguments of counsel, the Attorney General volun- 

| said to Robert H. Bradford, of counsel for complainant and 
thers, that the President had nothing to do with the ease: But 
that afterwards, on the 15th May, 1876, said Attorney General, in 
al} opinion expressly adopting the ex parte allegations ln ¢ 'rale’s letter 
f Ist October, 1875, and ignoring the claim of complainant, advised 
the President that there was no appeal to the Commissioner from 
the decision of the register and receiver in Craig’s favor; that the 


eretary of the Interior had no jurisdiction to review said decision 
ion of the President could be lawfully invoked in th, 
it the President accordingly ought to direct the plat of 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. —&@9 


‘ih, re ] +} tae | ~ t 4 j 7 } ¥Y + | ] _ 1 } 7 } : . 7 ft ei . a : 
bbe faba adjudged to bli bY the CGecrsion oO} Lhe register and re- 
. ») ] : et - . ¢ + - ie > > : _+ : aa > . 
Celvel that afterwards the President referred said Attorney 
Genernal’s opinion to the Seeretary of the Interior for enforce- 


. . a "4 ent - a > \ ‘ . te oe ot te . - 

ment: that aiterwards Vir. A. S. Gaviord, Assistant Attorney, 
’ 7. : ee “— . 7 } } + wes " \ , 4 > 

General and ex officio solicitor of the Interior Department, startled 

1 ce } ’ 4 ‘ ’ 

by the novel doetrines of the Attorney General’s 


opinion, informed the President personally that the allowance 


y ‘ . ? . ae, ° } . } > 
; : : . ‘ fale hr , oa a" + . Cvs ar Way Ys) ’ 
of Craio’s claim would involve the disallowanee of many 
1Q tT} ] pr tre = lay ‘ Ye 1n)t} rated tlrof + |} ryt. rPeATY) t 
L- OLLI qaerivative Ciaims, and mtimated tha Line ehrorcecement 
. . ? f } . 4 aus . ‘ ’ >’ ’ ++] 
Ol the principaés of the salad opinion would tend to unsetti 
1 } . % : ? ‘ } 
- ici 4 ’ ’ . f | . ‘ : 
Lone Saiutary conti lof the Commiuissione! of the Greneral Land Of} 1c 
. , + ] 7 + | ? ? L.+ t ?) YT i>} | ] 4 
OvVel registers itig@g FTSeCcerve4©rs ear Nd this statement Willen Was 
, , ? | ' ; 
repeated by Mr. Gaviord, thi president is Mr. Gaylord further an- 
} } } , ' } ’ 
nounced, referred the opinion of the Attorney General to the Seer 
+ | , Raw * ond ] } ;* i 
tarv of the Interior. Mr. Zachariah Chandler, fo port: that thr 
_ ' . > +. 7X” y>, ly "Ls ' ] Cte) 7 } } 1)1 1) + 4 ly ' ( ' _ ,) ; s 1) +? {° ? ly \ ( . 17) : oo | 
CUI cCval ¥ FeIcrTictl Said VURDILEIVET OO GEE OILTILISSIOQIICL Of Lilt rehneral 
= ' ‘ oe i " | a ‘ S 
. } : i+ + 54 . ; tf » . ‘ ws . 
Land Ottee. James A. Williamson, for a report: that said Commlis- 
A 
: re p{ i | : aa , ] Lh. . , " 
SIONCr OW ti Ith of lu S76 rendered to the seeretary a lono 
| 7 *, . 
“r ; ' ya , ; + 2 . .T ) C t + " cy + 
alid qi Pit Pep i \ riit?i clild STabLell rit {}] 1s) a Libba Lilt Une the 
‘ } . | ° 
revisol] OWe] )} i} ( om missioner over the aeersions of thie reg is- 
: ' ae ee ener ereneas rt Das oe ; Fa. ; 
ter and recelver and adenyving the powe O] the | resident to review 
. | A 
t | } 101 + SOAeCraTfaryv > 1h | 1) Del; maintain (y sf hy 
LiiIC UCCISIVIEIT Co] MeCCTeELAPYS COLUM DUS Clarlho, maimwMntalninge such 
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revisory power of the Commissioner; that thus the case rested till 
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4i,, °& ARR Yaveh wt Qnt +} ’ —, fo ar 7? 
bhne 2d Maren, 1064/4, wnen resident Grant. on the ex parte appliea- 
A ig 
. 4 . . + . } . , . , ) 2 
+ ¢ 6) 1+ hy " t ) " i«) ‘) . ¢ .¥* 7 7. ; > 7 *) ct ry# 
tion of Craig, without notice LO COMplainant ot his counsel, rand with- 
| ‘ . } . > ‘ 
.aa4 : a ; } i +, 1 ; + ; . : : . 
Olt report trom the secretary or the lint ior, or Irom LiPpionso 
rey 7 4 } } > } * | : } 
yt + } ' f : 1 rs t 
bait. then sAttornev General. to whom = thie Presiden pad reterred, 
: - ° : 
for a report o nion, this second anplication of Craig, issued the 
oa 
i] } ' » f . | } r?} ( } | 4 :?} } ? } MINA? ]. 
hOLLOW U ict t 7 oe ()j { LEOrie \ 3 i Lctl it} C por ~ £OCCUEISLI b1da- 


-) | } yy, } } wit! ) } ] ] a | 
ZU ith accordance With thre PION and recommendation oj 
4] A 4 ‘ aoc . } . , — : } ] 
Liye Ltiorneyv Greneral upon the questions submitted t fim 
i 


the Commissioner O} 
the survevor genera 
Craig ae8 approved plat of the land adjud 
and rece lve r ol the Pueblo land district i) that State, dated Ie 
ary 28, 1874. If, in the opinion of the Commissioner of tl 
ral Land Office and the Secretary of the Interior, the amount of 
liam Craig is less than that hitherto awarded, 
then the order upon the survevor general of Colorado mav be fer the 
amount of land deemed due him. 
Executive Mansion, Mareh 2, 1877 
U.S. GRANT. 


Phat your orator 18 informed and believes that LIS 1s the only 
ease o record in which a President has disrecarded a deliberate 


deeision of the head of a Department ; that if the President had 
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right to a plat in controversy before any of those officers; that Craig 
should first have applied to the surveyor general for the. plat, ane 
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e of title and will divest the United States of the fe -simple in 
r of the derivative claimants receiving such plats 
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That the plat ordered to be delivers a by the SUPVeYVOr oeneral Lo 
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com 


r Craig would leave no part of said confirmation appleable to 
pPlainant s claim or the claims of the other derivative claimants 


whose appeals are how pending before the Commissioner, and would 
in fact preclude the Commissioner from considering the appeals of 
complainant and of the other derivative claimants; that com plain- 
ant’s claim Is not In econfliet on the ground with Craie’s elaim, but 
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is mahy miles distant. and the hdass of the derivative claims 
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under Vigil and Saint Vrain, though greatly exceeding the 


C} ‘antity confirmed, are competitors for ‘area, but not for 
ific locations; that for these reasons the delivery of Craig’s plat 
f the plat of any derivative claim whatever, before the final 
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JouN HaAtuum, being first duly sworn, says that as one of thi 
complainant's counsel ever since COMI) lainant appealed from the 
decision of the register and receiver at : o, and as complainant’s 
solicitor In this action, deponent is familiar with the os ak romped 
ind reeords of complat nant’s claim: that complainant, having re- 
mained in Colorado since that appeal, has no famil ‘arity with the 
sahenaaiets proceedings in his claim; that compla Inant Is now In 
Colorado; that the wrong which this action seeks to enjoin is so 
imminent that deponent fears and believes there is hot st 
time to rel the personal affidavit of com Lyte ill: 
depone Mt aiso says se all agers a stated ibso utely in the prec ding 
bill are true, and that all the other allegations of the bill he believes 


and has reason to believe are rue; that the WFONY which 


32 this action seeks to enjoin isso imminent that deponent verily 
believes irreparable mischief and injury will result to com- 
plainantif he be compelled to give the usual notice of the intended 
application for the Injunction prayed for in this bill; that the case 
1S urgent and Will not L\dttdait OF delay Lids lent LO the O1VINe ol 
OU] to defendants, and that affiant greatly fears that defendants 
may commit the acts for which injunctive relief is sought before the 
bill ean be passed upon if notice to def’ts should be uired betore 
oranting the temporary order asked for in this case. 
(Signed) JOHN HALLUM. 
Subs ribed and res LO before me, at Denver, In said district, this 
23d day of Apri D. 1877 
Senl Cir cs 4 S.. Colo. ] 
(Sod) EDWARD F. BISHOP, Cl 
And your orator. further shows that the said original grantees, 


{ ‘ =e ee 1 & epee ae teem * B., i ta QA ] =e 
Cornelio \ igli and Geran st. \ raln, in thie veal 1844. sold, conveved., 


f° << oon wah | eR Berea ae ky RE Ce. = 
and daonated four-SIXths Ol the Salad @rahnht, DY deeds evidenced In 


Writin AS IOLLOWS, tO Wit 
lirst. The undivided one-sixth to Eugene Leitensdorfer, dated 
the 7th day of March, A. D. 1844, which is the first conveyance 
ever made by the said grantees 
} } 


Second. To Charles Bent bert undivided one-sixth of the said 

t, on the llth dav of Ma ‘el, A. D. 1S44 : and 

ird. ‘To each, Buansans Vigil and Manuel Armigo, one un- 

xth part of said grant after the conveyances were made to 
Bent and Leitensdortfer. 

Oo That the conveyances embrace an area of land more than 
forty times the quantum of said grant afterwards confirmed 

by Congress, as complainant hath stated. 

Your orator further shows that by the terms of the said confirm- 
piles acts ha derivative claim, being the oldest made by the original 
rantees, is justly entitled to precedence and priority over all other 
erivative claims; that the quantum of said grant conveyed by the 
aid original grantees in 1S44 left nothing upon which any subse- 


«J 
re 
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mati 
quent conveyance of interests 1n the said grani by them could QO Oper- 
ale so as to become valid hona tide COHWUVeVahCGes., 
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sess an Interest in the said grant after satisfying the claims of the 
joint bona fide de rivative claimants. 

That neither of the said original grantees ever filed or set up any 
claim to any portion of the said grant under either of the said aets 
of confirmation, because their heirs and representatives well knew 
that after satisfying the bona fide derivative claimants there would 

be nothing left for the said grantors or their heirs. 
36 And your orator further shows that Irving W. Stanton and 
Charles A. Cook, the register and receiver who passed upon 
the said derivative claims in virtue of their said oftices, as herein 
set out, were fraudulent and corrupt in all of their official acts re- 
specting their decisions of the said derivative claims; that each of 
them whol y disregarded his official duty and violated his official 
oath purposely and intention-lly in allowing | or giving it as their 
joint opinion that Wm. Craig was entitled to 75,000 acres of the said 
erant to the exclusion of older bona fide bine: that the said de- 
fendant, William Craig, and the said regist drone receiver conspired 
and contederated together to cheat and swindle the derivative and 
— claimants, and mee the said Wm. Poni: ales the time the 
ald decisions by his said confederates was so rendere cd in his favor, 
aie and exec eos tae your orator is informed and believes and 
here charges, de eds to about thirty thousand acres of the said land 
so allotted and allowed to him by the said re egiste r and receiver to 
third parties, | or the use and bene fit of his said confederat es, ¢ ook 
and Stanton ; that at the time the said decision was so made by the 
said register and receiver the said Craig and confederates believed 
and construed the said acts of confirmation and their acts there- 
under as final and as cutting off and prohibiting any appeal 
to the Commissioners of the General Land Office or Secre- 
tary of the Interior to review and revise their actions 
O¢ therein, which be lief emboldened the said confederates to 
the commission of flagrant and unblushing fraud upon the 
rights of complainant and other derivative claimants; that the 


said register and receiver have been Indicted in the district court of 


Colorado for corrupt and fraudulent practices in and about their 
official acts and corrupt conduct in disposing of parts of the said 
Las Animas grant, and that these prosecutions were ordered by the 
Department of the Interior, upon sufficient proof of the frauds and 
corrupt practices of the said Irving W. Stanton and Charles A. Cook, 
as register and receiver of the local land office at Pueblo; that the 
said register and receiver resigned their offices as such, immediately 
after the rendering of their decisions in this case in favor of Wm. 
Craig and against your orator; that all your orator has ever asked 
or desired is that his ease might be fairly heard and decided on its 
merits; that all efforts of defendant Craig have been mainly directed 
to avoiding an investigation of his bogus claim upon its merits. 


(S’p’d) | JOHN HALLUM, 
Solictor for Compla inant. 
ogee | J. O. SHACKELFORD. 


3—48 


Vs. THOMAS LEITENSDORFER. 


John Hallum being by me first duly sworn, deposes and says that 
the matters ee charged in the foregoing manu- 
ript part the bill of complaint, to which the same is attached, 
e ti t best his knowle 1 saat belief. 
S’o'd JOHN HALLUM. 
od Subscribed and sworn to before me this 24th day of April, 
Sv 
Seal Cir’t ¢ iy. S 
(S'o’d EDWARD F. BISHOP. 
: ( » Orreuit Court [ E S. District of Colorado. 
Endorsed: 79. Thomas Leitensdorfer vs. William L. Campbell 
1 William Craig. Injunction bill. Filed in ecireuit court U.S., 
ot Colorado this 4th day of May, A. D. 1877. (S’o’d) Edward 
i’. Bi ) rk. J. O. Shackelford, Rob’t H. Bradford, John Hal- 
\nd afterwards and on the same day, to wit, the day of May, 
1. D. 1877 complainant, by his solicitors afore- 
d filed in said court and in said cause his motion for Injune- 
absence trom State of Craig, and power of 
ney t ete nd the said motion is in words and fig- 


ive In 


‘ourt United 


junction. 


States, Denver, Col. 


THOMAS LEITENSDORFER 


s Surveyor, & WILLIAM CRAI 


oe 


ed Will 


[ shall move for a temporary injunction against you befo! 
Hon Moses Hallett, judge of United States court for Color: . 
3; chambe in the Federal court building in Deny on the 
1 of this month. to restrain vou. William Campbell. the survevor 
|, fron live FY a plat cer 111 lands dese} a 1) said 
)} William Craig, under the orders from the authorities at 
\W InNeton, W you, William Craio. Irom receiving it. I Ie fe] Vou 
uid bill pending in said court for particulars. 
Via L 37a. 
S’ord THOMAS LEITENSDOREER. 
By his solicitor. J ) SH AC KELE RD. 
Notic 
THOMAS LEITENSDORFER 
WILLIAM L. CAMPBELL & WILLIAM CRAIG. 
; Fe eee _ matena ner eanrls oa a | i 
ve duly served the within notice by reading the same to the 


iam L. Campbell, at Denver, in my district, this 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. | 19 


ith day of May, A. D. 1877, and by leaving a true copy thereof 
with him at his office, cor. 15th & Holladay Sts., Denver, and after 
diligent search I am unable to find the within-named Wm. Craig 
In my district 
(S’o’d) CHAS. C. TOMPKINS, 
U.S. Marshal Dist. of Cal.. 
by JAMES 8S. THOMPSON, Deputy 
J.O. SHACKELFORD, 


Solicitor for Complai nant. 


L() Iundorsed: 79. Cireuit court. Thomas Leitensdorfer vs. 

Wm. L.. Campbell, sur. gen., & Wm. Craig. Notice of inten- 
tion to move for injunction and return of service. Filed May 4, 
A. D. 1877. (S’g’d) Edward F. Bishop, clerk. 


1 +h said affidavit is i eee ere a PE OnE 
And the said affidavit 1s 1n words and figures as follows, to wit 
es ia : ee ) i 
Athdavit as to Abse nce of Defendant. 
‘5 . , Bi a4 ‘4 ‘ > ’ . ‘ } . ] 
In Cireuit Court United States, at Denver, Colorado. 


THOMAS LEITENSDORFER 
US. 


Witnt1AM IL. CAMPBELL & WILLIAM CRAIG. Def’t-. 


. 1 Alf i a |. 
[In this ease J. O. Shackelford, the solicitor for complainant, makes 


; , Se Eee Wall; 

7 ra | 3G. ee , ve Yr NeaAveA ‘} Tidy: } ms : ragt tne de 
oath he 1s intormed & belleves that Willlam Craig, one of the de- 
t ‘P} i Eas : N Prey’ . VW 4 } >not } 14 y ‘)} 7. . +}) »}” 7 1" ] ‘on) 7 2a en ] 
Mwadalhts, iS pity yy iy) ASHI voOU CILV, and Is, therefore, absent, ana 

S| . ° ‘ © . ? . q* 

i ' : . - » o> ; ' > ! H — ff . ; 

me Nas no attorney in) this State upon — notice oO! the motion [or a 


temporary Injunetion can be served. 
May 4th, 1877 
> ; + ' 4 ~, '. ia . . 
(Sed) J.O. SHACKELFORD 
7 } } (" i : . ; lrotpiat 
ubseribed and sworn to before me, at Denver, in said district, 


this ith day of May, A. D. LSi7 


fSeal Ci C+ Go. Bx Ge 


ed) EDWARD F. BISHOP, Cler/ 


(S 

‘4 ee - a, y a ik ‘iy 4 : Aw : ; } f ; 
| Kndorsed: No. 79. Cireuit court. Thomas Leitensdorfe1 
Forts . ] 1] — . : , , j A {6G daw 
Wilham L. Campbell, survevor gen., &c., e al. Affidavit 
, | 4 ‘] ss ey ead " — a, . ; {7 Vee + ° y*s | j 
of J. O. Shackelford as to absenee from State of Wm. Craig. Filed 

| 1 — So * % eS ” 2 1 ’ ~~ * , ] me © 

May 4th, 1877. (iS od) Kdward F. bishop, clerk 


’ . 7 . .  . : ee ee . . noi = ae . & le . ; | — 
And the said power of attorney 1s 1n words and hgures as IOlowWs, 


) ° —— 
Powe) OT Attorney. 


> | } 
} 
‘ 


Know all men by these presents that I, Josephine Farnsworth, oi 
the city and County of St. Louis, In the state of Missoni 

dav nominated, constituted, and appointed, and by these presents do 
nominate, constitute, and appoint, Hon. J. O. Shackelford, of the city 
of Denver, in the State of Colorado, my true and lawful attorney, ™ 
my namxz, place, and stead to sign and acknowled- my name toany 


, yy ry 4) } » Fry 
hid, rene Lili 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. aA 


Order Restraining Ord r to Issue. 


THoMAS LEITENSDORFER ) 
vs 
eo ~ In Chaneerv 
WititiAM L. CAMPBELL, Surveyor General, and | sk 
WILLIAM CRAIG. | 


Bill for injunction. 


On reading the complainant’s bill and the accompanying papers, 
it is anion that defendant, Wilham L. Can 1, be en- 
t4 joined and restrained, according to the prayer thereof, until a 


hearing shall be had upon the motion for injunction, of which 
notice has been given. 

And afterw: ards and on the same day, to wit, the 5th day of May, 
A. D. 1877, au temporary restraining order was issued out of and 
under the seal of said court in said cause, and the said restraining 
order is in words and figures as follows, to wit 


Restrar iLILG Orde £ 


DISTRICT OF COLORADO, S88: 

To William L. Campbell, United States surveyor general for the 
State of Polat and to William Craig, and to your attorneys, 
solicitors, agents, and servants, and to each and every of them, 
Greeting: 


Whereas it hath been represented to the honorable the judges of 


the cireuit court of the U.S. for the district of Colorado, on the part 
of Thomas Leitensdorfer, complainant, in his certain bill of com- 
plaint exhibited before our said judges and filed in said court against 
the said William L. Campbell, United States surve yor general 


you, 
of the State of Colorado, and against you, William Craig, to be re- 
lieved touching the matters and things icicin een bal 


In which bill it is stated, among other things, that you are com- 
bining and confederating with others to injure the complainant 
touching the matters set forth in said bill, and that your 

Lo actions and doings in the premises are contrary to equity and 
eood conscience; and the said Hon. Moses Hallett, judge, 


having under his hand made and‘granted an order that a writ of 


Injune tion issue out of said court, according to the prayer of said 
bill : 

We therefore, in consideration thereof, and of the particular 
matters in said hill set forth, do strictly command you, the said 
William L. Campbell, United pte surveyor general of the State 
of Colorado, and you, William Craig, and the persons ee ane: 
tioned, and each and every of you, that vou do absolute ly de S] ist and 
refrain from the anges. ities is to Say, you, William L. Camp- 
bell, as United States surveyor general of Colorado, from furnishing 
any plats of survey of any de rivative claim under Cornelio Vigil or 
Ceran Saint Vrain, as provided by section 5 of the act of Congress, 
passed February 25th, A. D. 1869, and you, William Craig, from 
receiving any plats of survey issued or to be issued under said act 
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WILLIAM CRAIG Vs. THOMAS LEITENSDORFER. Z1 


Order Restraining Orde y to Tssue 


THOMAS LEITENSDORFER ) 

us, 

WintttAM L. CAMPBELL, Surveyor General, and | 
WILLIAM CRAIG. | 


Bill for injunction. 


On reading the rer seagrass bill and the ar sar ssa, J acgeid 


it is ordered that defendant. William L. C ampbell, be en- 
t4 joined and restrained, according to the prayer thereof, until : 
hearing shall be had upon the motion for injunction, of which 


notice has been given. 
And afterwards and on the same day, to wit, the | ' 
D. 1877, a temporary restraining order was issued out of and 
under the seal of said court in said cause, and the said restraining 
order is in words and figures as follows, to wit: 


) wary | ’ 
Restraining (Order 


DISTRICT OF COLORADO, 88: 


To Wilham LL. Campbell, United States surveyor general for the 
State of Colorado, and to William Craig, and to your attorneys, 
solicitors, agents, and servants, and to each and every of them, 
Greeting: 

Whereas it hath been represented to the honorable the judges of 
the cireuit court of the U.S. for the district of Colorado, on the part 

Thomas Leitensdorfer, complainant, In his certain ill of com- 
plaint exhibited before our said Judges and filed in said court against 
you, the said William L. Campbell, United States surveyor veneral 
of the State of Colorado, and against you, William ¢ 'raig, to be re- 
lieved touching the matters and things iicenine commianaas of. 


In which bill it is stated, among other things, that you are com- 


bining and confederating with others to injure the complainant 
touching the matters set forth in said bill, and that your 
15 actions and doings in the premises are contra ry to eq lity and 
vood conscience; and the said Hon. Moses Hallett, judge, 
having under his hand made and granted an order that a well of 
injunction issue out of said court, according to the prayer of said 


We therefore, in consideration thereof, and of the particular 
matters in said bill set forth, do strictly command you, the said 
William L. Campbell, United States pokes general of the State 
of Colorado, and you, William Craig, and the persons before men- 
tioned, and each and every of you, that you do absolutely desist and 
refrain from the following—that is to say, you, William L. Camp- 


bell, as United States surveyor general of Colorado, from furnishing 
cll) plats of surve V of any derivative claim under Cornelio Vigil or 
Ceran Saint Vrain, as provided by section 5 of the act of Cong ‘€55, 
passed Fdienaay 25th, A. D. 1869, and you, William Craig, from 


recelving any plats of survey issued or to be issued under said act 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 29 


Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., and the seal of our yn circult court, at Denver, 
in the district aforesaid, this 3lst day of May, A. D. 1877 


(S’o’d) EDWARD F. BISHOP, Clerk. 


TERRITORY OF COLORADO, | __- 
County of —, SS 


59 | have duly executed the within writ by delivering a copy 
to William L. Campbell at Denver, Colo., May 30th, at 3 
o’clock p. m., 1877. | 
(S’o'd) C. ©. TOMPKINS, 
U. S. Marshal for Dist. Colo.., 
By T. B. McCONNIS. Deputy. 


Endorsed: G. D. No. 79. In the ecireuit court U. S., district of 
Colorado. ‘Temporary injunction. Thomas Leitensdorfer versus 
William L. Campbell, U.S. surveyor general, Colo., and William 
Craig. liled in elerk’s office circuit court this 3d day O] July, A. 

LS /. (S’o"d) Edward F. Bishop, clerk. J. O. Shackelford e¢ al.. 
petitioners attorneys. 


And afterwards and on, to wit, the 18th day of June, A. D. 1877, 
came again the said defendants, by their solicitor aforesaid, and filed 
in said court and in said eause their motion 
tion heretofore granted herein, and the said motion is in words 
and figures as follows, to wit: 


LO GIsSsSOITVe the INnJUuNnC- 


In the Circuit Court of the United States for the District of Colorado 
in the Eighth Cireuit. In Chancery. 


THOMAS LEITENSDORFE 
WitttiAM L. CAMPBELL and Wa AIG 


] } 


OU And now comes the above-named defendants, by cs. 4s. 
Svmes and W.S. Decker, their solicitors, and move the court 

to dissolve the ene sag Injunction granted in this suit by the 
Honorable Moses Hallett, U.S. district Judge of the she f Colo- 
rado, on the 21st day o f May, 1877, for the following reasons, to wit: ' 

1. ‘There are not Or siaer at and matters sufficient bye the com- 
plainant’s bill to justify the granting or continuance of the said in- 

2. It appears from the face of the said bill that the court has not 
jurisdiction to grant or continue the said injunction. 

3. The granting of said injunction is an undue interference by 
the judicial department and courts with the legislative and execu- 
tive departments of the Government. 
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dividing among them by legal divisions and subdivisions of the 


'S Bard 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. of 


agent for said Baird, had finally sold and coveyed to the complain- 

ant, Thomas Leitensdorfer, the one-sixth of said orant, as derived 
by said Eugene Leitensdorfer from said original srantees 

S] That afterwards, by sundry deeds of relinqu rere com- 
plainant conveyed to divers persons his equitable title to 

small parcels of the land claimed by roe unant be fore said regis- 


ter and receiver, and that this suit and the ultimate legal title which 
complainant may receive ise enure pro ek to the benefit of said 
persons ; that complainant, in filing his claim before the register 


and receiver, made an equitab ie reduction of it to 25 sections, amount- 
ing, at 640 acres in a section, to 16,000 acres, or less than one-sixth 
yf the area confirmed, in order that otlrer derivative claimants might 
get a share of the confirmed area; that the reduced tract thus 
claimed by complainant before the register and receiver is in or 
near the valleys of the Las Animas or Purgatoire river and tribu- 
taries, in Pueb lo land district, Las Animas —, seni do, and 

consists of the west half of section 13, all of seeti 22, 20, 
S2 24, and 27, the east halves of sections 28 ae OZ, pet all of 

section oo, in township 32. south, of range 635 west. of the 6th 
principal meridian ; sections 5, 7, 8, 18, 19, 20, gee ba and 25, the 
west half of section 25, all of sections 26, 27, 54, and 35, and the 
west half of section 36, in township 33 south, of ra st; the 
west — of section 1, and all of sections 2 and 3, in township 34 
south, of range 63 west; and sections 15 and o 


iS 


™ U . 
neve Oo Wwe 


es? 
~ 


24, in town iship OO 
south, of range 64 west; that said derivative claim of cot npla inant, 
as thus reduced, does not conflict on the ground with the deriv: itive 
claim of defendant, William Craig; that complainant produced ev1- 
Fase before the register and receiver to establish, substantially, the 
preceeding allegations of this bill and the continuous inhabitancy 
and cultivation of his claim by himself since May, i862, which in- 
habitaney and cultivation still continue 

jected complainant’s 


That the register and receiver illegally re 
claim, and rejected about 22 others, all the rejected claims 
So making an aggre gate of more than 85,939.32 acres ; that sald 
officers deeide df favorably in whole or it part Ol} but 13 ‘laims, 


public surveys 97 614.53 acres of the 97.650.96 acres 
the said ¢ fticers illeg: uly allowed the claim of Wi 
fendant; that the next largest claim allowed by said officers was for 
5,752.40 acres; that to 12 of the claimants said ofhcers allowed 
24,362.98 acres, and allowed the remaining 73,201.55 acres t 
fendant, William Craig; that all of the decisions of the register and 
receiver were signed. about the 23d February, 1874, arid that those 
officers, about the 24th February, 1874, re ported their action to the 
Commissioner of the General Land Office; that meantime, after an 
elaborate investigation and report of the official conduct of said Irving 
W. Stanton and Charles A. Cook, register and receiver, the Com- 
missioner of the General Laid Office, Willis Drummond, comers. 
them guilty of man pul: ting an Iniprope r derivative claim, set up 
ander said Vigil and Saint Vrain, and of violating 1 ihe Com- 
S4 missioner’s instructions to them by allowing fraudulent 
entries therein, onste the Secretary of the Interior on 27th 
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RAIG VS. THOMAS LEITENSDORFER. 


CCT ry of the Interior had no jurisdiction. to review said decision ; 
iction of the President could be lawfully invoked in the 

se. a that the President accordingly ought to direct the Com- 
Pap instruct tha Surveyor general of Colorado  -—<. deliver 
Colonel Cralg anh ay] proved plat of the land adjudged 

him in the decision of the register and receiver;”’ that 
fterwards the President referred said Attorney General’s 

| mn to the Seer tary ot the Interior for enforcement: that after- 
s Mr. A. S. Gaylord, Assistant Attorney General and ex officio 

of the Interior Department startled as he was bv the novel 

es of the Attorney General’s opinion, informed the President, 

that the allowance of Craig's claim would involve the 
sSallowance OF Many other del vative claims, and intimated that 
he enforcement of the principles of the said opinion would tend to 
settle the salutary control of the Commissioner of the General 
1d Office over registers and receivers: that on this statement. 

I) h Was Pe] eated L) Via (3 viord, the President. cas Mr. Gaylord 
1} mouneed, 1 | pinion of the Attorney General to 


aii cli ij j e # i { 
‘ . ; + | + ‘ . _ AT. cs J ae 5 | = e : 3 . i 
he Secretary of the Interior, Mr. Zachariah Chandler, for a report; 
that the Secretary referred said opinion to the Commissioner 


; of the General Land Office, James A. Williamson. for a report ; 
that said Commissioner, on the 29th July, 1876, rendered to 
Secretary a long and able report, opinion, and statement of facts, 


naintaining the revisory power of the Commissioner over the de- 


i 
tne register ana receiver, and denying the power of the 
‘ : ¢ +} } nr? ; ; . _ ; 2, \ ] . 
nt to review the decision of: Secretary Columbus Delano 
] = . . ; ey 4] ‘ : me P s* 4 ‘ 
ning such revisory power of the Commissioner; that thus 


the case rested ’til the 2d March, 1877, when President Grant, on the 


1° ‘ . . . . ¥ ° 
plication Of Craig, without notice to complainant or his 
Insel. ana Without a report from he secretary of the Interior. Ol] 

‘ 2 | es i i " 
ali, to whom the I resident 


3 
pinion this seeond application of 


. : 
i(} T‘¢ if €& j iO} cl 1*¢ [) ] ()] | 
1 4} e.1) t 4 ry ) * 
} iv. Issucd bne Iolowl! Y Tlat to enjoree Attornev (GJeneral | 1erfre- 
] “ 29 ee tO? . ? 
s recommendation of the loth May, 1S76: 


n the matter of WinitraAmM Craic, Owner of Certain Lands in Las 


Animas Urrant, ( olorado. 


er = oe Bs oes 
Je In accoraahnce Withi tone Oplnion and recommendation of the 


neral upon the question submitted to him the 


(‘commissioner of the General Land Office is directed to instruet the 
surveyor general of Colorado to deliver to Colonel William Craig an 
approved plat of the land adjudged to him by the register and re 
eiver of the Pueblo land district, 1n that state, dated February La, 


‘ y} 
ali't 


William Craig is less than that heretofore awarded, then the order 


| 


ie’ 


74. 
[f,in the opinion of the Commissioner of the General Land ofthce 
the Secretary of the Interior, the amount of land owned by 


j 
— 


ipon the surveyor general of Colorado may be for the amount of 


land deemed due him. 


Executive Mansion, Mareh 2, 1877. 
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TITOM AS EITENSDOREFER 
1 time to be limited by this eourt. 
and that th sald plats be 
16) rcveneral a Sp ela] relied 
r =i Ss that lt ’ ple youl 
im por eon, issuing out of 
directed, respectively, to said Wil- 
ip.b ;s United States survevor gen- 
sors office, commanding them, by 
ated | Ll ty appear before this court 
iforesaid al then, after all furthet 
rs alld ¢ l here in as shall Lye dO TCC- 
ienee and to this court. 
ravs th ( he and thie other cl} pellants 
of the General Land Office may have 
ill be agreeable to equity and good 
ROBT H. BRADFORD, 
Solicitor for Complainant. 
 O. SHACKELFORD, 
IOHN Q. A. KING. 
JOHN HALLUM, 

Solicitors for Compl't. 
first duly sworn, says he is practicing 
y and has been for several years; that 
’s counsel ever since complainant <a 
is of t ie register and receiver at Pueblo, 


action, deponent is familiar 
elaim: that 


that appeal, has 
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‘ado since 


~~ ‘| 
ink Colo} 


uent executive proceedings in hi 
that al things stated absolutely 1h) 
ll are true, and that all the other 


undersigne i authority 
this Ist day of October, 


INO. W. FRAZEE, 
Uy. S. Comm) D. 

., district of ee 

Campbell, sur. gen., and Wil- 

lemen tal bill of COM) aint. Kiled 

2 Bishop, clerk. bs Shackle ford, 


WILLIAM CRAIG VS... THOMAS LEITENSDORFER 


] ] ae ] ' ie —— , 7 Pa . £ a = 4 oan 
And the sald Su yppcena IS ih words and heures aS Io0llows, to wilt 
, : : c/o) M2 

SUOpena Visi Lhe nded (Lid SUDpDDtLe Psi ét ntal Hill 


THe Unritrep STATES OF AMERI 


(NITED STATES OF AMERICA, | 
District of ( Olorado. i 


yer}: 1 } ry ° } OY ] 
and William JL. ¢ am pbell, [Tnited States survevor general of 


We command Vou and every OF you 1 [ vol a 0) OU 
} y . a til > F y : } \ y a ¢ : . ; _ } 
mages OF OUF CIFCU court ol the l hited states or America tor the 


aa 


LZ the first Monday in December next (it being the od dav ol 
. a a ae ; - : ] | ee . ; . 4 
Dee’r, A. D. 1877) to answer the amended bill of complain 
| 
; 
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+ 


Oj Phomas F itensa 11S dav nied in the othee of the eterk of 


Salad Court, 1n sald CILY Of] Denver, then and there to receive and 

] } } : } } } | ay at : ~ =i PAN 

OIGe D\ such ludgment and deeree as shall then or hereatter be 

+} c™ 
] .s : ae ae ae ” 

had upon said bill of complaint upon pain of judgment being pro- 
Pe :, ’ } ] } } } } Bi, } 

nouncea agalnst you vy default, and a decree had and entered 
}: - ) 

a\ OraIna ty 


lo the marshal of the district of Colorado to execute and make 
due return. 

bs ' 

Witnessthe Hon. Morrison R. 


ie cay POR | 
Vaite, Chief Justice of the Supreme 
Court of the United States of 


\ reri¢c ) va t | , can] (yT tir IPeniy 
mrePrlea, and Li} Cal O} ‘ il ( 5s& N ait 


lL) nver aforesaia, this Gth dav of Octob wa in the vear of ur Lord 
one thousand and eight hundred and seventy-seven, and of the In 
CLEP ndenee of the United States the 102d Veal 

r 5.4 Court Seal. ] 


(S’o'd) EDWARD F. BISHOP, Clerth 


te a i aa lh gee eS) tor thar annoarande in: ib 
iZ6 they and each of them shall enter their appearance in th 
fy . ’ | } » . 4 ee , q ~ a * 
office of the clerk of said eourt, at the eity of Denver afore- 

7 ] } ae - } v , _ 7. > ‘ 1? ‘ ! | \ 
Sald, on or belore the day to which the above Writ IS re urnable the 


~ + | oe oe ] r ‘ . | | , we ,  t : ‘3 if “1 
COMM alnalt S DIL will be taken avalpst them as confessed and ra 
] ms al - Bis 
qeeree entered according ly. 


(Signed) EDWARD F. BISHOP, Clerk. 
Marshal's Return. 


DisTRICT OF COLORADO, 88. 
DENVER, November 12, A. D. 1577. 
| have duly executed the within writ by delivering to Wilham L, 
Campbell a certified copy of the within summons, to him a true copy, 
at and within Arapahoe county, Colorado. The within-named Wm 
Craig not found in my district. 


(S’g’d) P. P. WILCOX, Marshal 


it 
district Of Colorado. Al the eity « Denver. 1n SAaLd aistriet. on 
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WILLIAM CRAIG Vs. THOMAS LEITENSDORFER. Or 


And for further cause of demurrer said defendant shows that it 
appears by the said bill that this defendant has no interest in the 
matters contained in the said bill, and does not claim any interest 
or property adverse to nei complainant in the said bill or any inter- 
est in the subject-matter of said bill in any way whatever, and that 
he 1s not a proper sits vy defendant to said bill. 

Wherefore and for divers other good causes of demurrer Kaen 
Ing in the said bill of complaint this defendant doth demur to the 
said bill and to all the matters therein contained, and | me y prays 


thie judgement QO f thi 1S honorable court ehictier he shall be 
130 comannelia d to make any further or — answer to the said 


amended and supplemental bill, and he prays to be hence 
dismnissed wit th his reasoli ib le COStS in this behalf eC Ape nded. 

I certify in my opinion the foregoing demurrer of William Camp- 
bell, defendant, to the amended and supplemental bill of Thomas 
Leitensdorfer, complainant, is well founded in law and proper to be 
filed in the above cause. 

(S’o’d) G. G. SYMES, 
| Solicitor and of Counsel for Di fe ndant. 
W. S. DECKER, 
Of Counsel 


UNITED STATES OF AMERI 
listrict of Colorado. County of Arapahoe : 


Wm. IL. Campbell, being duly sworn, doth depose and say that 
he has read the foregoing demurrer to the bill of complaint in this 
suit, and that the same is not interposed for the purpose of delay- 
ing said suit or any proceedings therein. 


(S’o’d) WM. L. CAMPBELL. 


Subseribed & sworn to before me this 3d day of Nov’r, 1877. 
| Notarv Publie Seal. ] 
(S’o’d) FRANK W. OWERS, 
Notary Puhlie tor Said County. 


Lol Kndorsed: 79. Cireuit court sa Thomas Leitensdorfe1 
vs. Wim. Craig et al. De murrer oO Wim. Campbell te the 

ime nde «| NX sup }) ylemental bill. ey led Shr ; 8]. A. 1). isd id. (S’ o od) 

Bdeasd I’. Bishop, clerk. Symes & Decker, counsel for def’ts. 


And the said demurrer of Craig is in words and figures as follows, 
to wit: 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. oe 


l certify that In my opinion the foregoing demurrer of William 


Craig, defendant, to the amended . ws plemental bill of Thomas 


Leitensdorfer, complainant, 1s well founded in law and proper be 
filed in the above Cause. 
(S’o’d) G. G. SYMES, 


Solicitor and of Counsel for Defendant. 


Endorsed: 79. Cireuit court U.S. Thomas Leitensdorfer vs. 
Wim. Craig ef al. Demurrer of Craig to amended & supplemental 
bill. Filed Dee’r. od, A. D. 1877. (S’e’d) Edward F. Bishop, clerk. 
Symes & Decker, solis’t’s for def’ts. 


150 And afterwards and on, to wit, the 6th day ot December 

A. D. 1877, the same en one of the regular seer days 
of tne December term, A. D. 1877, of said court—present, the Honor- 
able Moses Hallett, district judge—the following sonal ng further 
was had and entered ¢ f record in said court and in said « cause, to 
Wit: 


Order. Demurre TS fo be Submitted ii Wratte i Bric ts. 


THOMAS LEITENSDORFER | 


vs. >In Chancery. 
Wa. L. CAMPBELL, Surveyor General, et al. J 


For injunction, Xe. 


At this day, as well the complainant as the said defendants now 
hereto consenting thereto, the demurrer of bie efendant- to the bill 
of complaint ron coming on now to be heard, it Is ordered that 
ne be submitted to the court upon written | 

thre complainant one l fe) idants to each 


< 
iorty davs from this diy. 


i 
riets. counsel for 
{ } ] : . } E aed . 

ile their said briefs within 


156 And afterwards and on, to wit, the 15th day of January, 

A. D. 1875, eame again the said parties, by their solicitors 
respectively, and filed in said court and in said cause a certain 
stipulation extending time to file briefs on demurrers to amended 
bill, and the said stipulati n 1s In words and figures as follows, to 


Stipulation katending Time to file Briefs on Demurrer to Amended Bill 


Cireuit Court of the United States for the District of Colorado, in 


THOMAS LEITENSDORFER vs. WM. CRAIG ef al. 
[t is hereby | stipu lated that the di fendants 1) error may have 
until the 21st day of January, 1875, to file their written argument 
ort of their demurrers to the supplemental! , 
Da ed January 14. 15. 


‘S’o'd) J. O. SHACKELFORD, 
Solicitor for Plainteff. 
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WILLIAM CKAIG VS. THOMAS LEITENSDORFER. _ 6] 


the original settlers holding possession under titles or promises LO 
ettle from the said original grantees or their legal representatives. 
And defendant admits that on the 20th day of April, 1870, the 
surveyor general of Colorado reported to the Commissioner of the 
General Land Office about sixty-two of said derivative claims of 
settlers; and admits that said report was ineffectual by reason of 
the said act of the 25th of February, 1869, which aet las so the 
said claimants to establish their claims to the satisfaction of the 
register and receiver of the proper land ofhce; and admits that on 
the 24th of March, 1870, the land commissioner instructed the 
register and receiver at Pueblo, Colorado, as to their duties in 


15] carrying out the 4 apderipe of the act of the 25th of February, 

1869; and ad that afterwards and rege the limitation 
prescribed by the ‘aid coke: resolution of April 28th, 1870, about 
thirty-nine pesca claimants presented their claims to Irving W. 


and Ch: ie A. Cook, register and recel ve of the United 


St mton 

‘ . 7? } 

Ssioates land pd an Py ue blo, ( olorado. under Pines proy ision s of the 
. £82 , pn - "eet : 

S 1d aet ol february 2th, LS69, and that Sala claim CXC ‘eede d 1 all 


3.503.85 aeres, as alleged in said bill. 

And defendant admits that among said derivative claims was his 
own for 127,000 aeres, — dmitsthat the plaintiff, Thomas noes 
dorfer, presented a pretended derivative claim, but avers that plain- 
tift’s pret nded pal taboo claim ‘was false, fraudulent, and void, as 
| ) 7 endant denies, on informa- 
LION and belief. that there Was ahhiy deed executed Or ar live red by 
said Vieil and St. Vrain for one sixth of said grant—that is to say, 
or about 652,724§5 acres—or any deed for any pore what- 
92. ~ever tosaid Eugene Leitensdortfer, or that on the 24th of Feb- 
ruaryv, LSGO, said adn Leitensdorfer had execut re to Spence 


—s 
—_ 


without consiteration or oO 


+ | eee ae a: =a : _ “<7 Te wen See 
on the same day the said Baird had exeeuted to said Leitensdorfe} 


i power of attorney to sell anv interest that said Baird might have 
1 vy one-sixth of said gran 

Lond defendant denies, on information and belief, that on thi LOth 
day of December, 1861, or at any time, said Leitensdo rfer, for him- 
self or as agent for said Baird, had finally or otherwise sold or con- 
veved to the complainant, Thomas Esitensdesion one-sixth of said 


erant or any portion of said grant 
And defendant alleges, on information and belief, and charges the 
fact to be, that said complainant never acquired and never has had 
le whatever to any portion of said grant, and never had an, 
lereinafter more 


to settle from the said original grantees, as | 
ully shown. 

And defendant denies, on information and belief, that said 

[55 complainant at any time conveyed to sie or any bape: 

any equitable title to any part or parcels of s id land claimed 

by com DE unant before said register and receiver, and tne that 

this suit can in any way Inure to the benefit of any person or per- 

ratever, and dentes that cot }plainant made any equitable re- 

duction in filing his claim before the register and receiver, but 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. Va 


for def’t; th: at compa inant hath completed the taking of testimony 
before the said special commissioner. 


(S’e'd) JOHN HALLUM. 


Sworn to and subseribed before me this l4th day of Dee’r, A. D. 
1878. 


(S’o’d) MDWARD F. BISHOP, 
Clerk Cir't C’t UL S., Col. 


199 Endorsed: No. 79. Cuireuit court U.S. Thomas Leitens- 

dorfer vs. Wm. Craig. Affidavit of Jno. Hallum. Affidavit 
tO Support motion for rule on Special examiner Buck LO report 
} 


testimony. Filed Dee. 14, 1875. (S’g’d) Edward F. Bishop, clerk. 


pe , +3 ne _— - £2 
And the said proot of service of motion 18 1n words and fi 
follows. tO wit : 


ys ° > Voy a ae 
Proo} of service of Moti bUlt for Rule. 


[In the Cireuit Court of the United States for the District of Colorado 


HOMAS LEITENSDORFER vs. Wu. CRAIG. 


} 
' 


‘ ‘ ‘ ) ’ 1 . { ! : Sacre i | i — , “f° 
(ir. G. Symes, att y of record for defendant in the above-stvled cause: 


Take notice that will. Ol) Saturday, the th day ot December 
A. D. 1878, move the court in the above-stvled cause for an 

200 order on Robert H. Buck, special commissioner to take testi- 
mony for plaintiff, compelling him to certify and return into 

court or deposit with rs clerk. thereof the depositions of Dan’l W. 
May, John Hallum, David H. Moffat, Sr., and F. U, ser ak taken 
before said commissioner on the 9th & 10th days of December, 1878, 


i 
for pl’vff, when and where you may attend and resist the motion, 1f 


d) JNO. HALLUM, 
Of ( orunsel for Compl t. 
[ acknowledge service of the above. 
Denver, Dee. 12, 1878. 
(S’o’d) ROBERT H. BUCK. 
(S’o’d) G. G. SYMES 
| Att'y for Def’t. 


Endorsed: No. 79. Cireuit court U.S. Thomas Leitensdorfer vs 
alg. Proof of servie e of notice of motion for rule on Buck 
spl ex’r, to report testimony. Filed Dec. 14, 1878.  (S’g'd) Slee 


I’. Bishop, clerk. 


20] And afterwards and on, to wit, the 18th day of December, 
A. D. 1878, the same being one of the regular juridical 


davs of the Deeember term, A. D. 1878, of said court—present, the 


Honorable Moses Hallett, district Judge—the following further pro- 


® VILLIAM CRAIG Vs. THOMAS LEITENSDORFER. 
ceeqdin®’ was had and entered ol record Ih sald court and in sald 
caus to wit z 


f ? ~ . 7 + ° — wre ° 
(Jrae j DD RUEnG Motion ror Pa ip On KMraminer ta BP nort Testimony. 


THomMAS LEITENSDORFER ) 


, 4 4 | . ] — | a } a3" i l Tol - Hall ' '% - 
it this day comes the said complainant, by John Halium, Isq., 
hie eniicitar and 4] ee or lant hv (@ G Sv ae Oe his ‘ts 
nis soicitor, and the said defendant, by G. G. Symes, fsq., Nis Sso1c- 
‘ < & 
ws 7 
itor, aiso comes, 


| 


(nd the motion and affidavit in behalf of the said complainant for 
ile on Robert H. Buck, Esq., special examiner herein, to report the 
estimony heretofore taken by him on behalf of the said complain- 
nt to the eourt forthwith having heretofore come on to be 
202 eard, and thi being not sufficiently advised in the 
remises, it is ¢ red by the court, for good and sufficient 

easons to the court ap] , that the said motion be denied. 


And afterwards and on, to wit, the 6th day of January, A. D. 1879, 


. —_ } ; ] Ss ne See. . Ee ae Bee 
im<¢ agmalll tiie Sal OoOmplainant. DV his solieito. aioresald, and 
led In Said court Lt 1h Sala Cause Ns motion to set @ause for 

_ ' 1 4) ais ae sce Ga eee , 
rill? ae O} i Ce sald MmMoton is In words ane 


ands j er as, IO ee ees 
Motion ‘Ag, Ne { JOLENE 1O7 Hi CA MALEER 


ourt of the United States for the District of Colo- 


THOMAS LEITENSDORFE 


Now comes the com 

205 moves the court to set 
day of January, 1879. 

(S’o’d) JOHN HALLUM, 


Sol. for ( ‘ompl 4 


| 
ra 


Ce ' . a 7 ot mai at 
Nalhnant Il the above-stvied caus 


i ‘ 
his cause down for hearing on the 28d 


a a nd 


Endorsed: 79. Cireuit court. Thomas Leitensdorfer vs. Wm 
Craig. Motion to set cause -for hearing. Motion by complainant 
to set for hearing Jan. 23, ’79 Kiled Jan. 6, 1879. (S’o’d) Edward 
F. Bishop, clerk. 

nd the sald notice of motion Is 1)) words and heures as follows, 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 19 


Notice of Motion to Set Cause for Hearing. 


[’nited States Cireuit Court, District of Colorado 
T HOMAS L, TENSDOREER, Complainant, 


against 


Wi_tiAM Craic, Defendant. 


Lon. G. G. Symes, attorney of record for pec fendant, William Craig, 

who is absent from Arapa thoe coun » Colorado: Take notice, 

204 that I will make motion in the whee case on Monday, the 6th 

day of January, 1879, before the Hon. Moses Hallett, judge 

of said court, in open court, to have the case set down for hearing on 

the 25rd day of January, 1879, when and where you can attend, if 
‘er see ie re 

lan y ith, Sid 


‘siardy THOMAS LEITENSDORFER, 
by HALLU M, KING Ww UV., Atty’s. 


Ree’d this 4th of Jan’y, 1879, copy of above notice. 
S’o’d) G. G. SYMES, 
lr for De f’t. 


Eendorse d: 79). Circuit court. Thos. Leitensdorfer VS. W in. Craig. 
Notice of motion to set for hearing. Kiled Jan. 6, LS/Y. (S’o'd) Ed- 
ward I. Bishop, clerk. Hallum, King & Co., att’ys. 

And afterwards and on, to wit, the loth day of January, A. D. 
79,came again the said defendant, by his solicitor aforesaid, 
205 ~~ and filed in ce court and in sald cause theiv motion for ex- 

tension of time to take testimony and affidavit in support of 
said motion. re the said motion is in pee" and figures. as fol- 


| ‘ 
iOWS, tO WIL: 
. 7 | ryye ° ry? 7 7 ry? . 
Motion to kxtend Tim for Taking lestimony. 


[In the Cireuit Court of the United States for the District of Colo- 
rado, in the Eighth Circuit. 


THomas LEITENSDORFER, PI’t’ff, 
Us. 


WittiAM CraiG, Def’t. 


Now comes the defendant, by G. G. Symes, his solicitor, and moves 
the court-to enlarge the time to thirty days to take testimony in this 
case, because, on account of circumstances over which the de fendant 
has no control, it will be Soi ee le to take the testimony of the de- 
fendant within the time limited by the 69th equity rule 
Dated Jan’y 11, 775 
(S’o’d) G. G. SYMES, 
Solr for Deft. 


206 Endorsed: 79. Cireuit court of U.S., distriet of Colorado. 
Thomas Leitensdorfer vs. Wm. Craig. Motion of defendant 


RP NILE ALDI SLI TR ELLE 


OV WILLIAM CRATIG VS. THOMAS LEITENSDORFER. 


for extension of time to take testimony. Filed Jan. 15, 187: 
(S’e’d) Kdward I Bishop clerk. Symes & Decker, def't's attor- 
: ‘ 


, 1? Qo 
’ 
\ ] ] | ‘ . - , y ¢ i} | } e , 
ind the said athas t in support of motion to extend time Is 1n 
) ka heures as NiOWSs Wit 
’ nf ‘ f r ] ry* . . 
f ) SUP) rf ai } / y¢ / y A Lake lestumony. 
STATE OF COLORAD( ' 
( yUNTI j { } f £ 
I Tt ‘ oa } ; tT; : we, t | + | Distri | ray (Colo- 
i } if ‘ i} ij i i i i, LOS | bil i A it a t 
Tf. } Maris a 
rad it, mn Cireult 
ow > {¥ 
THOMAS LEITENSDORFER, PI't’f 
\ \ , A ‘ | Det ; 
. 4 A x, : -* , | | - re h-iper- 
cr. G. Symes, being dau worn, on oath says that he is the SOI1ICI- 
‘ . af . ” 
P 4 ee ree a 4 
] I H int in the abdove-entitied sult, 
-Y Bars 2 ae 4 | } 5 —T : . " > ” ve" ' 
ZU 4 and that he has ve oF the same 1n this court since 1ts 
F i] eee oe ae Lees ‘ 
COW)! neemenpt Lnat issue Was joined 1n this case DY the 
>} E e pe } oT 7 Y wi ° >t 
117} of a a8 1 the 22d day of October, A. D. 1878: that 
+} as 44 | j ; i ' . ie ; _ IIT AN t | 10) ne ’ f 
Lil cli it "LOS In TTY OF IIS testimony on the Pp Gay Ol 
i) : PQTR | i nl Y \é aq ’ ») 77 Tat »}” } Den eh Cole - 
LJ Li § moi? pMuUCK, SHeClaL COUINIISSIONe?L, lth VeNnVE r. Oid) 
] ] ? i | e)F ’ ry, T 7 ] ’ al * . if} ; ‘ 
raqgo;: that on the Zo ' y ot Dec., 15/5, the said plaintifl sued outa 


ion of a witness residing in the city 
of St. Louis, Missouri, which deposition was not returned to this 
court until the 4th day of Jan’y, A. D. 1878; that the time for tak- 
ing testimony in this case under the 69th equity rule will expire on 
the 22d day of January, A. D. 1879: that deponent is informed and 
believes that Willhlam Craig, the defendant herein, and I. W. Stan- 
ton, who is attorney for Craig to assist in taking the testimony in 


this case, and is looking up the witnesses in conjunction with the 
defendant, were, on account of important business, called to the city 
of New York on or about the — day of November, A. D. 1878; that, 


as deponent is informed and believes, the said Stanton has 
208 not yet returned; that he received a letter from the said 
Stanton about ten days ago, stating that he would return to 


on 
i‘\,] re lo ‘ —— 7 rr te |ey , . i] 
Woiorado to assist 1n taking t! 


g the said testimony on behalf of the de- 
fendant within the next week, and should have been here before 
this time; that Philip Golding, who is an important witness for the 
hat said Philip Golding has resided 


&> 


4 


defendant in this case, and 1 
during the last SIX or elght months in the town of Leadville, Colo- 
rado; that said Golding passed through Denver on his way to New 
York on or about the — day of December, 1878, and for that reason 
affiant has not been able to take his deposition in this ease since the 
plaintiffs closed taking their testimony herein; that it will be impossible 
for the defendants to complete taking their testimony in this case be- 
fore the 22d day of January, 1879, but that if an extension of 30 days 
is granted the defendant will within that time be able to close taking 


' 
of the testimony on the part of the defendant in this action; that 


WILLIAM CRATIG VS. THOMAS LEITENSDORFER., SI 


since the piaintiff has closed taking his testimony in this 
209 sean has been so.continually engaged in important 
auses pending in this court that it has been almost imposst- 
ble to pees any time whatever to the taking of the testimony in this 
ease; that had he not been do cosbauedl n-coule ial coael have taken 
the testimotriy of Philip Golding before said Golding went to the 
city of New York; that it would have been impracticable to have 
had a final hearing of this case at this term of the court if the pl’ffs 
had been able to close the testimony during this term, on account of 
the amount of business in the court, as affiant understands: that 
ee it would be an injustice to the defendant, 
and deprive him of a defense upon the merits of this case, not to ex- 
ten rip aad ner. ont 
(S’o’d) | G. G. SYMES 
Subscribed and sworn to before me, at Denver, this 13th day of 
January, A. D. 1879 
[Seal U.S. Circuit Court. ] 
(S’o'd) EDWARD F. BISHOP 


fy) } » ‘ r 4 - y . 7 
Clerk Ui 7 os our U/. "ya Colorado. 


210 [ endo sf di: ] - Cireuit court U. S., dist. of Colorado 
Thos. Leitensdort 3 Wm. Craig. Affidavit of G.G. Symes to 
doeintt ina fot cxtammnnn Waa 40 ae tes’y. Filed Jan. 138, 1879. 


(S’e’d) Edward F. Bishop, clerk. Symes and Decker, def’t’s attor- 
ney-. 


And afterwards and on, to wit, the 14th day of January, A. D. 
1879, came again the said complainant, by his solicitor aforesaid 
and filed in said court and in said cause his affidavit in opposition 
to the motion to extend time for taking testimony heretofore filed 


> 


herein, and the said affidavit is in words and figures as follows, to 


Affidavit an Opposition to Motion to Extend Time for Taking Testimony 
’ et . 


In the Cireuit Court of the United States for the District of Colorado. 


THOMAS LEITENSDORFER 


~ 
fd 


US, 
Wm. CRAIG. 
21] In the above-entitled cause JoHN HALivuM, after being duly 
sworn, deposes and says: 
pe ee ee ee ee 
he is personally acquainted with defendant, Wm. Craig; that on or 


about the Sth, 6th, & 7th days of Rouetaker1608 ia the town of 
Pueblo, he met & conversed with def’t, and was then and there as- 
sured by the defendant, Wm. Craig, that he had no proofs to pro- 
duce in this eause; that he would be ready for trial ab any time ater 
the 20th of December; that he, the said C ralg, was ab OUT sellin: g Out 
and disposing of his interests in the lands in controversy in this 
cause, and would soon consum-ate a sale thereot. 
11—48 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


in the town of Trinidad, Col.. 


Athiant again met defe ndant, Craig, 
the 15th, 16th, & 17th davs of November, 1878, and was again 
then and there assured by said Craig that he had no testimony to 
LK in this use, A that he would he ready tor trial aiter the 20th 
1) S78 : that he was then o1 within a very few days Soins 
| Kast to sell h iterests 1n sald lands, and upon these assur- 
nees, and the further assurance by G. G. Symes, counsel for 
Craig, that he did not know of any objection tO having the 
wa e xy? i ] } iS 
use tried at this term of court, affiant relied and acted on these as- 
urances, until within a period subsequent he has had reason to 
lieve that a continuance would be urged by def’t. Affiant farthe 
tates that he is reliably informed that [Irving W. Stanton Is also 
nd assist] v, nd 1S vine if he has not already succeeded 
r to effect a sale of the said lands in conjunction with 
Win. Craig, and that said Irving W. Stanton is personally interested 
: le of the said Jands before the final trial and hearing of this 
\ it further state has good and “strong” reasons to 
that nti ired solely to enable det’t and said 
stanton to eect a sat ids, & not for the PUTPOSt of 
seep: JOHN HALLUM. 
D1 ibs 1] vorn to before me this | Ith day of Janu- 
iry, A. D. 1879 | 
Circuit tL Seal. | 
(S’o’d EDWARD F. BISHOP, 
Clerk: ( art Court U. »., Colo 
3 rser No. 79. Cireuit court U. S. Thos. Leitensdorfer vs 
Wilhlam Craig. Affidavit of Hallum against extension of time to 
| Jan. 14, 1879. (S’g’d) Edward F. Bishop, 


take testimony. Kiled 


clerk. 
And afterwards and on, to wit, the 14th day of January, A. D. 
S79, the same being one of the regular juridical days of the Decem- 
ber term, A. D. 1878, of said court—present, the Honorable Moses 
Hallett, district judge—the following furtber proceeding was had 
ind entered of record in said court and in said cause, to wit: 


Order Denying Motion to Extend Tine for Taking Testimony. 


4 THOMAS LEITENSDORFER ) 
is ‘In ( hancery. 


usd 


WILLIAM CraiG e¢ al. J 
For injunction, &e. 


At this day comes the said defendant, by G. G. Symes, Esq., his 
solicitor, and the motion of the said defendant for an extension of 
time to take testimony herein, and the affidavit in support thereof 
be heard, and the court being now sufficiently 


coming on now to be 
advised in the premises, it is ordered by the court, for good and 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. SS 


sufficient reasons to the court appearing, that the said motion be 
denied. 


And afterwards and on, to wit, the 24th day of January, A. D. 


1879,came again the said complainant, by his solicitor aforesaid, 


1d filed in said court and in said cause his motion for a rule com- 
pelling R. H. Buck, examiner, to make report of testimony, and the 


said motion is 1n words and figures as follows, to wit: 
Motion for Rale Or Kramine r to Report. 


210 In the Cireult Court ol ’ the U) ited “tates for the District of 
( ‘olorado. 


THOMAS LEITENSDORFER vs. Wm. CRAIG. 


Now comes the complainant in the above-styled cause, by John 
Hallum, his solicitor, and moves the court for at 
H. buck, special commissioner to take proof in the above-sty 

he and return into court the depositions of David 

Mottit, S Kk. . Holmes, Joh 1 Ha illum. and Daniel W. Mays, here- 

tofore taken % said seme sa and, for cat 

ths it the time for taking testimony . said cause has expired and 
said commissioner ought to return said de positions. 

” aaa vant has paid his portion of the costs in this cause, & is 
in justice & law entitled to have the said depositions returned. 

(S’o’d) JOHN HALLUM, 
; Sol. for Complainant. 


order Ol} Rober 


t 
u 
] 
‘ 


eause, to Ce 


Sigs 
se, complainant SaVvs 


| 


216 JAN’Y 23, 1879. 
Notice of above motion acknowledged. The depositions are not 
returned for the reason that defendant has declined to pay his pro- 
portion of the costs as heretofore ordered by the court. 
| (Signed) ROBERT H. BUCK, 
Spe cial -Kxeaminer. 

Endorsed: 79. Circuit court United States, district of Colorado. 
Thomas Leitensdorfer vs. Wm. Craig. Motion to compel examiner 
to return depositions. Filed Jan.24,1879. (S’g’d) Edward F. Bishop, 
clerk. Hallum, Gov. King, &c., R. H. Bradford, for compl’t. 
And afterwards and on, to wit, the 25th day of January, A. D. 


1879, came again the said complainant, by his solicitor, and filed in 


said court and in sald cause a certaln sti pul; ition Conse! ting LO open 


GepoSItlons. 


And the said stipulation is in words and figures as follows, to wit: 
Stipulation as to Opening Depositions. 
217 Srate or Cororapo, County of Arapahoe: 
[n the Cireuit Court of the United States tor the District of ¢ ‘olorado. 
Tuos. LEITENSDORFER vs. WM. CRAIG 


In the above-entitled cause it is hereby stipulated by and between 


O4 WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 
‘et Attorn eys of the respective pa urtie S he ret that the depositions 


etofore taken may be opened by the dake of said court, and we 
a waive all notice, as required by rule 17 of this court. 
(S’e’d) JOHN HALLUM, 
ie Att'y for Compl't. 
(S’o’d) G. G. SYMES. 
Sol’r for Def’t. 


. 4 a : Y ‘ f° ‘ . 

Endorsed: 79. In the circuit court U.S. for dist. of Colorado. 
Thomas Leitensdorf Wm. Craig. Stipulation to open compl't’s 

. “* } ’ = pm ‘3 ee : Py, Pac . ‘ Se he a 
testimony. Filed Jan. 25,1879. (S’g’d) Edward F. Bishop, clerk. 
1: ftorwards anid on the same dav it. the P5th dav 
£19 And aiterwards and on the same day, to wit, the zZotn ¢ ay 


of January, A. D. 1879, there was opened, published, and filed 
in said eourt and in said caus he report of R. H. Buck, Esq., special 
examiner. of testimony take 1} he fore him Ov} behalf of complainant, 


cal | 


and the said report is in words and figures as follows, to wit: 


Kram ne rs R port | on Bi half [ of | Complainants. 


21%) Thi depositions otf John Hallum, Daniel W. Mays, K. >. 
Holmes. and David H. Moffat, Jr., all of Denver, in the 
COUNTY of A rapahi e and state of Colorado, all witnesses ot lawful 


gga , beanie 

age, produced, duly cautioned, sworn, and examined on the ninth, 
] er lf) a = > : ) _ 

tenth. eleventh, and LWwelitin days ol December. A. 1), 18/8, he- 

ween the hours of nine o’cloek in the forenoon and six o’clock in 


the afternoon of each of said days, at my office, No. 265 Fifteenth 
said Denver, by and before me, Robert H. Buck, duly 

ppointed by the circuit court of the United States within and for 
the district of Colorado as special! examiner to take the oral testi- 


mony 1n - certain cause now pending in said court, wherein 
Thomas Leitensdorfer is complainant and William Craig is de- 


fendant. visi to the notice hereto attached. 


220 On this ninth day of December, A. D. 1878, beginning at 

the —— of ten o’clock in the forenoon, the said witness, John 
Hallum, having been first duly cautioned and sworn as a witness in 
said cause, fee ified as follows on behalf of said complainant : 

My name is John Hallum; I reside in Arkansas, and am in my 
fort) v-sixth year, l am a lawyer by profession. I am acquainted 
with the parties to this suit and with the sub a matter of the suit: 
have been an active p: irticipan tin the same for the last five years. 
Thomas Leitensdorfer, in 1873, in the month of June, conveyed the 
Leitensdorfer interest in the Ene Animas grant tome. One-half of 
said interest was conveyed to me by him for my own use, and to 
secure counsel to prosecute his claim. The other half was to me in 
trust for himself, and he yet owns one-half of the said Leitensdorfer 
interest. I conveyed the half interest which I so heid in trust for 
him about ten months afterwards to — Farnsworth, his 
ister, in trust for him, though there is no trust expressed on the face 
of either of the conveyances mentioned. It was the wish of Thomas 
Leitensdorfer that his interest should not appear on the face of the 


~“ 
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conveyance. His reasons for so wishing the trust to be secret were 
that his life was in danger, and that if it was known or believed 
that he no longer had an interest in it the danger would cease. 
About the Ist of August, 1873, I left a deed purporting to con- 
221 ~—svey one-half interest in this grant or Leitensdorfer’s claim to 
one Joseph S. Adams for the consideration of twenty-five thou- 
sand dollars, to be paid in cash upon the delivery of the deed to 
said Adams. _ I left this deed as an escrow with Charles A. Cook at 
his (Cook’s) solicitation. He represented himself as the agent of 
Adams; that Adams was then East and would return in a month 
or so; that he, Adams, was a wealthy citizen of Arapahoe county, 
Colorado; that upon his, Adams’, return to Denver, if he, Adams, 
did not take the property and pay for it, then he, Cook, would return 
the deed to me. At that time I was a stranger here, never having 
been in Colorado before, and I believed the representations of Mr. 
Cook. I had no occasion up to that time to doubt bis integrity. In 
October, 1873, I came to the Territory again, and Mr. Cook told me 
that Adams had declined to take it. I then demanded the return of 
the escrow to me. He said that it was in his safe at Denver, and that 
the first time he went to Denver he would get it and mail it to me at 
St. Louis, Missouri, where I then resided; but he never has returned 
the escrow to me up to this time. No consideration whatever was 
ever paid In any way, shape, manner, or form for this escrow. This 
escrow was afterwards by some person to me unknown fraudulently 
put upon the records of Las Animas county. The recorder states 
that it was enclosed to him with a letter purporting to have 
222 ~=—o been written by Joseph S. Adams. It was done to checkmate 
and prevent any further advantage being taken of this effort 
to get the property in question without any consideration whatever. 
After I had discovered the fraud attempted to be thus perpetuated 
upon me I conveyed this identical interest to A. J. Heath, of St. 
Louis, Missouri, and recited this fraud in the peamble of the convey- 
ance to him, and I put this deed upon record as legal notice to all 
the world that Mr. Adams had no title, and the next day Mr. Heath 
conveyed the same land, or rather interest in the land, back to me. 
The only object I had in making the conveyance to Heath and in 
taking the reconveyance from him back to myself was to prevent 
any further fraud being perpetuated by reason of this escrow or pre- 
tended purchase by Adams. The reconveyance from Heath to my- 
self has not vet been recorded. I conveyed an undivided one-six- 
teenth interest of all the Leitensdorfer claim to John I. Darby, of 
St. Louis, Missouri, and an undivided one-sixteenth to John B. 
Lester, then of said St. Louis. John B. Lester conveyed his interest 
to John F. Darby, and John F. Darby conveyed two-sixteenths to 
Josephine Farnsworth before named, and she holds those interests. 
The consideration of the conveyance to her was $1,000.00. 
After the perpetuation of this fraud and its discovery, and Cook’s 
failure to deliver the escrow to me after repeated demands, 
223 in person and by letter, I instituted a diligent search for the 
pretended Joseph S. Adams, and I found, to my entire satis- 
faction, tiiat no such man ever lived in Arapahoe county, Colorado, 
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r in any other portion of the Territory. I then, 1n the district court 
of the eee for Las Animas county, in the latter part of 1874, 
filed a bill against this mythical Joseph S. Adams before Judge Hal- 
lett Ritstet F judge, and he dismissed the bill, on the grout nd. as I 
that no title could vest in and no relief be granted 


against a nonentity. I was satisfied that Judge Hallett was right, 
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and took no appeal. 
Thomas Leitensdorfer has been in continuous possession of what 


which is a part of this claim, 


ad heed 
7 


is known asthe Leitensdorfer rane 
for more than five vears past, and has exercised 

: a. . | , y . a. > — . 7 a : 
ownership and control over his said interest 1n sald claim. [le has 


made several small sales of lots, some of which have been approved 

Mrs. Farnsworth and myself, and others we have rejected, be- 
cause we thought improvidently made. He is yet living on the 
ranche and exercising ownership and control over it. 


The convevance was made to me by Thomas Leitensdorfer in 


ISio ionge subsequent to the fili ng of his claim before the 
reoister and re t | lo 


I “RE i] eo - OP a = , ’ — 
Mirs. Josephine tarns' tne sister ol cOnipialhant, has always 
a 


oonize erself as ynplainant in reference to this 

¥ 5 | . j ' 5 } vy +> ry ] —— ‘ F 

pre rey nim to e the penenclal owner or tnis half 
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2a. ihnoma Lensaorter nas DV duress been forced tO MAKe 
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rellnqu isi L or the town ste oO! oT aiso to Gray's 

e] OM ; below Trinidad. on the Las Animas river. 

j % | _ 1 pa > ryN . re ane igi = , : > . 
n f May, 1875. ‘These icadad deans were ob- 
} ‘ i, } ‘ . stk ia vate, ‘ ie: ee . 4? 6) : ‘ . oy 
lé@ jrauauient practi es and representations of one James 
I in order to P evelit alh\ advantage irom pein’ taken ot 
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ir py reason ot thes rau qmuient rell? aquish- 
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] sd .¢ | ] ae — ] | noOS 
getalling at leneth al] the circumstanees connected with Un duress 


] | ae “ee : lh mee, Be , . } ] . . =» 
and the fraudulent practices which aflacaded Leitensdorfer to make 
2 } eer . a. ’ 1 ar Ia4 ' ' , ’ 

these relinquishments. I then proceeded to aut hasaat the afh- 


} 
PD Oe me , ' wel Pee P ] : tTyTAPr | ] 
hem read rien to Charles A. ( OoK, the receiver of the Pana 


ftiice, and I was severe in denouncing the fraud that had been per- 
petuated crates us, and asked him, as one of the officers of the local 
land office, to oo. | authority to prevent the consum- 
-ation of the fraud against Leitensdorfer and myself. Cook pre- 
tencded to ie cea 
then went to KE. C. Holmes, an attorney-at-law, then practic Ing at 
Pueblo, and had-him to write out a caveat. This was on the 27th 
day of October, A. D. 1873. I paid him ten dollars to write a caveat 
to be filed in the General Land Office. He wrote it in mv presence, 
nd read 1t over tome,and si ed it, tovether with the affidavits already 
named,and directed it tothe Commissioner of the General Land 

225 Office, at Washington, D. C., and put a sufficient amount of 
postage stamps upon the envelope to insure the transmission 

of the packet to the General Land Office at Washington, and we 
then proceeded towards the post ( itice LD Pu blo for the purpose of 
depositing the packet in the mail, Mr. Ho!mes having it in his 
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os . . 
toOan honest consideration ol] my protest. 


ea ete 


PRS Nes 


/ 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. $7 


hand. When we POUL within a few feet of the post-ofhice door my 
supper-bell rang. Mr. Holmes went on into the post office to de- 
posit the packet, and I went into my hotel. I then thought surely 
that no further advantage could be taken of me, and rested under 
this belief for four months, until about the 7th day of March, A. D. 
1874, when I ascertained that my caveat and affidavits had never 
reached the Land Office at Washington. I then wrote to Mr. 
Holmes to inquire the part ticulars why the papers had never reached 
W ashit 1oton. hereby annex a true COpy of said letter to this my 
de} osition, and make it a part thereof, and it is marked by the ex- 
aminer “ Exhibit A.” Mr. Holmes simply replied by stating that 
he had examined Mr. St reer letter-press nals cand that it ap- 
pe “pl from that that Mr. Stanton ‘had transmitted my caveat and 
affidavits on.the 28th of aia A. D. 1875. Holmes was my 
hacees at the time, and had no authorit ty to deliver said papers, 
except to the United States mail. Mr. Holmes gave me no further 
explaination at that time, or for years subsequent, as to why he 
gave that packet to Stanton, who was the register of the local 
226 land office at Pueblo. Upon receipt of this reply from Mr. 
Holmes I addressed a caustic letter to Irving W. Stanton and 
Charles A. Cook, receiver \ S. land office, Pueblo, a COPY of which 
is hereby annexed to my deposition and marked by the examiner 
‘Exhibit Bb.” This was inclosed in an envelope and directed as 
above stated, postage paid, and deposited in the mail at St. Louis on 
the 31st day of March, A. D. 1874. The envelope was indorsed, “ If 
not delivered in ten days return to John Hallam, att’y-at-law, St. 
Louis, Mo.” It was not returned to me, nor did Cook or Stanton 
ever reply to it. I afterwards ascertained from official sources that 
the relinguishment by Leitensdorter of the Gray ranch had been 
interlined, and had embraced twv thousand acres of coal fields and 
about one thousand acres of agricultural lands around El Moro, up 
and down the river. In October, 1878, Cook and Stanton both as- 
sured me that no filing had ever been attempted in virtue of these 
relinguishments dated in October, 1875, and I believed them until 
some two years afterwards. I found that patents had been issued 
on these coal and agricultural lands to myths—persons who never 
lived anywhere in that section and were unknown to the oldest in- 
habitants of the Territory. 
[ herewith file a paper which is marked by the examiner “ Ex- 
hibit C.”. The signature of W. Ciais endorsed on the back of “ Ex- 
hibit C” is the signature of W. Craig, and he so admitted to 
FF | me at Pueblo about the 17th day of November, A. D. 1878. 
J. Q. Richmond, his attorney, also admitted the signature as 
that of W. Craig, and offered to endorse such admission as attorney 
on the back of the paper. | 
[ will add that in 1873 and 1874 I was attorney for the heirs of 
S. M. Baird, deceased, who had filed a claim to a part of the Las 
Animas grant with the register and receiver of the land office, at 
Pueblo, and I know that they never claimed any part of the Leitens- 
dorfer claim to the Las Animas grant. The claim they filed for 
an interes! in said grant before the register and receiver was not 
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demanded through Leitensdorfer in any way, shape, or manner. 
And further deponent saith not. | | 
(Signed) JOHN HALLUM. 


And on the eleventh day of December A. D. 1875, beginning at 
he hour of ten o’clock in the forenoon, the said witness, JoHN HAL- 
LUM, further testified as follows in response to the following cross-in- 
terrogatories to him propounded by said defendant, by G. G. Symes, 
Esquire, his solicitor : 

Cross-1nte rrogatory 1. When did you first become interested 
the said claim ? | 

Ans. In the early part of 18 

Cross-interrogatory 2. Where were you then residing and how 
came you to become interested in the said claim ? - 

Ans. I was residing in St. Louis, Mo., at that time, and was en- 

gaged almost exclusively in presenting land claims in the 
228  Stateand Federal courts. My advice was sought by EKugene 

Leitensdorfer, brother and attorne -y-In-fact of f Thomas Leitens- 
dorfer, upon the recommendation of other lawyers. I held the 
matter under advisement several months before giving him an 
inswer. 

X Int. 3. Did not Eugene Leitensdorfer claim to own an intcrest 
in plaintift’s else at that time? 

Ans = never did; on the contrary, he always told me he had 
sold it, and showed me the conveyances from himself to his brother. 

X nk f. Did the deed from Thomas Leitensdorfer to you show 
any trust on the face of 1t? 

\ns. It did not, because it was the wish of himself and his agent 
that it should not. He was afraid to be known as the owner at the 
time, beeause of the great hostility of the settlers towards the owners 
of the claim. I afterwards myself experienced great hostility be- 
cause the claim was in my name, anda mob was raised in Trinidad 
in January, 1874, to hang me. 

X Int. 5. This opposition to you and the plaintiff, whereby you 
say your life was in danger, did not arise through, directly or in- 
directly, the defendant Craig? 

Ans. I have no idea that it did. 

X Int. 6. This opposition that you speak of arose a & from 
the inhabitants of the town of Trinidad and vicinit - the land of 
which township was included in the Leitensdorfer sie, did it 
not ? 

Ans. It did. 
229 X Int: 7. Why did you convey a one-half interest in the 
said land claim to Josephine Farnsworth ? 

Ans. I did it. I first — to Leitensdorfer, both Thomas 
and Engene, that they had better have it in their sister’s name ; that 
I was going to Colorado and might die. The truth is I didn’t want 
to hold that interest in trust. They concurred in my suggestion, and 
[ made the conveyance accordingly. 

X Int. 8. What consideration, if any, did Thomas Leitensdorfer 
ever give in pay[ ment] for his said claim ? 
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Ans. I have heard both him and Eugene say it was twelve hun- 
dred dollars. That is all I know about it. 

X Int. 9. Why did you on the Ist of August, 1873, execute and 
place in the hands of Charles A. Cook in escrow, stating the considera- 
tion to be $20,000, a deed to Joseph 8S. Adams for Leitensdorfer’s half 
interest in said claim ? 

Ans. Cook came to my room in Burt’s hotel and told me that such 
a man lived in Arapahoe county, Colorado; that he was a wealthy 
man, and that he desired to purchase one-half of these lands; that 
he was then East; might return in a few weeks or a few months at 
farthest ; that he was satisfied that he would be willing to pay that 
amount of money 1n cash for one-half interestin that claim. I con- 
sidered the proposition for some eight or ten days. I first made in- 
quiries of Mr. Cook’s integrity of a few individuals in Pueblo, and 
from them I was lead to believe that Cook was a man of integrity, 

whom it would do to trust in a business transaction. Eugene 
230  Leitensdorfer, as the agent of Thomas Leitensdorfer, was there 

at the time, but held no direct conversation with Cook, nor 
was he present at any interview between us. For myself I accepted 
the proposition. Eugene Leitensdorfer, after conferring with me as 
the agent of Thomas Leitensdorfer, accepted it. The sale contem- 
plated was the one-half of my interest and the one-half of Thomas’ 
interest, and not exclusively the sale of either half. I made the deed, 
the ostensible title at that time being in me, and deposited it as an 
escrow with Charles A. Cook, to be delivered when Adams paid the 
$25,000.00, or to be returned in the event that he did not pay it. 
That was my first trip to Colorado. 

X Int. 10. Did you not know at the time you so made and de- 
livered the deed to Charles A. Cook that he was the receiver of the 
land office at Puebloand one of the special tribunal in whom the 
act of Congress of 1869 had invested power and authority to adju- 
dicate upon and award as to the legality of, and which should take 
precedence among, the numerous derivative claims to the portions of 
the Las Animas land grant ? 

Ans. I knew that Charles A. Cook was one of the parties author- 
ized by that act, in connection with the register, to pass upon ail 
those derivative claims, but I was at the same time firmly convinced 
that no decision that tribunal could make would be final; that the 
right to appeal existed under the act of July 4, 1856. 

X Int. 11. Did you know at the time you made this deed 
231 to Joseph 8. Adams that there was any such a man in use? 

Ans. Ihad never before heard of such a man, but believed 
the representations of Cook that there was such a man. Since then 
[ have ascertained that there was no such man in existence. 

X Int. 12. Whom was the $25,000.00 mentioned in that deed to 
be paid to? 

Ans. One-half of it was to go to Leitensdorfer, and one-half to 
me; Cook was to hand us the money on the delivery of the deed. 

X Int 13. Then the receiver, Cook, was authorized to receive this 
$25,000.00 from Adams for the deed ? 

Ans. He was. 

12—48 
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X Int. 14. Who had this deed recorded, and when was it recorded ? 
Ans. It was recorded late in the year that it was made; the re- 
corder told me it came in a letter signed by Joseph S. Adams from 
Pueblo: that bc weaned t and sent it back to Pueblo, addressed to 
Joseph S Adams : aly rma! positive that if Was recorded either 
11) Novembe or December of that Year ; at least that 1s my recol- 
tion. 


‘x Int. 15. You say you afterwards conveyed this same undti- 
] 


vided interest before conveyed to Adams to A.J. Heath, of St. Louis, 
Mo.; you may state why you made this last-mentioned conveyance. 
Ans. I have stated in my examination-in-chief I made it to pre- 
vent any further advantage being taken of that eck Spe convey- 
L1Ce to Jos ph S. Adams, and ny recollection is that I recited the 
idulent manner in which that deed had been bie ined in a pre- 


amble to the conveyance to Heath that notice might 


re o1VeN 


E02 » the world of the character of that assumed conveyance, SO 
that no person who might get a conveyance signed by him, 
izht protect himself under the doctrine of innocent pur: 
iser 
» Int Lb Did H it DaY ally consideration for that cleed t 
\ ne whatever 
fj any trust or use expressed 1D the said deed 
{ that i now remember : I haven’ seen the 
X\ Int. 18. What particular interest or half of said land claim was 
deeded to Josephine Farnsworth ? 
lave not seen the conveyance since I made it several years 
; recollection is not distinet that the conveyance Was of 
of all the interest that I held at the time I made it in the 
himas grant; my recollection is that I was very particular in 
X ] ess1ng if [| then claimed to hold it all except sities Lyerots 
[ had conveyed in eS one-sixteenth John 
i’. Darby and one-sixteenth to John B. Luster. 


X Int. 19. Wha 


—, 


padhinian nterest was it that you deeded and 


Ve yed t o Jose phine larnsworth ; that is, who owned the interest 

iveyed ; that is, the beneficial interest aside from the legal title as 
you claim ? | 

; ne 


ns. Sareea gc amareinlgrenpT Heer em i pei sult. 

t. 20. ‘To whom at this time had you deeded the pars 
233 ticular half sthoest da: the and claim of which you claimed 
» the equitable and beneficial owner? 

Ans. I had made the conveyance above referred to; I don’t re- 
member at this time of having made any other conveyance. 

X Int. 21. Then you and Mrs. Farnsworth and Thomas Leitens- 
dorfer, as you claim, hold the legal t itle and the equitable and bene- 
ficial interests to the said land claim, do you? 

Ans. Mrs. Farnsworth now holds a conveyance to her of the 
interests I conveyed to Darby and Luster. One-half of this convey- 
ance she holds for me—that is, one-sixteenth; whether she holds 
t | sr sixteenth for Thomas or herself I don’t know; I have not 
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talked with her about it. The remainder of the interest is held 
equally between me and Thomas Leitensdorfer. We retain the legal 
and beneficial interest, but Mrs. Farnsworth holds in trust for him, 
as hereinbefore stated. 

X Int. a Why was Kugene Leitensdorfer consulting with you 
and directing and advising and, apparently, controlling, to a certain 
extent, this land elaim matter and the eonveyance mentioned ? 

Ans. Thomas Leitensdorfer was sitting on the claim, holding pos- 
session, a place remote from where it was supposed he could get good 
counsel. Eugene was living in St. Louis, whe re he was accessible to 
a large number of lawyers, many of whom were ib ac be to able 
and competent, and Eugene had authority fron T hota to act for 


him. 
234 X Int. 25. Did not Lagene come to Colerado with you to 
aid in the prosecution of the claim before the register and re- 
celvel 
Ans. He came with me to Colorado, but not for that purpose. 
The case had been made before the recister and receiver, and all 
the proof was in before I ever — ot 2 He came 2iong at my 
suggestion. [knew that he was familiar with the history of the grant, 
and that he might be of service in anaweeion questions which J] 


might want to ask him in regard to this and other claims, particu- 
larly the claim of Cassandra E. Baird, who claimed through Eman- 
uel Armijo one-sixteenth. Kugene had leisure at the time, and 
came along at my suggestion. He was of a great deal of service to 
me. I had nothing whatever to do in preparing the case before the 
das, and recelver. 

X ] int. 2A. Why has not Leitensdorfer Or yourse! lf sought to set 
aside the conveyances OF PF linquishments to that portio n of said 
land claim, including the town sites of Trinidad and El Moro and 
about two thousand acres of coal land, which you say were obtained 


by duress and fraud ? 
4 ’ - 4 ] : “* . >.» y a os “a ‘er ' | 1; | , 
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tirst be established before we would have a right to go into the 


courts for that purpose. We have only an equity as yet. We re- 
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card our title as only an equitable One as yet. he fee is in the 
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United States. This is the opinion of associate counsel with myself, 
upon mature deliberation 

2030 X Int. 25. Why did you not represent the matter stated In 
vour direct examination as to fraud and duress to Irving W. 


Stanton, register, as well as to Charles A. Cook, reciver of the Land 
Oftice: had he not the same authority in the matter that Cook had? 

Ans. My impression is that I did before the affida its were taken; 
that my business in Trinidad was known to both of them before I 
took the afhdavits. When I came back from Trini dad with the 
attidavits Mr. Cook informed me that Mr. Stanton had gone out. of 
town. I left the next morning or day after giving the age nae to 
Mr. Holmes, and Mr. Cook told me that he would tell Mr. Stanton, 


and, | suppost d, from the fact that they were acting jointly, that a 
. : | y 
COMMUN) cation to one WAS equivalent to a communication LO DOTD 
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\ Int. 26. Who xecuted or who was the orantor and who the 

os ili Sa] d eds or COWnVeEeVANnCeS ot I’¢ linquishment Oy release ? 
is Leitensdorfer was the grantor. and the United 
states the grantees, he relinquishing to the United States, 


} } er ee 3 1 : 
as he supposed, th LOwn sites of Lrini Wad ana Kl Moro 


; eee | 
4 big an ereee i] ray Ss rTranen ana ho Loen 
(i ax a L( \\ 
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rE {47 > ‘ () tc ts go} 1¢ ; h¢ I’ ban i} \ 1} 0) been 
: 4 = 
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an i ¢ bif¢ 1] ‘ay | f | 1) »\\ ST] LILY? Live 
< 7 ‘ ‘ 
¥ ¥ if 
: JOHN HALLUM 
: | 4 3 
: } | } \ nil qs (>) Decembet \ 
' > 1» ‘ > ‘ T> 1T7 
ROBERT H. BU¢ i¥ 
Npecial Mramine 
' ' ie ] 2 : ‘ t } 
i \ iD 1IS/8. HDeapyhnine at tiie 
« a ¥ . | ‘ 
, fternoon, the said witness, Daniel W 
|’ r hut oneqd 3 ot SWorh 4s 1 WILKeSS 11) 
; } > + ] ’ } a a ae ’ 
li De! O - GQ Compan alit 
i 
\i i) S7e Wenver., o1rorado: have 
} y> , ° 
>) was police officer four years In Denvel 
i + 
. : : 
is Cl VAS 1N COMMISSION DUSINEeSS Here a Vear. 
> 41 >] 4 pe \ J ips . 7 7 a ‘ ‘vy _ 
quainted with Philip Golding: have known him 
{ r 11Q7 . Ss FS 7” all SRE 
1869. In 1869 and 1870, [ think, he was saloon-keepe! 
' } 10Q0”"9 of te Ae in ea — 
Walker & Co., and in 1873 and 1874 hi Kept the Saioon 
' t r.¢ ) ‘ ) 1] , ] ) TT rtarowrs | »\7T +1, ethene , | cy?) } 
t i ive , ean O} j alld clit i We«i Ux Ke Pt Peace 3 enate SaiOolh, On 
] + } } ] . } , 7 wi? 
th street—bv saloon I mean retall GrINKING place [In 1873 
m4 | cy t 
4 Pe ; iat WAS reported re by nsoivent, and }< Vey Sf) reported 
eo 3 : *1] ‘ } } ’ ‘ — 1 . 
rit ‘ l ( Leadville, Colorado, abi Lit M: \ fey ae eene Wials reported 
a 
4 . ] P } ] ] 
1nse ent up to the tims he lett & acdguall ted with Charles A 
i i 
- ; | | . ] } P | 
the receiver of the United States land office at Pueblo, ane 
ly} 7 +?) 1) | ?) lity } 1, . oa 1 »*7 ] ] } wk } +} } iw: 
. { i e, mance at & & itil {il bit Wels LL4ILO) OUSLY LLISOLV¢ en cL ile Vas 
4 , : ; } =m oak a Y 
rel i to be supported ld part, at any rate, bv a woman ol] the 
i . ‘ 
| Y Le we x oo = wi : 4 Be ae ae Bh leda, 
immed Nellie French. From 1870 until he died. in 1877. he 
\ “ OTOrTIOUSI\ insolvent 
Sor’ ) DANIEL W. MAYS. 
] . 4 i { I T } 4 ry 
- seriped and sworn t his Jth day of Vecem bei \. D. 1878 
r my) QO... 
Y) 
> ' | ri y YT 7% r 
ROBER] H. BUC IK. 
; . ; +’ . 
Special Kraminer. 
\ > } + . 4 > - . ’ ; 
L.nd thereupon, no further witnesses being produced. the 
A + A 
F | ‘ . ~— 
r ‘ : | raf ' Veteran 7 Q 7 ts ao oar {3} 9°1)} 
FAQ) further taking of testimony herein was by m¢ adiourned to 


mber, A. D. 1878. at ten o’ecloek. in the 


{nd on this tenth day of December, A. D. 1878, the said witness, 
EE. C. Homes, having been by me first duly cautioned and sworn as 


é Te) 


243 And on this eleventh Gay 
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a witness in said cause, beginning at the hour of t 
forenoon. testified as follows Ol) behalf of said COND LP 


My name is E. C. POTINOE age, 40 years; 
Colorado : occupat Ion, ttorney-at- 
‘Thomas Leitensdorfer a 
lam Craig for the last nine years 


came acquainted with some time — the latter pat 
first part of 1875. It is possible, and [| think alto; 
that I met Leitensdorfer in ut not to t! 
nite or material bu ness with hin | knovV th 


1n dispute in this cause, Inasmuch as 1n col 
Cases I had 
241 grant under 


Houghton 


Leitensdorter's claim aga 

, : , : 
idvisement. associated with 
; Ol santa KY ; Ni VW Vie eis os HOw ‘t 


S } 7 ° ° ; 
with a subsequent advisement with John Ha then an attornev 
from St. Louis, Missouri, and now a resident attorne’ 
Arkansas. I remember that afiidavits were taken by 


° , ' . ‘ ° } . . . 
Leitensdorfer and Q. M. smith. resident 


of Thomas 


‘ : ry . . ms } 

Colorado. Phe obreect of the filing of these affidavit 
3 : ; x 

port | eve to be pre dicated on the ground that ¥ 


under duress at the time of signing the relinquish 


parts of his claim. I believe that 1 wrote the court 
all proceedings until the matte Id be | 

4 * ) 1 : 
ered by the Gene ral Land Ofhice at Washineton, D. 
were handed re by Ju do re Hallam. above mentione 


to 


FER. 95 


mn eee = 
1} o clock 


lainant 


law ath nb sete with 


William Craig: nave 


asain 
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f agg be- 
IS7 


ZO if 
1] ; ~ ..: 
VeLthel probably, 
insact any defi- 
Su ect matter 
{} VW] hy othe} 


Las Animas 
; Honoshisle teas 


} 
ceased, tovether 


i Lie sSrate ot 


| | } 
JO Hall Ltr 


ment of certain 


Asking a stay of 
H } vail 
ard and eonsid- 


Phe papers 


i, to transmit to 


vi tag AP D.C. They wer civen .by me either to Irving W. 
Stanton, then register of the United States land othee at Pueblo. or 
eu > harles A. Cook. the recelver cl suid othe Cc, for trans} }1S- 
242 sion to the destination designed. ‘The reason they were not 
transmitted by me directly to the General Land Office at 


Washington was because the instructions of the De} 


saggy o all matter pertaining to conte 


ines of wl ‘ich had been ordered by the Departme! 
ck atvied or districts 
which said suit or suits may be instituted. [am n 


the date on which these 


apers Were 
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Cook as aforesaid, but think 1t was between the 2Utn 


of October, A. D. 1878. 


(@? o \ rT ‘ 


Subseribed and sworn to this 10th dav 
I ef re me— 


And thereupon, no further witnesses being produc 
_ of testimony herein was by me adjourned to the eleventh 


f December, A. D. 1878, at ten o’clock in the foreno 


December. 


oinning at the hour of three o'clock in the 
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Ans. I paid no consideration at all. 
lnt. 4. Were you consulted | 
\ns. [ Was. 


tl } } ] Ws _ } ‘) 
efore that deed was made: 


Int. 5. By whom, and what was said? 

Ans. I was consulted by Golding and Cook together. They pro- 
posed LO deed thi 1} lands tO me as trust Drovicded | would nake 
certain uivances to Cook—that Is, that thie bank vould mak the 
advances s The bank did advance money O t from tine LO time 
The aceount would sometimes run dow 1 to SOo.000 nd then would 
run up to SLO.OOO 

Int. 6. In whom is the title to the land deseribed 11 exhibit B” 
vested 

\. In me. as trustee, to secure these advances to Charles A. Cook. 

Int f Please examine a Copy OT a deed made by Philip Go lin: 
to vou, da ed April ith, Sid cL] d hie the same as a part Of youl 
answer to this interrogatory. 

Ans. | have examined it, and I herewith file lt as part ol 
o e > . . . 4 . 
24" my deposition, and it 1s marked. by the examiner “ Ex- 
hibit FY’ 

Int. 8. State whether vou were consulted before this convevanes 
Was made and, lI SO, by whom. and state what consideration Wis 
paid, and to whom paid, and state, as near as you can, a e ob 
iects for which this deed was made 

Ans. I was consulted by Golding and Cook both. -! agreed to 
hold it in trust for them, Cook’s interest being heid in trust to secure 
his indebtedness, and it is yet so held by me to seeur s indebted- 

" ness to the lirst National Bank, whi l) l esti nate aS avout tel thou- 

} } } } } } 

sand dollars, though I will not pretend to de precisely a ate Trom 
i 

memor's but that approximates the AMOUNL. paid ho CO) side a- 

tion for this conveyance, 1t being given as additional sect y for 

Cook’s indebtedness, SO far as his interest Was COLCEe?rt 1. alt) the 

executor oft Charles A. Cook’s estate, and have SO FeEDOPL ; thre Mattel 

to the court. or have instructed my attorney, General B. M 


i | rey 2 en ee pee Aner ae 
nes, to so report 1t, and i aiso told the lCiITS GAVOUL Tb. 
| 
Fi , 2. | Se Tape 7 ear . ; : | ae 
Int. 9. Do you know Philip Goldine’s financial conditi 


(8 and 1874? If so. 
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Ans. Yes. sir: I have. 


And thereupon the further taking of testimony herein was by 
adjourned to the twelfth day of December, A. D. 18 


I 
in the forenoon, by consent of the parties. 


And on this twelfth day of December, A. D. 1878, beginning at 
the hour of ten o’clock in the forenoon, the said witness, Davip H. 
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4 +” . | - > : yn oa a : — ; 
MOFFAT Jr., further testified as follows, In r sponse to the 
» & P . eS . a . ; . : ] : ——- 
249 following cross-interrogatories to him propounded by said de- 
fendant, by G. G. SymMers, Esquire, his solicitor : 
( Ss-1nter rator\ | You state In vour answer to some Ot 
} P : ] oo j - : ] ; Se 
Lie Lirect interrogatories, al d deeds attached tO your depositions 
. " : . ‘ ° % . 
SHOW it you were to hold this property 1n trust, and that Cook’s 
“ 7 i ‘ ' ; ? 7 . ? ” cr ae 
tL Was to pe he id in trus ior money that he owed the bank 
’ ; , ] : : i s) 
N for whom was the other interest to be held in trust’ 
’ } * a ‘a . . , n ore . 
AND i don bL KNOW pbresubl (,OolLdIng way hay © SOTe papers LO 
sho He has no papers from me 
a yyy , ] : t* i¢a] , 
X Int. 2. Then you do not know how much of the equitable Ol 
ee ee ci st _ t tee rice oO 
beneficial] interes belongs f ( kK. or hiow much to Golding: 
‘ } 4 
Ans. ] GO not 
' } 17 , ,\ } ; : a fr P ) 
X Int. 38. Do you know t hom the ao ,VV0VU belonged that Watson 
rave raat? fey ,} ad t | } } | paid ? 
Pav ‘iaaw 2 A CALINA ULIGC 2, i AMA 
\ ~ iy kn VW 
7 ‘ a ° | ‘ a : ; : , ° : ieee ; 
X Int. 4. You ma thing that you know regarding what 
‘ K and (yold1n Lids property which they deeded 
A % « es P n ; 
tO Vou 1h tru sand to secure the indebtedness 
2 >| } t) ‘ ; “ee \ ws 
(\] : ‘ . ,\ TO?) 
(CoD 4 petent.) 
\ ¥ that they } Craig this $5,000 that I 
ADS i 11€ | ( » Me that they paid Palo ths dv, bhat 
| C spi { i i J KHOW ade IU 10. 
\’ ’ . ~ ‘‘ Y . . il > 4] ‘ , cy : ‘cys “d | vipat 
A. int. do. Wh Know, Wi anything, in regare o wha 
} } ° . ’ : 
) nt! aid for the property described in the other two 
\ nothing. 
; re 
lereupon upon redirect examination by suid complainant 
‘ i * 
JoHN Hatiam, Esquire, his solicitor, said witness, Davip H. Mor- 
* st } > 4 1} o - ® ° | Hh ~ : 
rr, Jr., testified further as follows in response to the following in- 
i 
errocvatories 
I> : 1 e eee re. . a © : ain Pi Leis 
Redirect 1. Do you, of your own knowledge, know that | halip 
Fe Cee, pape — Oe, ae ie a pee) 7 ° 
rolding has any beneficial interest in the lands deseribed in the 
= RES ke ae o wv hia : , — Pee! an 
nree qeeds nied aS @xXhivits O Vou! aeposition 
Ans. | do not 
Dic . i, y ‘ —e ye " . eae . ’ i‘. + 
Redirect 2. Do you know whether or not Irving W. Stanton, 
’ , T } + | land 1; ) } (Cc ‘ yur 4 } 
former register of the land ofhee at Pueblo, has any bene- 
+ A) Ee RET TEN eA, — 7, 
$ Nmceclai INverest 1) LILI nas OFTr nov! 
¥ ? 
Ans. | do not 
[> ] , ‘) H : ’ ; ¥ LS Bs i, ‘ , 4 5 ‘ } ) yur , : ’ + r 
Redirect 3. Has Irving W.Stanton ever made an\ Cnqgulry of you, 
Itner verpaliy or in wWwritil g, ADOU these lands lf so, state what. 
] : ; i . 4] } } cy 4 .+ “+ { } \ »+ oe 
Ans He mMqgu red LDOoOUut Tt! lands as attorney ol all the parties in 
| ;’ | Lh ‘ } t ,cY } t 7 , 1] > _— lag +] P 
iLeTest Ne IS acling as agent [or all parties In GIsposing of the 
earan- 
tii | 
: } ze re } . . , ty ’ ° 
And thereupon, upon recross-examination by said defendant, by 
a 4 « Pe 
r. G. SyYMES, Esquire, his solicitor, the said witness, Davip H. Mor- 
\rT, Jr., further testified as follows, in response to the following re- 
‘ross- Interrogatories | 
Recross 1. Is it not your understanding that you hold these lands 
trust for Cook’s estate and Golding jointly ! 
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Ans. It is; that I hold it first as security for Cook’s indebtedness 
to the bank and the balance jointly. I suppose they have papers 
to show, but I don’t know the proportionate interests. 


(S’e'd) DAVID H. MOFFAT 


IH? Subse ribed and sworn to t | 11S LP th dav of Dec mbes » A I). 
LS75S, before me— 


4s Lhe above named Robert H. Buc kk, do hereby Cf rtify bhial before 
the exal ninations of the said deposing wi 
Dat 1e 1 W. Mavs, KY. C. Holmes, and Davi 
wi pe eal were, and each of them was, by me severally duly 
cautioned and sworn as witnesses In the said eause wherein ‘Thomas 


Leitensdorter Is comp! lain ant an 1d W iL]i lth) Craio is defendant: bhatt 


= 


sald depositions were, and each of them was, taken by me at my 
office on [*ifteenth street, between Lawrence and Larimer streets, in 
La slates ail Arapahoe and State of Colorado, being LO. 
r En a ninth day of Deecem- 

1S . e ° . 


< 


letra f m~adw rant! af T)jaramhar wheon 
Gaavs O SalId month of Vecemover, when 
| 
0 
i 


} : ? = : ty a ] 
ied: that the testimony ot sald depos- 
Ing witt 1eSses 1 the foregoing depositions and Oo! each of 
pags them was reduced to writing by me and by no other persot 
and that after the said depositions were so taken and reduced to 


. . 7 e . . ’ H 
writing Dy me as aforesaid, the same. as written down, were read 


over by me to the respective deponents thre rein. ana that Lhereupon 
the said respective depositions were sworn to and subseribed by the 
said deponents respectively at the place and on the days aforesaid 

that the sd LO said cause were by their respective solicitors. 
Messrs. Hallum, King and Shackelford, for complainant, and G. G. 
Symes Eaaie io dead. present during the whole time of the 


= 
——— 


taking of said depositions. 


] 4] i] 

Iner to take the oral testimony 10 Si id Causi van order oI the sala 

>] 7 aailal 

court dated Decem be r od. A. 1) 1S7/5. and tha | 1m) not of counsel 

= ] } } 

or attorney to elther of thre parties to Salad Causi ior 1nterested i} 

i | 4) ‘ 
Lhe event thereol. 
ry , . {" ~ w —s00 —~ ee avi ua ae a £ 
Witness my hand, at Denver aforesaid, this twenty-second day of 


January, A. D. 1879. 


204 Complainant’s costs ; 
. . , . » <> } 
Mmxaminer’s fees... ... .__ $13 00 


Witness’ fees suai t 50 
Marshal’s fees. ; OU 


S1S OU Paid by complainant. 
Defendant’s costs 
EH xamilier’s fees______-__-$11 80 


= iS 


eJ) 


* 
, 
© “ 
f -_ a4 ~ ‘ er ‘ 
“J ~ - ~ p' . 
= —/ » , a o- = a ~~ . , . “ 
- i. ._ y se o sb i “OR Aem™ 6 : , : 
/ _ nad a oi . east wo Hi ” “8 2 ed As 
< “ ae _— a and — — ~— «~jo - — + rE my pon? oy 
te ; ae a f me — / ’ — _ ’ 
~ ~ — J — 4 “ — —— d , 4 oe ~ 4 a 
- ~ a j — S we. — —_ fro 
~_ ¢ ~ uae — — Fd _— ” ll ‘are! — 
* ~ - ’ s i ane ae , 7 . puna ~ “ . "ee ° 
See ~— . - n r ’ ad Y ) . — . ~ nal ome . 
ce ~ a = 3 , . * a - anal c ~~ ee “ rm 
- —_-, —~ =~ — = eee ~— oe a ,. a - ) . 
a ai —_ pe merat — yee = —_ — ss Saad . 
p~— - - - a. - —- ° , ~ eed V—— oe ~ 
r, - = " me _ , ry : a o hed . —— ~ p— Of : 
aun ~ ‘ =. ~ _ > ~ f . ‘ e a am. . > aad ~ : 
» “ — — we wwe ~ ~ a ‘ Pont oon Cet . * ‘“Y 
Gm « aed -— - = aa oy vai , — poe — — aa aa m= 
i ~ - —_ me o— -* aed | — a ~ 
- eer —w _ = ) ‘ 
~~ ~~ an + - a ad s > m f mead — - a o=t P \ 
. _— J - - “ as ——) “ wn . ~ ¢ — J ee ae — am . - ‘ ~ . ew 
a — vow Ms = od ne “ _ if o-- _ % / 
» _— ~ yr esemsna ow — ‘* a aad = ote * ou onat Ane, — —_ — ~ paw son -~ 
— < s + =e - —_ = Seed o a oe — _—" god eee | 
_—" = am . > aa ——_ —_ <pnaed aie 2 eee ee —— - 
——ad , ~ » “4 ~—— — 3 —_ ~~ ~~ ow - 
a “ Puan lad pu ™ oe = « ore ae | ~~ -_ _ id a 
_ > pond — » fren ~ att = ~. a — - ‘ ow Pesenene® ‘ - ae * ne 
ot et aa f ~~ ail te ‘ os seen —_ ba y==4 <7 ~ — ~~ — L omen! 
— ‘ow > a -_ _ *~ ~~ —| “a — “ — ood ~—— 
. - - ~ ” ma, teat + —4 pee am 
a — ad ~~ ——t_ or ad . i =e ~*~ _ ° "f at —_ ‘ 
’ os _ — man -_ — od ‘ 
pas, peo _ - wat " es am / ~—_ -« ae 
os . — =~ vere “ - ~ = I ~ on ped SS me De YO mwa - ~~ 
v. - = —_ al — ~ . * meee ona — 
4 ee aw . oot — tied > » _ p _—" ” _ ew — were 
toad ~s - at _ at rs. - oa Fg - a onal ag i. oud pee ’ —_ Seeded 
pw — fume a mo a - 4 ‘ , re on —) - —_ © | eed 
a -_ wo 4 . a oe - 2 - r a ee | 2 — > f —_— ~ Cend 
- ond ed -_ - 7 b ” . — a an r 
oan -_ + j oe - « _ peed P “ ) 
e = - —_ ~~ ow - , + ~~ al a ) : 
4 “ 8 ee —— ~ 4 ~n is : 4 — _ - 
— — —_ — ee ~ = — “ - as . — 
p< — quece ’ — _ = 3 “ jee - -—_— <A ow . _ — | 
Saad prod _ - a. mane , a — os “8 wee ° © P| = a ~ 
— » ° - 4 - _ - ow ee ed — P — — — ) — 
- = ~ ~ = = — od a —) ow | ~ meet e ar 
——— _— = o \ _ 2 al od aed a 
peewee — —_ e — -”" . - wheel ry ow 
JQ an oul ~ Saal e a) vs ee y. liad aia wenn ot a No rd , a © pund ip “ mee, 
‘ > sw — _ eon _ ; - “ " ee die -.. — 
Ya hs ow . i) j — = : “ — pn oon dent we cw @ 
— a ~ a J , " ° - 
4 —— _ — ay pts “ oa ~— ; = F ae — e ered — » \orene ~ nn el J ~ aA >t 
Sead o~ » -—~ 
_, _— --~ - aus on tee + - _ -_ und es = — fr a aw al oe - ~ a’ -_ ° 
. ~~ . — —_ —— _ 
-_ ase — ~ oe nee - . ~— ~~ » r 
— : — + - / » — = 4 _ ° , ~ pane ne ae = = Ct. ie Te y 
. ow om a _ ¥ _— - ~— oe — sie. 
Roceail —_ ~g rom a « inal oe mn ~ ~ et / pam tite roe | 
oe - a ‘ = - — om 
w ° nme = = = | f ~_ ~ a ” — e Pome = 
2 we eo af - : e ~ j 4 es | ) ad ~ 2 os e = ~ 
ro onal “24 aati he = . a HX —w qa pine ~ a_i aad ‘ a el f as A one J ~~ 
+ P< : ,. — - —_ a . * — a vam, 
a hee awe _ . — . _ = < ame. mes pan ey at _ owed ‘a 
_ - - — - . t 
’ “s Y — an —— ie wot — "1 — — 7 . 4 omnes “ e a) — ert 
ace ~ an = —— es + f a n ew om -_™ wee — 7 = a ——! ard ed 
Pee | oe ° a - = pm 4 : J ~ 5 on 4 iowa _ — ” ~~ 
em — — , aia al - ee ~ a) ta - _ 4 } -_ -—— 
em : a ‘i bao nem, pomrennd a —s — 4 o— e — ~ pas - ae . prenered 
_ J a ee a 7 va ~ 
e = ~ us met So eee —— a ‘ 
f aA f oe - — = - - ot — eo. fr f = oe a? rs — — a 
: —- mhaneg — a a y , n a a e 4 . jun - ae Sau) ~— 
” =, jean —_ on aa om in f os we | “ . wer Of teed | 
4 e = yen om a - ' “ ‘ ww e ~ x . — —d e 
: —— ee o sew = , a ~ > o 7 > 
— wee eee Me 4 = » te ner at et oa . | a 
a . “7 = Soe B " eens ae a> a J ee = . out a = wh — 
4 . “ ~ a. a - wee so + a ._— 
e Ld paeed ~ 1 om ‘. a r ound . ow ~— fim, ~ -¥ — ~~ — 
- — ~— 2 — ~ * 
vie a SS . > — Lf. a pn PR ae ; ya 
a = ‘. ~~ x ~ —_ ae — ~ C otemed - — . + a ‘ 
~ . <-S & _ “e ~ ~ ye. @S «Aa = G ee =m MD 1 
_ _ ~ am, x 7 - _-- “ . memes 
ahead — a a + Poe ~ a dom Poneto. —4 « od ail — > 
= —_ = = —_ — ~ ome ~ a ona an ors — a ie 
E ’ 3 ome — > _ . nd —— - oa 
a pm . ” — “ nee — am ow } . ne —yang } . —— 
7) a os n ~ - 
> > ' —— — » med ; 
cu’ — ~ aa a oe oy ~ ow . at . 
ra ~~ 4 4 - eos ro ond _ roe ee _ ~~ — ‘~ es e 
™ - ~ . “~ - “ ~s 
| - a f —— oo ad » ia guste — “ _ 
f + c= “ —~— a wee ~~ - a 
YA —_ - - wae — _— —— " 
.—— # a“ - - . ? am ail — ene: a 3 — — 4 ~~ od 
~ o—! " ~ An ee © “ — — = > — —— — , 
e ’ . t be —~ ee ~ a 4 - _ 
mt _ =e - ~< — - =_ ~~ ~—_ ‘en Se —~ r a dad ~ ‘ 
‘ - ne = ~~ —o Saeed e — 
“ — et . = - a —_ a . - —_ _ - 
- — ww - oo a te hee = > e 
~ * ‘. ’ - can ~- no ow : ; a — sf 
—_—s" ” ~ ~ _ poe cao 
— 4 Oa ~ ei - ae ~ ‘ua ram 
~ ~~ ~ — inti — ome _ ows 
- ae = aed — - pane = — _ .™ Ss 
ai ~ = - caaaiil —) ne . on f fy ~~ 
, 7 - = — ~ we a aD) . ~ —| pet — 
- -_ , — ~ p= . 
~ Sas : : - J ~<a oo = mn of « Be 
aa penrnat cd — J 
es ~ a o pund en rn) , a eo . 
- a . - > S a f — 
= 7 “<< — — es ~ * < bcd Pl — } poe ee — 
‘ a oo e a - ~ pment 
oe wea - oa a . — ot ‘ = _ ~ 2 
- pone od 2 j . re ——s — ~~ 
ne a — ~ -_ — ‘ — 
* _ - — '» — —— en s ” 1° J om ° pee o', ' 
~ = — ~ e “d —~ on. ame = 
ag 7 f ” ~ BE ee seer 4 oul ow Powe _ — 5 - 7” coe 
; -_ J — ae - . guaped - ——~ remnant f "sf te? — 
— on ~ iw ~ — + - a 
—_ ~ -— ~— _ 
— ie >a 4 —_ -_ Pat a os co) o 
o« rs 4 on os —~ mes « -- al < re 4 i . 
2 = od ~ ~~ em —< omen 
— — » = - pay P— ne —— - a cm 
_ ~ a — ee i ~ — ~ o ee ” 7 
‘ enn “ - . = - 
_ — —— = = ~_ 2 a ws . . ian . oias oe nd f 
ui . ~ a" bone =, f / _ —_ ‘ -— “ ~ 
~ = 4 — _ ~ An awe - +—~ - o oout ow & - 
> —_ + nat pee - ~ 4 .- - j ) —_ out ad 
’ - “ —_ ~ ng ’ pre a : o 
be «b — ow * + ae a Pat eee - > as wt 
: e f | a ‘ - om — —| q — _ — - ~ pong oem - 
+ - j - ~~ — _ = —— —) ‘ ou put 
A ’ f = -- : on ne ee i 
— - $ in ~ ant ee - | a . 
~ - , * = ~ a pom ame - ow ~ ae i ae pond es _ 
panned = be ~ . neath emmed ° woe —_ ~ 
~ = yaw _ pa — cn ° panel 
— n ™~ i ~ c em a = - J . = seed da a 
a - a ne 2! oe f ~~ ? f 
~ a, os - 7 — _ . = a 
. wee r —" — — j —_ 
~— = — | onataeel or peat 
~ eA te, — ~ al on . - 7 ‘ © pas sn 
- id — - —_ ~~ ‘ 
4 = = ~~ — ~~ | ~ os { pr 4 guyeed 
f - Poe - ame ~- — ~— a “ P= ww ae 
> ms i — ~~ — “ —_ P “~ 7, 71 ound _ — maa 
“ — —" ow ~ 7 j —~ — —_ ; o 
~ , ———o p - - pound ~~ ) ‘ 
. A pao Gung i a oe ° 4 ~ 
d — . = a + = ¢ = { 
- : wl -_ _ - _ f —q (Old - 
~ . nw’ o ~— ~ —) + 
- « ~ ones . pwund ‘ aoe » 
+ , fo o. “a on a is ) 
~< * j — - pa = i a . d 
~ o o 
< ’ J “ of a = ~ vod steal — ee 
~ 
“4 — — - . . os = ~ pow 
ys - — 
- w » ~~ ow 
| ~ “ 
~~~ - . > f 
= . Ss ~ - ~ ad 
ny ~ on — ~ 
~ e on a a on soon 
_ = ~ — 
~ — ~ aa ~ ont on 
- a 
» — betes 4 
» ~ ~ 
nase ~ >» — - a ~~ — | 
> | f 4 -. . 
‘ — oe c 


os 


— 


ee 


noes 


_— 
_ 
— 
— 
~ 
; 
} 


(;overnment 


HY Xe 
a 
© . ‘ . 2 ~~ a —| ; a a —— _, | 4 = ~~ ‘ 
« * / . © ~ — 7 ~—e ) = -" ~ - oo 
- > , ~ . - » j _— - ~~ - 
) > > ! ew . ~— ad j a ‘J se sae j a. = = ‘ = a oe = A Deni = ros ms ~ -_ on oa = = — 
— ~ , i — ed ani si — ¢ P — ~ “ ether id cent - ~ ~ ae > Tied én os oo ag * 
, sent ~ - oe ang _ _ a4 ae yes . ~ . ~ - ~ oma 
— _— - ” = fr > ~ > _ = —— 
4 — ~ — one A _ — on - ° -~ — - — om —_~ — _ ~ + 
— | iia a = er ~ . Coa — - . yond 
~ and © pt ~~ tw oe ew pm - - , a? pe eee et =. i — , Z ss ee — bic 
. ° 4 aay ~ - 
oe -- = —_ ow > 7 e 4 — nM ~ :S —_ bee eA i __ —_ o pa" 4 
ne - — — “ = . a . . ms — a. " — ee 
’ — = —— | . * i ~ - a — a ° _ 
» anon a a 7 J + — » 4 a os ° — 
— 7 pm Pa pun . ” — — —_ f ot A fj — 
f — — ~ a — am ed oe J _ — mond . uae —_ : —— = 
— , - can — a an 4 ~_ a ~~ 
> f ~~ = a aa ne a : _ f = tH wo @ “ — ~s = 
7~ ~ - o” ad _ —" ne ~ _ 
oo aed “~ eee pone a 4 ~_ a ~- »” —" tone J - > — = > a os 
owes ‘ ane . “ ~ — ~— 2 - _ - 
— J Yee cen ~ vee ~ — — - > f a 
~~ ~ ~ -_ - . 2 aan i wie ~ j = 
o ) . — ~ oud _ — od — ai ss j aie in 4 ang 
j — so ~ 2” -— S&S os = ~~ 9) cee x mn oo -. So a ie ; = fey = io ~ 
ad ~~ __ oust ame on ser ow oes ~ im ° e “ — gud ar as | a f ated * «w - es pend 
-- ~— 5 ~_ — ai, — iS ee ~— J yee aed — ae — 
jf owe auton “i i = ou _ omen Cae ee ~ 
ow cas “ = —_~ 4 f _ a ~ ) - 7 * ow eed - ' { — ~~ - 
we ow - j _~ — he —_ + wand - — — ~ je roo = ant & ) 
~ aoe one mw — ——— ind iJ a rf a ~~ . ad oe 
> com - ~pmen4 — od ~v eee - a — _ -— - 7 J 
a“ pm ne new — , - , — 
_ pot wow — pum — 2 rg ~ - ou ow _— ~~ = we _ a a j = > — me 
ttm a yon — . i 7 ow an, - ~-~_ = tore e . om] - ow j “a promos ‘ we Pg r ond dot 
ee ~jua — shee = ~ et we a a - - om | ~ geteed gee — 
— -_ ~~ as _ . oo — 2 _ : oe dl a 
= ae! { oF ek = ~~ pA - ) ~ > = Ai) oo > a , on 
— ~— - wa — , ~ ow a oe — > es ‘ 7) * -s j —_= 
poe -. sam Ow f “ Rn - - > "= = % : — 6 — 
sates -~ —_ a. - ; a! —_ "s * ~ > a ° — pam en. ~ Pam an ” - ” ~ 2 oe fs nd _ > pe - 
© — ~ ~_ a > aoc — —— f eens —_ oa — c. ae a a 
. . " ~ - i ud % mid — e @ ~- ibs e i ~ f old 
awa — — w om _ — — . f ae , ~—d ad ~ ~ . ~~ — aa pa “ a = - os 
- — ~ — —_ 
oe = ' ona. me) ee —_ — — — ew — e J - ° woe iy _ — po £ ’ 4 om _— _ “ e 
=—q -~ <td mmf —_ Se — . a — + ° 2 —_ ; ad » j on 
_ <= <— - -< 4 ) ‘eb 3 — - e aon —_— - 2. ¢j <a -_ ee a f ~¥ ~— —_ 5 a 
. eet . —_ . a -~ Sd, 7 ~ “ j “s iM —~ aad f 4 > 4 g ne _ ec pone = . —_ ‘ . - 
tee — -— — wa ~~ = ae dread — rs pte me ——- = a ho - hol ow ie / ~~ ow “ oe oo — a ow 
r - pees - — — va — _ oad , J -~ al —_ _~ _— oe = - an ~ 
: oo fF 4. Ba. ce ~~ ~~ 8 pe a _ 1h — Hien = & 
“ 2 _ ot. a oe OF os oS , _ > & ~ - "= S_ _ ~5. ae 4 
= o pune — >< aus — y - - > ~ — 
aa » a ~ ad % Snr =% a — Pa “ P = - _ ot et J ~ { an - —— — 4 wo 
J. td peed — Pew ae _ a. — — a pron { oan — ~~ » oma ~~ i why = — — _ — 
— a _ — pa _ —? |p m -* aie ~ P aa + _ ~ ~ ” 4 
oe eee — ‘ — = — ’ - on - = ) “Ww —, - ~ ; 
~~ pmol _ _ Cocotte ow —_ an J - { amy ——— ~ —_ te ae ~— ad j _— om — 
- — _ f ~ ; * oi - ° a ‘ > L bet » 
~~’ ) — \ - - oe ~~ —w ~— _ a ~_ one oe eq 
a . mes a — _ ~ 4 J 9 poor 
— 4 - 4 p aot - ad f —_— are = oe - > 4 —_ eth a ‘= i - ? pa —_ eo uae » 
; a a —T » —_— “ ) ) “ aued 4 ~~ cas , ie od = , > es —— pau 
pany — ) : wer a - , : — + a eS ee Ne — a = 6 f — +m - — ow © bia 
— ” ™ — > , o . d 
s —~ ~ — , — a. a ~ VD me ~ = n2S & — I — v= >.~ MD oe: 2 oe — - = 
A e (Ot pees Ce ee . a ow = } 4 ~ wD —_ 
’ ad —_ . — ne quawad ow > eg OT — ‘ — Comal , - aim _ ww - a A one 
« — ° ~ a ak ee sh il cmmemaee o_ 4 an puee -~ : > r ’ ow det : 
4 ‘ wee - ¢ a —w “ sal ~~ poe a — ~ — —_ — — r awe f 
at — ee | — a — oo ve oe a — a “~ — ‘aa, ow —_ e ree "f ~ —_ 5 4 - 
ae ) = ow ow eb —~ 4 _ eee — A aw 
’ —_ " cel —_ teed ~~ Quaw/ ~ pose ~~ - . ae om. d nd eng ow ona ——- | a ~~ ~ mee 
ary oJ “ - if = aad — ti — , am on. > # dud ow 
= ° — ; atl poet oe ‘ + eee » q 4 r “f woe ” —_ . — mee Coes — ~ ~~ —— pm ~ 4 
—s — ~ > mee o - o— -~ oud —/ ae . an cone 
_ a. tl onent ww ow ye | ro ’ — 2 ~ ~“ /_ —_— 3 — ~ ow ~w ve —_ I — oe on, pW —_ 
c ~ f . = ~ —  m@ © 2S SC — = : = > = ane = © ofa 
— “ —— / wee sal . — wy 
~~ ow ‘ ~ — » ~— ~ > —@ od —- - 
ve — _ ow J | — J f ow ~ ce - — a" A or = - ow a ra 
2 ome oe . > oe’ le cae hie oun eres - ~ ~ — ‘ —_ rowed “ae a iJ ” ~ pee oa —_ quent 
— ms —- _ = —~ ~ j ~ ay > ~ pone LO j oe ~*~ 
— ‘wd — ee pment md guamed —" ae ¥ ¢ ~ _ ~ ‘ ed - — med e — ~ 
. ° on - 2 - —~ ~— - te a > > ~~ 
: ~ "wh , ee go ae ee ee ae an gee 3 sia Da + , . ~— —- Se ee, 
ame e eee s = - </ ~~ > od a . - o « — — ous ow ~ > ys, i 
~ ~~ 2 ow es — __ ‘und ~ ‘ ‘ ——— — ~ . =, ae ‘ aw —_ ~ — 4 -——e 
e ~ ; ow - sie ~4 - ow _ - ~ ~— _ ae od ~ ow bets 4 nag 7 -_ r ee, eee — ow 
. oust “3 — od . ateal f > — guved j - re , OE ; <a a — — . 
oe —~ -_ —m #3 ~e es — = are . : 
f ; ~ - a , pw = ae a a I~ = - i Oe Nee . a oe on ~~ + , 
. — > — _ — *" ; -~ aa ~~ —_ am ~~ eee 
“ ow ’ , on os ) 7, _— om —— oe yw ~ omy ra “ —— dues * —" ow 7 ame a 
ow ~ . — re _— ‘ ~ 7 — am _ meal —~ pees a 2 
—_ — aie — fn om J TT ~ —" = . oy . ee — > ~ ow ow 
‘ a , —_ Ee - <2 ~ J ~ we - "w -~ : - ert ~ ~ oon oe > —< ~ ~ 
-— ——_— ae —_ oe aed am “ bt —_ f ou — pee - ou eee, — — = — ~ duces a ~) 
wee ae — — f ~~ —- = \ a | ~ a ‘_— “ —— —_ A — . Panes fs 
ae j _ f eg —« * - - f ’ eo a — ~~ ¢ J p ~ 
“a os J ~ —_ poss , 7 — | a _ — — ) > — nee ~— “ — 
pa = we os ~ j —" eo ~~ — * > ) ainee 
a <_/ — J es — - - . a. _ - — 
~ — drogen wer 4 > <a - — “ ~ ca oiiiees f * oe e << nen j - o a 
- » - » —_ - is - A —" - > - a a a . 
~~ ew - ~ a — . - : ag a e Pood rs —_ awe 
a _ - SS = on —— f —— ouny “ - a ae j un -_ f : ame am . a a - ° 
nes + ~ — + = _——" ° cant ‘ sna ~~ KA ont f _ - — = an 
—— pa —_ a — —_ ‘ beet — - be ow oe m - —_ “ a ~~ oo 
om —_ “ | = quad f jee Hs =4 ——4 _ geutenn oun . - ~ oa pee ~ . - em a _ —_ o i and o- 
4 a) ~ ~ — . ~ Pi “= < ——— = al a — el a) _— ow aang =and iin 
- = : + va a - : oe AS - /~ » aa f — 
‘ ow -~ a - ~ “— — _ _ . - won a So e 
- i a ow ° . f ~ - » . od — J . nd 
f “ae ~ — P — - n f aad 7 = — deus quien — - a —_ b ahs 7; jf ~~ - _ . 
. al ee “ — quand - ~ ~ poner ’ ~~ _ = : ~~ 7 ~—- = 
4 a = ~ de j — nat ns % — ‘ = - ij - + oe - ~ ae J 
mad 4 —_ . ad — - — ~— ° is - 4 , 
4 ° ~ — —t 7] ~ dud + j - . ~ — 
- —ee ——w ~~~ . p< = ~ a 
> I. ™ r ‘ = - . = > ~ < = ”- Jj - — —_ : come . — - - ’ - 
= _ —_ a, eee —_ ~ J _ — —~ neal o “ — —" © pam = ~~ duns ~ \e . 
a “es _ e ~ _ sical can — 7 a - é cad 
- -_ Seaeniied . = a — — « a —_ - _ pos ) Quad . —— — ~- —_ 
~ | — —_ cee , ar 
= a) — = - ~ — a —_ _—— 
~ ~~ a — — ~— ” ~ a ae - r — | gud . a , oe i mean j a 
* an . ame pane a - — 
e = —_ - ow a id - — ow ~- = an 
— .pe ~ ~~ . > 7 - —_ 4 s f 
~ <a ww ~~ ~-_- 7 . ~ —_ a ms - -- 4 - 
—" © ~ . r= —_ a a - ~~. al — ” = 
o- — j ~ hu > Se - fon aa al ound a nee ~ ~ ~ » tes 
- — - - _ ae = a ~ - ~ ip = po 
A ed ro — = = > = a s - * o 
i — « _ * - — _— ” < ’ a onal — we — = ees ~~ : ~- ~ ~ 
one — -~ . an - - 7 6 ° — ~ — ao ~ a a =, ° — 
aa | - j oe —« — w ~ _ —_ e. a] ~— ~~ em | ~—— a, mn 
= _ 4 = _ “ am p= - 7 -_ —_ wet “ rr tenes 
— ~~ *# ~~ ~ - ——, P am . ow =“ 
an” j ¥ _—~ + ond ~ oo ~-* — ~ = j _ = — — 
, 4 — ~ —— bd a7 ~~ _y 
. meen ~ — a -_" ¥ — pow ee — ae _~< — — i > f ——| = pee ~~ P, 
oa , es - = . a — 
ow e _ -_" ae * ~ nl — — — — — a J 
on — , j : “ “ , . a i f a — ~~ . = a ae 
ee - ~~ ~ dened a) os ~ 
~~ a . ow f 4 * f ~ ~~ oO) —_— pote . d 2 ~9 —_ a 
— ~ _ “ “ ~ " / bey yg ~~ j aie a deed = — a 
~ ow oa 7 ~~ / ~ ro temo —_— as 
Pd 5 ae — a - . oN? a ee ~ Me _ ° gues ‘ a - ~~ — a —_ 
4 - , “a a - ees ) ~ 
j re ~~ a ie ad et Pa. 4 j | and oe | f 7 ~ ‘ a ~ SS Bee pnes rs. “ 
<A ° aa wheat f . al » —_ — ° A “~ — . _ f — = oud of “ es — 
4 — —_ o anal a - i — ww - “ ‘ _— on 
> — ea — f ree a - + a es nd od sonal ‘ and ——_ 4g A 
a 4 ol tl «Be meme —_ ’ “~ » -_ 
vee Se i en ee ad : _ aes = ; pat J “ wees — ° - om f ‘ pt en) ae a 
- ~pame - — . - = we — — ee ee: ee a ~— al 
orf jf w- nell p< — ~ oo — oe = 7 — ne ~ ° —_— cme 
— . ” — = q -~ = te! ~e — — =, — . > 
= ~ _ , ms - a 
. ee ees ” { ee ow — j , on — — f a" f ~— — ow rom _ — 
a owe od = — ~ 4 LJ é — sere > ad 
tonne = ~ - “i — —_ ~~ - “ - ao ~ ~w - 
wm > ow rn _s = ond — : ~~ > ~ . ~ — a j pug ~—< 
eee a“ ” ~ - = Sone ponuees J r — ina, ow —_ 
wees - 2 on o—~ ne 2 — a heed —_ ~ — * - 
i a , pm ~— os _ ue ~ sa _ “e. 2 4 — mn =e o. 7 ~~ > 
» - e ’ ~~ rey - ~ ‘. 4 ~ aud poe ee oo _ ool = ‘ 
pee — j - " “ . —~ mes ~ ret 
wa st et j — 2 j 4 j ‘ — ; C4 - : ow oe . : 2 oo ase 7 
— gaze j ones . . ce pte Me f . — a iM : ns he as p—_ ow > ob om "o — ™ , ‘ — 
ad ~~ a — , — ” z zo —_ — ~— =f A ae pi — tte nos ~ ov 
rt. ~ j —- . - pe on- _ ~ / _ - - { ~—4 —_ © ne ‘ . aneet -_ a 
~~ 4 ~~ — - -- ow -J — f s 
—~ sf - - ° ~ a . 4 — * ~ J + ——~ see 7 woe 
_ a) 4 “nnd -” o pune = ~~ eed A - vr — ~ poe > = pene = 
a —a « aad - 2 J. a = f a ow oa . = . ‘ a 3 = dons — on — s eo —v) ~ — ; oo aa 
—" ~~ ‘a — a “a 4 j “ . oma ad hs nt: ~~ >t ow = oa ~ ail “> 
“ os “ a - 43 a ave a ~ - ~ 
= -.. — —_ = “ . - - oa ’ mat a ~ —_ aan FS oo 
aad ~- + j — - = _ aw F; ~ od . dw 
ced Gueeg “ . “ ‘= , o- od r — - _ _ ~ “ a 
a pond ne st in { . rw “ pod » de ons " - “ 
4 ann é = a -) at ~s ; - ~ ee > - od —" one " —_ io ind one one ros = ~_ eee! 
Fo oe) . “ -~ ’ —" ~ | JS a j woe é ~ “ —s 
” = ~- aa ~ = ~~ ~~ am. aa da _ ~~ —— ‘he. 
wes od . ad _ 7 ~ a i / o = ‘ — ~ = ee 
~~ aw f ~ od - ” — a . > . , 7 al i ~ _ — 
~ - = o ” > nes ~ > 2 . { “1 
7 —_ a a ~~ - ° » 4 ~ — - _ 
pam - - ~ i~ - ee ’ on — i - ms 
> “ ~ ae paw cama a0 
~ e _ wm is ~ ‘ Sf ~ = ow A “ _— A ~ 
= at os a r pang . = — ome ~~ fn out oo 
= oa oxen . - e f —_ A — - ’ we - . - ue 
| ed oe = - — ee « oon - ; >) & : a. | ee) = <n ¢ 4 ‘ aq 7 — -_ 
Coed _ J aml oa ae — = “" - aes ~~ > - ow - = ~~ oun ae 
~~ i -_ a wee ° _ = ~ ~~ — oo ~~ ‘aie " a 
<— Guay an. — «=~ -_ © cts ’ od oa om a -_ — ” a on 
wy . ono - = wees on - - 
=— ~ \ a - Y ow 
a ast a } ' f pete on m cal — ; ‘ I~ _~ 
en ~~ aa wor oo f a ’ ’ . 


wacetains: D 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 10] 


to satisfy the most —— observer when motives for the sup- 
pression are so plentiful. 

It was known to you that these affidavits would accomplish the 
ends for which they were designed, and it was equally cae to you 
that if they reached their destination in time you could neither serve 
Beck nor yourselves in the effort to sell me and Leitensdorfer for a 
stipulated price. 

Yet you have the boldness to write me that you took an of ficial 

view of the matter, and only forwarded the appli ation n of the 
265 probate judge as an official act. But all lwindles in 


Insignifie: ee beside your Craig s specul it 
(S’o'd) JOHN HULLUM. 


EXHIBIT “C.” R. H.B.. Examiner. 


THE ‘TERRITORY OF COLORADO, |_ 
Las Animas County. ( 
To W. és Lesig, surveyor general of the Territory of Cotorado 
Sir: [have the honor, in oe ee with your circular of May 
the 3d, 1869, to forward you, to be filed in your office, a description 
of the following tracts of weg tuated in the county of Las Animas 
and ‘Territory of Colorado, ind within the boundaries of the Las 
Animas grant made to Cornelio Vigil and Ceran St. Vrain—that is 
to say, one tract of land known as the Leitensdorfer raneh, on whieh 
I now live, situated about seven miles, more or less, below the town 
f ‘Prinidad, on the Rio de Las Animas, embrac ing the lands on both 
sides of said river - also a lot, tract, or parcel of land situated 
264 in the town of ‘frinidad and county of Las Animas, fronting 
on Main street a distance of SO feet, more or less, and thence 
running back from said Main street a distance of three hundred feet, 
more or less, being the same on which the hotel occupied by P. B 
Sherman and owned by me Is situated. 
This 17th July, 1869. 
Respectfully, 
(S’o'd.) S. M. BAIRD. 
Kudorsed : July l7th, 1869. The elaimant, S. M. Baird, is enti- 
tled to a deed to the within-deseribeu tract of land by virtue of al 
promise of title prior to the 25th of February last. (S’g’d) 
Vrain, by his attorney-in-fact, W. Craig. 


Copy. 
ExHipitr “DD.” R. H. B., Examiner. 


This deed, made this twelfth day of March, in the year of our Lord 
one thousand eight —— d and seventy-four, between Philip 

260 Golding, of the county O Arapahoe and State of Colorado, 
of the first part, and Davi d H. Moffatt, Jr., trus | 
COUNTY of Arapahoe and State of OHRID, OF ENE Seam I 
nesseth : That said party of the first part, for and In codaliendten of 
the sun: of twenty- five thousand dollars to hesnil party of the first 


ee of the 


part, wit- 
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LU WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


IXHIBIT “ KE.” KR. H. B., Examiner. 
od th day a es meinip in the year of our 
Lord one thousand « ioht adiiel and seve Ly- waa seers Philip 

if the county of Arapahoe and State uk ‘olorado, the first 


— i % ‘ ; 


and David H. Moffatt, Jr.. trustee, of the cou nhy of Ar ie and 
} 
I 


i ( of Colorado of the second part, witnesset ti: iy lat the said party 
f the first part, for and in consideration of the sum of ten thousand 
($10,000) dollars to the said party of. the first part in hand paid by 
the s 1d party QO] thre second Pat, the receipt t whe reof is hereby Con- 
fessed and acknowledged. hath granted. bargained, sold, and 
conveyed, and by these presents doth grant bargain, sell, con 
Cy and eonnrm, unto the sald party of the second part, his 
: lassigns trust, forever, all the following-deseribed lot O} 
ls of lands situ ite, ly nie, and being’ Nn the County ’ of Pueblo 

| Om OT % } 
i i) CU Us Una i rmourth or aik thr following-deseri bs 
ands. viz: All of se ne (1), two (2), eleven (11), twelve (12), 
irteen (13), fourteen (14), twenty-three (28), twenty-four (24) 
twenty-five (25), twenty-six (26), twenty-seven (27) ), twenty-el loht (25), 


fe) 
j 


3 6 . : sve? ty ‘> \ ° . . = Sp ely “" . e\ 
Lhirty-three >). thirtv-four (94). thirtv-five (85), and thirtv-s1x (eo), 


n tow 24) south of range sixty-four (64) west, 
, Ing in all 10,2 icres, according to the Government survey, 
vith all and singular the hereditaments an d appurtenances 

to ohging or In any wise appertaining, and the Denies 

ns, remainder and remainders, rents, issues and profits 

id all the estate riatit title, interest, claim, and demand 
vhatsoever of the said party of the first part, either in law o1 

272 ~=equity, of, in, and to the abov-ebargained premises, with th 
hereditaments and appurtenances; to have and to hold the 

aid premises above bargained and —- with the appurte- 


nances, unto the said Party of the seeond part his hel irs, and aSSIENS, 
| aul ) Golding, party of the first 
part, for himself & his heirs, executors, and administrators, doth 
covenant, grant, bargain, and agree to and with the said party of 
the second part, his heirs and assigns, that at the time of the en- 


aling and delivery of these presents he is well seized of the premises 


hava sanweadved. nee ail hari \d indefeasible 
avove conveyed, as OF Food, sure, pel fect, absolute, and 1dekreasibie 

re oe, am £ : } a - 7) 
estate ol inheritance, 1n law 1n fee-sin a, ets aha hath exelere rioht. cee 


power, and lawful authority to grant, bargain, sell, and convey the 
same, in manner and form aforesaid, and that the same are free and 
clear from all former and other oTrants, bargains, sales, liens, laxes, 
assessments, and incumbrances of whatever kind or nature soever, 
wes the above-bargained premises in quiet and peaceable 
273 possession of the said party of the second part, his heirs and 
: cainst all and every person or persons lawfully 
claiming or to claim the whole or any part thereof the said party 
of the first part shall and will warrant and forever defend. 
In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year above written. 


(Signed) PHILIP GOLDING. [sEAt.] 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. LOU 


Endorsed: 79. Cireuit court U. S. Thomas Leitensdorfer 


William Craig. Affidavit of John Hallum for plaintiff as to miss- 


a = 
ing deed. Filed Jan. 27, 1879. (S’g’d) Edward I*. Bishop, clerk 


wm 4 4 
] : eae Oe : Pe 2) i: Pee A Pe ee : 

And afterwards and on, to wit, the 30th d iy of January, A. D 

wi . > - . n ' } : +> 4 - ' Pe .? . i i : ’ 

1879, came again the said complainant, by his solicitor, and filed in 


said court and in said cause a certain stipulation consenting to open- 
Ing GeposIitions. 

° - 1 +4 la : _— ; Tay ? k i ») ] {. : . . : 1] TC 

ZOO And the sald Stipulation Is In words and ngeures as foliows. 


t 4 x17} 
to wit 


i Y * % . . . . 
Stipulation asto Upening Depositions 


In the Circuit Court of the United States for the District of Colorado 


ene 
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od 
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. [ ‘ } 
his counsel, John Hallum, agree s and stipt hat any and all 
eT eee ene re hoahalf af : — ; 
Gaeposivtions taken adhad Ol, Tlie 1h Delall O} iy) Ib Iliad y Wwe Opell 
and published by the clerk of said court at any time on application 
of defendant Craig or his counsel. 
Jan. llth, 1879 
(S’o’d) OHN HALLUM 
Sol. for ¢ pl’t 
fndorsed 4 2. ‘Thomas Leite nsdort rvs Wm Craig. Stipula- 
tion by compl't that depositions may be opened & published. Filed 
Jan. 30, 1879. (S’o’d) Edward F. Bishop, clerk 
ZOO Lond afterwards and on the sam: day, to wit, the 30th day 
of January, A. D. 1879, there was opened, published, and 


a | . . 
flag an es ] 


” . . “.4 7 . > 
ld court and in Sald Cause the Gepositlon oO] Is ac N. bus- 


} 
iii A j “cl i il ; I i A 4 
, i he > | . ; 7 1 1 ° . . ' 
ter, on behall Oj ecomplammant: and the Salad deposltlon 1s 10 words 
I 
and neures as Ioliows, to wilt 


. . . v > s . r> ] y/ { . } . J 
Deposition O} Tsaae NN. Bustej een Hhehatt (ji ( OHipPtLatnraiil 
! | 


THOMAS LEITENSDORFER, Complainant 
against 


Wit_iAM Craic, Defendant 
Notice 


Hon. G. G. Symes, attorney of record for William Craig, who is 
absent from Arapahoe county, Colorado, take notice, that IL will ap- 
yy attorney, in the United States circuit court on the 19th day 
of December, IS7S, in Denver, district of Colorado, a} d niove Hon 
Moses Hallett, judge of said court, to appoint c specia | I 

or examiner to take depositions in the county of Las Animas, 
2571 Colorado, LO be read as evidence in favor of complainant in 


the above-entitled cause, and to be taken on Interros 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 
Answer. Col. St. Vrain, Mr. T. Mignault, Capt. Craig, and myself 
' were present. The conversation took place at the office of 


G1 Col. St. Vrain’s store, at Moro, New ig ‘xico. I was ealled in 
| ionault, the clerk of © Vrain. 

' = : a os es ae, a 
Question 7th. If you know anything pte William Craig’s knowl- 


dge as to the ownership or interest of Eugene and ‘Thomas Leitens- 
dorfer in said Las Animas land grant before Craig was agent of St. 
Vrain tell all about it and how you know it 

Answer. I heard Col. St. Vrain say, in the con tinier 


Pa 
that there was six interests in the grant; that Eugene Leitensdorfer, 


- Be ht, Manuel Armigo, himself, ; nd tWoO iis had each ah 
st of one-sixth; the name of Vigil was mentioned as being one 
the owners. but I do not now remember the first name, only ene 
oe Vrall - re that he controlled LWO interest-, his OWT] and I f hin 


\\ \ Io's, Dut AM Not nNositive as to that part ot it. 
| | you may know coneerning William 
ormation touching Hugens Leitensdorter or ‘Thomas 
Lietensdorfer, ow) r having an interest in the Vieil and 
L292 e) \ rain grant, KNOW! 5 | us \nimas grant, bef I" 
pecame avern| ft St. Vral , Or before William Craie’ became 
: 


2 
interested in said grant, and tell how you know it: tell all about it. 
Answer. As I stated before, that I heard Ceran St. Vrain in his 
t Moro, New Mexico, tell Wm. Craig that aie Leitensdor- 
la sixth interest in said Las Animas grant, and that 1t was 
wave to fim ana Charles Bent as a remuneration for services ren- 
juiring the grant | 
| 
C'ross-int. Ist. What has been your residence and business during 
the past two years? State particularly. 
Answer. I have resided in Trinidad, in Las Animas county and 
State of Colorado, and have been engaged In milling, except the 
last three months; | lave bee! 1 occupying the position of justice of the 


Lross-int nd. state particularly the t ime and place of anv con- 


versation that you have mentioned as having with the defendant 
Craig, or of any conversation that you heard between 
‘illiam Craig and Ceran St. Vrain | 
Answer. I cannot state the time positively ; 1t was between 
that the conversation 
took place that [ mentioned in my direct examination ; that was the 
only conversation I remember of hearing between the parties men- 
tioned Ol this subject. 


*e) ig ae : nian Ie | — ae ] 
1S62 and 1S65: somewhere between ti 


ose years 


tate 1f any one was present at these econversation- 


ane As I said before, T. Mignault, or Minnuo, as his name 
was pronounced. 

: | ' » ’ ; " 

Cross-int. 4th. State the name of each party, and who they were. 


Answer. Ceran St. Vrain, William Craig, T. Mignault, and my- 


Cross-1nt. 5th. State, if you know, when Craig first became the agent 
of Ceran St. Vrain for the Las Animas grant. 
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‘ } . 7 
1orado. 


United States Cireuit Court, District of ( 


THOMAS LEITENSDORFER, Complainant, 


US 


WILLIAM CraicG. Defendant 


oO4 Hon. G. G. Symes, attorney of record for William Craig. de- 
Pa . 2 lay , ‘ " ' 
fendant, who is absent from A rapahor coulty, Colorado: 

lake notice, that on the Sth day of February, 1879, I will procee 


' 
} ’ ° ° an | S } } . fh . 7} 
LO take qaepositions and nie cCoples Or recoraedad evidence bvetore id- 


% >” | ° . 7 Pay j 4 4 
ward bt, Bishop, lisq., examiner or commissioner of the Uy (di otates 
circuit court for the district of Colorado, at the office of th lerk oO 


the United States circuit court for said district, in the city of Denver 
and will continue from day to day until completed; said d itions 
-and evidence are to be read Ol) the part of complain: nt an the DO 
entitled suit,in the court aforesaid, when and where you can attend. 
Keb’yv 3rd, 1879. 
(S’o"d) THOMAS LEITENSDORFER. 
By KING, HALLUM & CO., Atty’ 
UNITED STATES OF AMERICA, | | 
District of Colorado, Bag 
DENVER, Coxo., Feb’y 3rd, 1879. 
[ hereby certify that I have personally served the within writ by 
delivering a true copy to the within-named G. G. Symes, at Denve 
| i ; 


es . : } 4 ‘e ‘ ae | Ph ae o> 1 = ia ah a dill 
county of A rapahoe, State of | olorado, this 3rd day of February, A. 


D. 1879. 
(S’o') P, PF. Wil OA. 
305 Marshal’s fees: Services, $1.00. 
Paid by John Q. A. King. 
Endorsed: 79. Cireuit court U.S. Thos. Leitensdorfer vs. Wm. 
Craig Notice | ‘eb’ 
79, before E. F. Bishop, master. Filed Feb. 5, 


o- 


}? | ee 
y compl't to defendant to take depositions, Feb 
: | 
i 


} > } 4 Ps : = - 
ward | Bishop elerk. King — Hallum, att’ys. 

. eo = it i" be . ¥ ‘ , Y ’ .. } ’ ry] i » + oy 

Kndorsed : a. Cireuit eourt U. S.. dist. of Colo. hos. Leitens- 


dorfer vs. William Craig. Master’s report Bishop. maste Kiled 
26, 1879. (S’g’d) Edward fF. Bishop, clerk 


And the said paper writing marked A is in words and figures as 


follows. LO wit ; 


‘>; . 4 . ° ; ; ’ , 2 © 
OUD lranseript O} Judqme nt ws, (,oO1d79) f. 


STATE OF COLORADO, — | 


( ounty of A rapahoe oe 
>] a os ae , de. ie J Pee: ee . Pee eee 
Pleas in the probate court of A rapalhoe county, Volorado territory, 


begun and held at the: probate court-room, in Denver, in sat 
' P > 2 ad » | ° , > j } Ig y 
county, on the first Monday (it belnge the first Gay) ot June, A, |) 
a 


1S/A4. 


Preseiit: Honorable William C. Kingsley, judge of said Court, 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


| 7 } | 7 4. z . 

UI Si it hundred and seventy-three, at Chicago, to 
tne count of Arapahoe and ‘Territory of olorado, by their 
adhrm name ot Chapin WwW Wore, Made thelr certain bill Ol e@x- 


a n Writing pearline® aate bne dav and vear aroresala, ana 


directed sald DIil ol] exchange to the defendant, 


| Col.,and thereby then and the re requested the defendant, 
nine iaVs aiter thre date thereof. to pay to the order of the plain- 
six hundred and thirty-six dollars for value received, and charge 
hea int of the plaintiffs, which said bill of exchange the de- 
ndant, by the name of Phil. Golding, afterwards, to wit, on the 


\; nd yea! last aforesaid, upon thi sight thereof, accepted, and then 

cit live i’ a thie sA1d bill ot Cx i hange SO accepted by him re he’ 
| there undertook 
d faithfully promised the plaintiffs to pay them the said 


Of moneviln the said pill of exchange specified according 
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" 4 , . , 
tO tne derenaant at Denver, Colorado, and thereby 


thi f to the order of the pl ffs four hundred — sixtv- 
dollars for value received and charge to the account 

| a) ntiffs, which said last-mentioned bill of ex hang the de- 

lant, by thr name of Phil Cy idine ait rwards LO wit. on the day 
and vear last aforesaid, at, tio wit, the county of At ipahor 

Lo iforesaid, upon sight thereof accepted, and then and there de- 
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OK and faithtiully promised the plaintiifs to pay them the said sum 
. °. 4 . “ep *7} > , . . 2 a SN : 
money in said last-mentioned bill of exchange specified according 
:> > «) ] 44 . i " 4 . + , » : ' ’ 
tenor and etrect thereol when the Saliie should be ome due 
: =F eee a ry ‘ 
i pay ie, Which period elapsed ione before the comMmencemenht 
! A . ‘ 
- + + 
‘ NULL. 
4 ] ] a j . . 
eat whereas aiso th ‘ Lliis heretotore, to Wit, on the thir- 
‘ ’ 7 ' fa) | 
day of December, in the vear of our Lord one thousand 
= ae i j 1} tel ] os : 
( hundred and seventy-three, at Chicago, to wit, at the county 
‘ <> = SS oy . ee — 1. " Se eee : . <3 + 7 4 ? 
Arapahoe atoresald, bY thelr sald firm name of Chapin WwW Gore, 
: ° a 
' + | om arnt — + | mer {* ee _ “ eee : . ] 
made thelr certalh other ODlil OF exchange, 1n writing, bearing aiaite 
{ \ ’ ] } . om : 
a iaAVv a Vear las woresal i to ind there directed sald 
7 4 & } i } 4 . : : 
Last ntwoned bill of eCXxecnano ae jerendant, at | enver, Colo 


} ’ ; 3 ae * Os ' >» } i] y .? ‘4 4 i } ;* mee 4 . 
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ifter t the f the plain- 

ts four hundred and sixty-seven & . dollars, for value received, 
harge to the account of the plaintiffs, which said last-mentioned 

| f exchange the defendant, by the name of Phil. Golding, 
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S14. afterwards, to wit, on the day and vear last aforesaid at, to 
wit, the county of- Arapahoe aforesaid, upon sight thereof ae- 
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cepted, and then and there delivered bne said tast-mentioned bill of 
4 . fal . , , . . > 

exchange, so accepted by him as aforesaid, to the plaint iffs, and 
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nega 
/ He) Alt MS 
18 ( 1 ) } Tri? ni ied } rhavea i 19) ban, 
ie Opies OL 1HStruments sue ion 10 ap VO UCCidadlativVOtil 
J jes 7 pws) 
SOHo5b CHicaao, Octo. 2oth, 1873 
Nan t \ a t{ , lata wa t t } alee 1} ly hain ‘ed 
A 11% Gays ite] (Tate pcr} ut? Lilt ee c Ci ; >t wt \ punaret 
} ,* | ] > Pec | ial a eee ] ] } + ; 7 
and LOIPLY-SIN dollars, value recelved, and charge to the account ol] 
ANT A WD. ‘a ‘ : 2 Pv 
CHAPIN & GORE 
r } ] ‘ 
lo Philip Golding, Esq’r., Denver, Col 
s 
[ fot : = = _ bait ] ryt. S71 ee & * 
Written across the-faee: Accepted. Pall. Golding. 
+ ] q — 
Mth) 4 58, ( He 1 (50) Dee f/) LS/io 
nree months alter Gate pay to the raer O urseives Our NnuUuNn- 
= Se tae , , > 0 Pe . em : “an ] ee ates at j i] 
dred Sixty-seven «a min GOouUars, Vaive recelved, and Charge to the 


account ol 


rex ; a ‘ ’ ‘ ] 
fo Philip Golding, Denver. Colorado. 
! 


S467.00. CHICAGO, Dee. loth, 1575. 
four months after date pay to the order of ourselves four hundred 
sixty-seven & °°. dollars, value received, and charge to the ac- 
eecount ol! 
CHAPIN & GORE 
Lo Philip Golding, [ JYenver, Colorado. 
| Written across the face:| Phil. Golding 
316 Endorsed: Arapahoe county probate court. Gardner S. 
Chapin e¢ al. vs. Phillip Golding. Narr. Filed May 22d. 
1874. Wm. C. Kingsley, probate judge. 


And afterwards on, to wit, the 8th day of June, A. D. S74, the 
sale being one of the regular days of the June term of said court 
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1"risget ‘ | t Ty nt > 
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th clll ¢ ndorsement thereon In What manner you shall have 


executed the same, in ninety days from the date hereof. 
Witness W. D. Anthony, county clerk of 
clerk of probate court of said county, and the seal t 
In said county, this 13th day of November, A. D. 1874 
[SEAL. ] WEBSTER D. ANTHONY. Clerk. 


32] Ree’'d Jan’y 25th, 1875, at 2.45 p. m. 


Demand made Jan’y 25, 1875, at 3.50 p. m. 
The sum of eighty dollars has been paid on 
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‘TERRITORY OF COLORADO, | 


County of Arapahoe, } 
DENVER, Feb’y 11, 1875. 
The within execution is hereby returned non-satisfied ; no prop- 
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his execution 1s returned by order of Messrs. Horner & Harman. 
The sig tie tas on was in the hands of J. B. Sears, the mort- 
gage- of said saloon, at the time of issuing this writ, July — » 1810. 
a J. COOK. Leriff, 
By R. SOP RIS ‘Depast 


324 Kndorsed: June .term, A. D. 1874. Execution. Fi. fa. 
and fee bill. Probate court. No. 1478. Gardner S. Chapin 
et al. VS. Philip Golding 


oe ° ? 
oe ELE RA LE TREE! SE esata ia nee $1,617 20 


a a ne a al aca a a ae 16 50 

Amount OP I ee RE ate . $1.633 70 
The sheriff will collect interest from June 27th, 1874. Amos Steck 
probate Judge, Filed this f day of Jan’y, A. D. 1876 Amos Steck, 
probate mit 1dge 


STATE OF COLORADO,  } 
- 7 , 
( ounty OT Arapahoe, 


[,O. A. Hatten, clerk of the county court of said county, do hereby 
certify th 2 above and foregoing to he a true, correct. and complete 
transcript and copy of the prevei \ . 
summons, narr., answer, and all proceedings had and entered of 


pe tor Summons, security for costs, 


record in said probate (now county) court, in a certain cause then 
lately pending therein, wherein Ga irdner S. Chapin et al. were plain- 
tiffs and Philip Golding was defendant; also the two executions 
issued and returned in said cause as the same appears from the files 
oft snd Cause an G the records of sald eceourt now in my said othee. 

Witness my hand and the seal of said court at Denver. in 
29 sald Coun this 21st day 8)! Novem be i A. D. IS7S 


[Seal County C’ 
O. A. HATTEN, Clerk. 


STATE OF COLORADO, 
County of Arapahoe, } 


CQ 
ede) 


[, Amos eee v, do hereby 
certify [that] O. A. Hatten, whose name is subscribed to the forego- 
ssi aan eterna ten ey Ses: was at the time of signing 
and sealing the same, the clerk of the county court of Arapa 
county aforesaid and keeper of the records and seal thereof, and that 
his said attestations is in due form of law and by the orow 
Given under my hand tiis 21st day of November, A. D. 1878. 
(S’o’d) AMOS STECK. 
| County Judge. 


Endorsed: 79. A. kk. F. B., master. Thomas Leitensdorfer vs. 
Wilham Craig. ‘Transcript from Arapahoe probate court. Filed 


Jan 8, 1879. (S’g’d) Edward 'T. Bishop, clerk. 
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he. the said defendant. heretofore, to wit, on 


LQ iy i Als where S Lif SAI ¢ bidal 
ft} day i Kebrual th vear of our Lord OHie thou- 
id eight hundred and seventy-four, at Denver, to wit, at the count: 
foresaid, was indebted te the said plaintiffs in the sum of two thou- 
| rs. lawful money of the United States, for the work and 
OO] Cale and dilige} ( | thre sald plaintiffs, by the sald 
laintiffis before that time do performed, and bestowed In 
nd about the business of thi id defendant. and tor thi 
d det naan nd at his spe | Instances and request | and also in 
he further sum of two thousand dollars, of like lawful money, for 
ivers goods, wares, and merchandise by the said plaintiffs before 
me sold and delivered to the said defendant, and at his special 
| | request; and also in the the further sum of two thou 
f like lawful money, for money by said plaintiffs b 
I) e lent and advanced to and paid, laid out, and ex- 
I nded ior the said defendant, ; nd al his li ike special iInstanes and 
request it) also y thi hurthner sum of LWO thousand cient ot 
like lawful money, for her money by the said defendant befor 
that time ha ial d received nd for the use ol f the sa 1d = al intiffs 
and also in the further sum of two thousand dollars, of like lawful 
money, forso much money before that time, a1 id then lue and payable 
fi the said defendant to the said plaintiffs for interest upon 
i] the forbearance and use of divers ie ene Suns of money 
before that ne d and owing from said defendant to the 
: said laiesiie foreborne to the said defend- 
ne spaces of time before then Tiseet anal at the 
stance and request of the said defendant: and also 
A . a > > 
at the said defendant accounted with the said plaintiffs of and 
neerning divers other sums of money from the said aden! to 
he said plaintiffs before that time due and owing, and then in 
i e " 
irrears and unpaid, and upon such accounting the said defendant 
was then and there found to be in arrears and indebted to the said 
laintifis in the further sum of two thousand dollars, of like lawful 
noney: and, being so indebted, the said defendant, in consideration 
he reol a terwards tO Wit, on the day and (breach) year aforesaid, 
t to wit. the county aforesaid, undertook and then and ee aa 
oe e ~ . ° > | 
fully promised the said plaintiffs to pay them the said seve ral 
4 sums of money in this count mentioned when ‘ah the wal 
defendant, should be thereunto afterwards requested 
namnele orele the said defendant, not regarding his said several 
promises and undertakings, has not as yet paid the said several sums 
her of them, or any part thereof, to the said 


of money, or any or eit 
tiffs (although often requested so to do), but the said defendant 
same has hitherto —— neglected and refused, and 
and refuse, to the damage of the said plaintiffs of 
and therefore ea bring their suit, &e 
PATTERSON & THOMAS, 
Attorneys for Plaintiffs 
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; aT f , , are Pe J ° 
{ OLY ay [neh MPieri and Account Ned 1) Said Declaration 


$1,000.00. DENVER, CoLORADO, Dee. 3rd, 1872. 


Sixty days after date | promise LO pay to Smith & Dall, o1 order, 
the sum of one thousand dollars, for value received, negotiable and 
paya le, without defaleation or dise lt. at tn Kirst National 
dv0 Bank of Denver, C. T., with interest at the rate of eighteen 
(1S) per cent. per ahbwaum from date until paid. 
PHIL. GOLDING. 
DD} NVER COLORADO [ h TAL 1874 
Mr. Phil Golding to Smith & Dal 
IS72, Aue. 5th. To telegram —__ ; oe meee S16 65 
Sept. 19th 14 feet cornice, 1.00 14 OO 
making ne asaeck Z UO 
24 | doz. chairs — ite wile 12 OO 
| beer tabli ames 5 OO 
Vov. 12th. To 3 sideboards - _.- 1,000 UU 
2 lion-head chairs iZo 
freioht LS Smee ee SS 
boxing ia ake cinta sah cab ti re i 
2070 OO 
Oe : E syne 207 OO 
ee Zatt: OO 
lo setting up sideboards _- a : 50 
1874 Lt th Putting » O1ass sin sideboards ous HO 
S92 496 65 
CR 
ee WR ie » OO 
Pe mdse. ret’d Se a 17 UU 
| CREE it ee aan 2 OOO OO 
rs Es Ra Oe ee RE OT 30 65 
2.352 65 
RE SE ay Ee ER eR IT = S74 O00 
336 Kkndorsed: Austin W.Smith vs. Phil Golding. Narr. Filed 
Keb’y 20th 1874. W.C. Kingsley, probate judg 


And afterwards on, to wit, the Sth day of March, A. D. 1874, the 


same being one ot the regular days of the Mareh term of said court, 
in said year, the following proceedings were had in the above-entti- 


tled eause and entered of record in said court. to wit 


ct t Ne) ' 
F i ssi mopsit. 


Austin W. SMITH et al. vs. PHILIP GOLDING. 
Now on this aay Came the said plaintiffs, by Messrs. Patterson WY 
Thomas, their attorneys, and the said defendant, by Messrs. Sayre & 
17—48 . 
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ie WiLI | ChAlt Vs HO LEITENSDORIER 
] } ] ws : i] onnnt rn 
' Lna ' 1) Nimse:l UPOr til Country, ae 
f 
1 7. I ‘ 
\ PA‘ aD RESON 
INT 4 t & 
(CS. THOMAS 
Pi HWS Aff iS 
| | ra 
Ln piaintiil he defendant by him above 
plead ntiffs, by reason of any- 
t 
> } 5 A 
hat ] barred from having his 
, ] iA 2» + 
| cl t they did not warrant 
. oe 
L sideb mer and form as 1n sald 
plea all iv that the said sideboards 
| \ wiley ry 1a] YY}* ) ?* }} ] 
2 I ’ {) i\ iict iii in \ eraseeen A < eae 
i] } — 
| | ! ( 1 | seHsOned mAateriAaLAnAa 
’ . r : x . a. 
W O}] eject. eX ¢ tas SUuecn hi pe riecl workmanship 
} | lian , Oy red by th »ePXeYy- 
(} ¢ Stiv qdiseoveree Vv Tile ' 
| ; >) clay t T| Bane ray Sid] 
i j tct il { { i( CIiLiit i clita 
} . 7 } o \ i aA 
\ { nquired of DY the Country. 
ar yA TIPPED GAN 
Y. M. PATTERSON, 
C. Ss. THOMAS. 
bP ee > ae, ie 
PUT ffs Att Us. 
i> q J a eR - 7 ’ 
‘Wp Wording IML «Pre 
| 4 ' ) 
i 4 W. C. Kingsley. P. J 
. . (;) | ’ . t : a a . 
Nn. to wit. the 4th dav of] ebruaryv, A. 1). 
: F 7 1 . : | . 
Cr pro lings were had in the above- 
f i} id court, to wit 
[ s 
¥F, \ myTy f } >». ‘ ~Y . . 
Austin W. Sutra et al. vs. PHttie GOLDING. 
» 7 Sn ie it shia \ > Io 4 > ‘ id 
Nf ( LOIS Gav @a { Wnts, OY Messrs Patterson an 
homas, their attornevs, and the said defendant. by KE. L.. Smith, s5C)., 
2 ’ i 7 ] , } pe ee 
] ttorney, also comes,and thereupon came on to be heard the trial! 
I eee eer ) ] pre: £1 Pee Pee aes eS 
| SS] — iié i { i { 1) ‘ j wy ot @ | { = } | | platy and defen Ah 
( } OF SAIG Parle expressly WalvIng a  yury), and thereupon Came 
; . S . . } . , ' 7 } " 
evidence, at the CONCLUSION OF WHICH and the arocuments of coun: 
} } ‘ } } . ~ . . } 
| the ecoul ] vised In the premises, doth find the 
’ ; 
} : { | 7 ] } : ; & ° 5 1, ntiff 
SuUCS Crelil 1d GOtn assess the said plaintilts 
A 
; } = es , £ ’ ] ; 
Gamaces L | L191) lourteen hundred and fourteen dollars. 
he bh } ; } } ] a] i } id ae 
i herelo SC 3 Per VY the court that the sat ylain- 
| I 
{} ] ] ; im * ? } 11 
His do have a recovel nad vom the said defendant the 
i , } , > y ye , 1] 7] | | ] YY ] — 
said sum of fourteen hundred and fourteen dollars assessed as thelr 
7 } . , r , ; ee - ; a ‘4 ° e 
damages, and wuiso t r costs by them 1n and about this said suit in 
4 ] } | ' ] 4 ] 4 ’ ] ] , ] ie. } y y . : 
iTS i >¢ ar i] tld i i | j : Ybpelaead, aeene bh bhey have execution 
Lonereror 
|ERRITORY OF COLORADO, | 
y yey 
ly rNnagpn os ( PUNTY. ' 


‘ae , rim Z Po a f cy i } 7 ; sn » ' . 
he people of thi Perritory of Colorado to the sherifi ol Arapahoe 


We command you that of the lands and tenements, goods and 
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chattels, and chattels real of Phillip Golding, defendant, in your 
county, you cause to be made the sum of fourteen hundred and 


C i 7 Re =. 4) ; 
fourteen dollars and — cents, which Austin W. Smith and. Louis 
] ' ve ; Se , ] : Pe he ae . ? 
Dall, copartners, as Smith & Dall, plaintiffs, lately in the: probate 
Arapahoe county, at a term thereof begun and held 


] 


Denver, 1n said county 


a) 


eourt of sale 


. 7 
346 recovered against the said defendant, and which bv the said 
a 1 nlaintiffe for their d waht 

court Was at juacgeea Lo the said pial ifts for the Gahages Dy 


‘ al) il 
— Ss are ¥ ] } | om Pe { l 
cents, Which were adjudged to the sald plalntiiis tor their costs and 
Die gers ee thwsk 9 ae ] = Soa ier } _ —— ; 1 
Charges 1D that Dbehalt expended, 1ncluded in the annexed fee bill. 
< i 
I ° rt ot } + : Py aaa ah ee ? | » y? ' f° ] 
Whereor the said detendant Is CONVICL, aS appt irs tO US OT record. 
' ! : } ] i a | - 7 ee ‘ay 
AMWd have you these moneys ready to render to fiC sald pialntiinis 
. rf ‘ > { ; ‘ ‘ ee . j : ‘ : a riot 
for their damages and costs aforesaid, and mak« return of this 
ri | ] s a) ] ' 4 
Writ, W1ItTN an endorsement thereon in what manne! ll Sllall tiaVe 
F yf ] +} ) ») 1) 1 ry ] y° ie 2 ) 1 ft ) 4 t 
X ¢ ied the Same, 1k nlvnebtyY GaVvs Irom the q f IC TCO! 
Wait) {mM ~, >| Wa ‘> tly, } ie 7 } } } ] + | ‘) t | ~ 3 
ILfIEeSS , LriQS ber K, Pudi’? ()j i j Sehbets. CUU ii¢] if SCal t ICP TeO]. 
j } _ } ¥ } “ Om? 
‘ \ , + + * ' i ‘> . 
{ Den eC] 1} aldq COUTIEN Lieis loth GaV OF JULN \ |) LS76 
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NA y ] AT Brat 4h i ¥ _ be te 5 ] 2 
otf \\ hole INQ, 1359S. rerny NO: wan, hx. \O. —. reeord book — 
4h DpDtmr mX? i | : > AT ‘ ; ] ( 2 es 

i MeRRI LON Y UO] ( OLOR 1 DO, 4 PU parr? Utelituy 


In the Matter of Austin W.Siru e¢ al. versus PHILIP GOLDING 


? > 6) = | p CY 4 ‘> Cc) 
\pp. ol ALLY S, OV Sunn | 20) Milne Papers, Cacti 1Ve.. | SU >» oe 
A A 
| °, } = - {~~ 
int. suit on dock., 81.45: en ord., dUe. eaeh, 9.00 0 40 
ae : Se . i ; as ; a Hae Be: { ee . es 
swear- Jury, Zoc.: Swearlne witnesses, each Lloc., 40; swearing 


io all... eaen Zoe: Bes ent. Mir. ccc. aS Soe L 10 
> ben 


Judo’t, 25e.: assess. dam., 00e.: swearing ofheer, 10e.: 1ssuing 


2 g ' 
ex... $2: dock. same, 20e 7 Pet ee ee 
Ent. sheriff’s return on same, loe.: per fo.. 90: ent. satis. on 


TUR oor a hn pes, | 2 l 
Kee bill, 50e.: taking bond in att., $1.00 ‘panini scat is aiiiiaaas L 50 
ft a pee Fr gn Rg eA SU ee | Me 
PS BR aviv iti cridiinthilincsinn annua ana ae me . 5 00 
reer Di on i a ac 


\ } .. wl 'y ae _ : ve." 
[, Amos Steck, judge of the probate court of said county of Ara- 
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panoe, do hereby eertifv that the above 1s a true COpy from my fee 
book of plaintiff's COsts 
D4+5 Grl\ under my band and the seal of said court. 
SEAL. | | AMOS STECK, 
| Probate Judge. 
Received Julv 15, 1876, at 8.35 a. m. | 
| DAVID J. COOK, Sheriff, 
By JOHN WALKER, Deputy. 
STATE OF COLORADO, 
County of Arapahoe, ci 
[ have made diligent search and due inquiry, and there is no 
perty found in my county to satisfy this exeention. It 1s there- 
returned unsatisfied. 3 
(det. 15t] 1S76. 
D. J. COOK, Sheriff, 
By Kk. SOPRIS, Deputy. 
Endorsed: Januat \. D. 1875. Execution ft. fa. and fee 
bill. Probate : Au W. Smith ef al. vs. Philip Golding. 
Damage pee wee inden _$1,414 OO 
(‘osts hi : 60 95 
Amount ; al irr en rome ik 
TT riff wil | interest from February 4th, 1875. Amos 
ste bate jud: 
te riffs fees 
Miles travel 


1 


¥ 
tT} 
{ 


— 


ir execution. .--- 


ee ee 


Amos Steck, jud 


ee 


Odd. 


his 4th day of Jan’y, A. 23 


(yo 
me. 
4) STATE OF COLORADO, | 
> , Pp) 
} / ? cyt i 
{ ef j A LA J ag ft 
( UNntY Ol lrane LOE. 4 
e i 
: , } a } : : . Pe 7 
| O. A. Hatten. clerk of the countv court of said county, ado 
Ae ! ; a ome — wes ; 7 
Hnereyvv certliiv the wove and rorevoings to be a true, correct, and 
i > : ae > ] ’ ao , aa : > ‘ P 
ecomptete transceript ind eCopyv ol] the preccapr tor summons SUIMRDNLNS. 
i A ¢ 
} 1 i —— a ' eee . & . 
larr.. pleas, replication, and execution, and al] proceedings had 1)} 
| i j : > 7 
4] | i 2h Pe wt A : \7 i] f 7 es oS 
bile wove-entitied eaus Wierelhl Aus LT) \\ OmMith eb al. were pialn- 
er. 0) BS eee, : wie idle heard oe a ; 
bliss and Lbaoiilp Urordalis = “a> LUC Sal ecppears Trom the records of 
} 4?  } } . yes ie & &. 
Said court and the niles LId CauSe NOW 1Nn WV Salad ocee. 
‘ , an y is oo , } } . ’ ’ . . ae 
\\ itness MV Hand and the se dd court, al Denver, lik Sala 
} 1 ’ ’ " t * er 
county. this 22nd day of Nov., A. D. 1878 
Arapahoe County Court 
iM 4 IVT IN TN AT +7 7 
() A HLA l iON. Clerk 
STATE OF COLORADO, 
Clounty O} Arapahoe, : 
> ~ Ww k : } i +] :t ; ,ry eet {- . ] . s } } ] 
[. Amos} LecK, Juage OF tne COUNTY COUrt OT Salad COUNTY, GO hereby 
certify that OU. A. Hatten, whose nume SuUvsScCcrived to the foregone 
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certificate of attestation, now is, and was at the time of sign- 
SO0 Ing and sealing the Sahie, the clerk of the county court of 
Arapahoe county aforesaid and keeper of the records and 
{ ; i wg. ee EP mati tse ; —— a 3 : } | ; 
seal thereof. and that his attestation 1s in due form of law and » 
the proper othieer. 
lel rmy hand this ist dav o f Noven i ber. A. [). IS7S. 


Given un : 
(S’o’d) AMOS STECK, 


County Judae. 


Endorsed: B. E. ,. B., master. 79. Thomas Leitensdorfer vs. 
Wim. Craig. ‘Transcript from Arapahoe probate court. Filed Jan. 


8, 1879. (S’e’d) Edward F. Bishop, clerk. 


And the said paper writing marked C is in words and figures as 


follows. to w it: 


. - . . > > 7 . r ° * cf 
Letter Pro TN ( OVLILISSLOINET O} Land Othee Cs MD Boundaries OF Craig S 
Clam. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
35] WASHINGTON, D. C., December 31, 1878 
[, J. M. Armstrong, Acting Commissioner of the General 
Land Office, do hereby certify that the annexed copy from page 
one to seven, inclusive, is a true and literal exemplification from 
the records of the General Land Office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL | (S’o’d) J. M. ARMSTRONG, 


Acting Cieuciudinnes of General Land Office. 


Refer in reply to this initial—D. 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICER, 
WASHINGTON, D. C., October 3, 1878. 
Messrs. Shellabarger and Wilson, attorneys-at-law, Washington, D.C. 
GENTLEMEN: I am in receipt of your letter of the 27th ultimo 
propounding certain interrogatories relative to the bos and St 
Vrain or Las Animas grant in Colorado, and stating that the 
d02 information is desired for the purposes of meena: in the 
lederal courts in said State in a cause involving the validity 
of a patent to William Craig for certain portions of said grant. 
lor the sake of convenience in replying to your letter, each ques- 
tion will be here written in full, with the answer immedia tely fol- 
lowing: 
‘Ist. Has the United States by any official survey ever accurately 
determined and fixed the external limits of said Las Animas land 
grant, as finally established by the legislation of Congress and the 
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y e€1tne) hid, if so, can a eertified plat 
al Che SCTIDLIO Oo] | orant, as so surveved., be now obtained for 
‘ thre purpose of said evidence ?” 
B thre icl ot Cons OSs proved lune ? | LS6O0O (Stats iz. Palle 
fa Ws vrant was econtirmed, 1 LO xeeed el Ver) <qu ire league a 
each of the claimants, Cornelio Vigil and Ceran St. Vrain, being a 
rmation for quantity within larger exterior boundaries. The 
i ‘ 4, _ : ° 
2nd section of said act provided “ that in surveying the claims 
+5 of said Cornelio Vioil and Ceran St. Vrain the loeation shall 
lye made cls fo} iows, nani ly : the SuUPrVeYy shall first be made of 
all tracts occupied by actual settlers holding possession under titles 
or promises to settle which have heretofore been given by said Vigil 
d St. Vrain in the tracts claimed by them, and after deducting 
the area of all such tracts from the area embraced in twenty-two 
- r¢ les the rem nae ' shall ay located 1D LWO equal tracts, 
\ squa )) } y part of the tract claimed by the said 
Vi land St. Vrain se ry thi In: and it shall be the duty of 
the surveyor general of New Mexico immediately to proceed to 
make the sSurVveYVS and tis authorized and required by the 
terms of thi ection.’ Subsequently, the foregoing provision of 
law not having been complied with, on the 25th February, 1869, 
Congress passed an ich authorized and directed the extension 
{ he pHNubilie surve er o101 iS where a pre per locat lon wou ld 
place the said Vigil and St. Vrain claims, and after the sur- 
4 veys were completed the register and receiver at Pueblo, 
Colorado, in conformity with the provisions of said act, on 
tf Kebrua [S74. made awards to certain derivative 
: tor the full amount confirmed as aforesaid, according to 
e legal subdivisions of the public surveys 
[t will be observed from the foregoing that the acts of Congress 
ferred to do not provide for an official survey of the exteriot 
und: ries OF the Las Yn] aS VTAaNl ind ho such Survey has been 
nade Db) the [ nited States 
md. If there be no such official and accurate survey, then what 
means does the land office now possess of furnishing a plat and de- 
eription. of the exteriot mits of said STant as Now fixed? How 
near .o exact accurac\ n id pl 


] } c : | 
aid plat and deseription be } 


nade to 
“a sa OT RE PS Se ae 
Ome, ANG Aare the | Cal) ( Uric now as O] Man TNS SUCH a pia 
8 & ste cy rw oT 7 Se 6p?) 
ineial and autho) Wall ve 
\ ] + ] . i3 | | 
‘> Del re SLAvcet i 


aa oft ial survey hhas ever been made of 


Unaarles Sala orant, and therefore the othee 
possesses no facilities for furnishi nes an accurate plat of the 
ahie. 
Phe awards ma rr bv thie res ro 


i] YIStel And ree vel Lt} each Case either 
3 4 - | } x : 7 } - - . 
nas to whi ind awarded is within 


Lone exterior limits of the rl! 1e record upon vhieh 


Loeyv are based nutford Ss SUTTICIeENL Gi 


ient data to enable the office to deter- 
mine that question. While the description of the exterior boundaries, 
taken in connection with the Maps Oo} plats of Colorado, is such as to 
render possible the location of some-of the boundaries with a degree 
t 


1 ) 
i 
of certainty, vet there are others th 


~— 


at cannot, in my judgment, be 
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located without first having the original mounds, or the places where 
they were origins ally situated properly identified. 

But if the data necessary to establish the original boundaries of 
rrant were before the. office, even then there is no au- 
356 thority of law under which an official plat could be made 
and ce rtified. 
‘ord. ae Ve you authority LO order ad SUrPVeCY of the exter 
of said grant; and, if so, upon what terms (if at all) can Col. Craig 


} } } } 
‘ ' Ps i vat! Tey | LON . ‘ . 
MaS not aireaady veen Made, 


procure said survey to be made, if it 
the United States ?” 


Section 22295, paragraph od, Ol the Ri vised Statutes of the [ nited 
states Proy Ides that the surveyol general shall caus e to be surveved 
1} aoe a ey ’ Ree SS a apne ay: 
ail private | I and C ls ims within his district clitel Lie have vpeeh Con- 


firmed by authority of C rien tap so far as may be necessary to com- 
plete the survey of the public lands.” 

In this case the confirmation was not for all the land embraced 
within the exterior boundaries of the grant, but for a specified quan- 
uty within those boundaries, and the public surveys, in conformity 

ith the aet of Feb’y 20, 1869, - ave been extended over the grant, 

and therefore no exigency exists, as provided by law, for the 
3097 survey of said heainasion nor is there any authority of law 
for that purpose. 

ln the derivative elaim ~ niece Hick in and Romaida 
Luna Boggs, Col. William Craig, in a letter to this office of August 
13, 1877, alleged that the “Reg ‘awarded to said claimants were out- 
side the exterior boundaries of the Las Animas grant, and protested 
against the issuance of plats therefor; and under date December 15, 


=~ 

1877, the surveyor general of Colorado was instructed to go into the 
field and ascertain and locate, with reference to the public surveys, 
the first, fourth, and sixth mounds established by the juridical pos- 
ciel of said grant, bt it these instructions were suspended for the 


4 } 
+ t } 


reason that it appeared, upon examination of the papers 1D the 
aig ie claim, that the question as to whether said claim was within 
the | nits ot the original grant formed One ot Lhe ponesgeor nr facts de- 


1, 


termined by the register and receiver in making their award or or 
decision, which, in ‘accordance with the opinion of the 
505 Attorney General and the order of the President in the ¢ ralg 
case, Was inal and con«lusive upon this as we as every other 
material fact in the case, and being Q 


nes 


1] 
Is n examlna- 
tion of the ] sche in the Boggs claim that said cla m was also within 
the limits of the original grant. 

Respectfully, | J. A. WILLIAMSON, 


( OVTDLISSLOILET . 


o satishied upon a 


Endorsed: C. E. F. B., master. 79. Thomas Leitensdorfer vs. 
Wm. Craig. Caveat. To Craig’s att’ys. Boundaries. Filed Jan. 8, 
LS79. (S’e’d) Edward F. Bishop, clerk. 


And the said pape writing marked D is in words and figures as 
follows, to wit: 


1S—45 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER 
ny . . . } y* 2 Ps 
j RSC Uy i PPO Land (Tice {is 10 Boundar bes. 


DEPARTMENT OF THE INTERIOR, 


, ’ j &)>*> } Cyr 
rey. l ( FY] I¢ KE, Nowe Vibe r Zou. 135/95. 


[. J. M. Armstrong, Actine Commissioner of the General 


A — ~d 
()thee do hereby eertifv that the annexed « py of a letter to 
oister ana recely\ rat Pueblo, ' rado, dated April d LS76, is 
i I iterai exem|] QO iron he reco Is of this ofthe 
ly stimony whereof I have hereunto subseribed my name and 
: ] ed Lic S&.< {) bis Ot] ( tye 1 | x ¢ Al the avy Of Washinoet | 
ed and vear above written. 
~ (S’o"d) J. M. ARMSTRONG. 
Acting Con nessioner Ol General Land {thee 
Li)1S | = > 
D. k 6. OF M. M 
[ENT OF THE INTERIOR, 
(JENERAL LAND OFFICE, 
WASHINGTON, D. C., April 5, 1876. 
Regist f re blo, Colorado 
GENTLEMEN: I am in receipt of a letter from Robert H. Bradford, 
Hs f this city dated the 10th ult.. requesting the caneellation of 
} 
homestead entry 1339, Denver series, made Feb. 16, 1870, in 
18) Ger ime ot Melippi Baca, for the N. E. +S. W.4, W.458. HE. 3 


y ’ xy ry, ' ; ¢ <) ; yey) ’ > 4 \V z as “peer -— : 
qd 8. W.4 N. E. .. sec. 19, tD oo Bu R. O+ NV .. now 1h youl 


Xf > ee a, ae - ] ' . Te tnewke fe rhiapl ' 
iT Bradford submits a number of athdavits, from which it ap- 


L 
pears, ex parte, that Mr. Baca and his family never resided upon the 


j 
“Tee } se ] = . ie r40PF si eek me ; ; ] 

1; that he died in the spring of 1874, leaving a widow, and that 

ye ae aes or MT thar ] 

~ y reside 1n that portion ot the town ol Pri idad embraced 


il. | : 
18, 33. 8.,63 W. The tracts embraced in said homestead en- 
} ne within SS ee grant to Vigil and St. 
Vrain, were at the date of entry nhibited from homestead entry or 
pre-em pti ling by the act of Feb. 20, 1569, and the liistructions 
thereunder to the local ollie ’s al Denver, of date March 11, 1870. 
r : id limits which had been permitted 
revious to said instructions were allowed to remain upon the 
records, in order that, should the crant be satisfied without inter 

ference therewith, they Pig be considered with a view to 
6] their con tusation finally by the board of adjudication, if 
upon principles of equity and justice the parties should ap- 


Thomas Leitensdorfer’s claim, under the Vigil and St. Vrain title, 

first embraced said diicwmiacie 

Lore linquishment of Leitensdorfer to certain tracts has been ac- 

epted by thi “isaqeneatag or Sieg enon was so informed Dec. 22, 1875; 

this relieves the ie entry of Mr. Baca from conflict with said claim, as 
| | -4 N. W.3458. E.3#,&8.W.34N.E 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. Loo 
In view of the allegations against the homestead entry above re- 
ferred to, you will cause personal notice to be served upon the widow 
of Mr. Baca, if he be dead, as alleged, that she will be allowed 60 
days from service thereof in which to make a showing in _—* to 
the extent of the settlement and cultivation made by Baca, if : 
since date of entry, or statement of any facts bearing on the matte 
which she may desire to present. lfany papers are filed with 
you in pursuance of the notice, you will forward them to this 
office with your joint opinion. If noshowing be made within 
the time allowed, you will promptly notify this office, referring to 
this letter as “C” by date. 

Mr. Bradford will be informed of the contents of this lette: 

Very 1 respec tfully 

BAXTER 


Acting ( OMM Loe 


~ 
~ 
~ 


Endorsed: 79. D. E. F. B., master. Com’r of Gen’] Land Offie 
to reg’s & reer, Pueblo, Col.,5 April, 1876. C. Thos. Leitensdorfe: 
vs. Wm. Craig. Boundaries, etc. Transcript from Land Office. Filed 
Jan. 8, 1879. (S’e’d) Edward F. Bishop, clerk. 


And the said paper writing marked E is in words and figures as 
follows, to wit: | 


x? 7? . " ryyvy, . . P y : . ; Yow . } 
A fidavit of Phomas Leitensdorfe yas to De d tn be lntrodiue aan haid nee 


Oo In the Cireuit Court of the United States for the District of 
Colorado. 


THOMAS LEITENSDORFER, Complainant 
Bes. 


Ww. Craic, Defendant 


homas Leitensdorfer, complainant in the above-styled cause, 
this day personally appeared before me, Henry F. Moore, a notary 
publie Een and for the county of Las Anin 
Colorado, duly commissioned and qualified according to law,.who 
| says that he is the complainant in thie abunemtiiied 
that he desires to introduce as evidence as evidence for 
complainant on the trial of said cause duly and officially certified 
coples of the following-described conveyances and instruments in 
writing, to wit, a certain deed of conveyance made by defendant, 
Win. Craig, to Philip Golding on the tenth day of March, eighteen 
hundred and seventy-four, the original of which 1s recorded in book 

O, pages 129, 130, & 131, of the records of Pueblo county, 
5H State of Colorado. 

2d. A certain deed of Conveyance made by Wm Craig, de- 
eee in the above-styled cause, on the 12th day of Septet n ber, 

.D. 1875, to Philp Golding and Johnathan Watson, convey ying ¢ 
tain lands in the said deed described, the original of whieh deed | ‘ 
recorded in book LO, on pages OW % 7, of t the recor ds of Pueblo count 
State of Celorado. | 
Sd. \ eertain deed of conveyance made by defendant. Won (orale 
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Craig, dated the 31st day of December, 1862, conferring or attempt- 
ing to confer the certain powers therein specified, the original of 
which power of att’v is recorded in the records of Pueblo county, 
State of Colorado, 1n book 1, pages 752 & 735. | 

14. A certain deed of conveyance made by William Craig, as att’y 
for Ceran St. Vrain, to Fillipa Bacea, recorded in the records 
HOS of Las Animas county, State of Colorado, a copy of = — 
filed as Exhibit A to the deposition of ‘Thomas QO. boges, now 
on file in this cause, to which reference is here made for more par- 
ticularity and certainty 
15. A certain a ed of conveyance made by William Craig, att’y 
for Ceran St. Vrain, to J. W. Ludlow, recorded in book 1, p. 3, of 
the records of Las Animas coun ty, conveyIn g certain property therein 
described, a certified COPY of which is filed as Exhibit B to the de P- 
osition of Pieuins O. Boggs, now on file in this cause, to which ref- 
erence 1s here made for more pe articularity and certainty. 
Athant further states that the originals of all and each of the fore- 
eoing and hereinbefore described fifteen conveyances are not in his 
posse ss1on or power to produce 


(S’o'd) THOMAS LELTENSDORFER. 


Subscribed and sworn to before me this 25d day of November, A. 
D. 1878. 


(S’o’d) HENRY F. MOORE, 
Notary / MbAlie. 


Diy) Kndorsed: E. E. F. B, master. 79. Thos. Leitensdorfer 
vs. Wm. Craig. Affidavit of Thos. Leitensdorfer. Filed Jan. 
8, 1879. (S’g’d) Edward F. Bishop, clerk. 


{nd the said paper writing marked “ I” is in words and figures 


{4/] j i ie ; j 2 : f ] | / j : 
ATHAAaYIT O] LLOWLAS Jeitensdo rer (lS t0 i Uppers if) aT, POCIUMCEE Mai 
a 3 


e+ cram 
} 


In the Cireuit Court of the United States for the District of Colorado. 


| 


THOMAS LEITENSDORFER, Complainant, 
thas. 


WittiAM Cratc, Defendant. 


Thomas Leitensdorfer, eomplainant in the above-entitled cause, 
this day personally appeared before me, Henry F. Moore, a 

370 notary publie within and for the county of Las Animas, in the 
State of Colorado, duly commissioned and qualfied according 

to law, who deposes and says that he is the cor ile inant in the above- 
entitled CAUSE, and that he desires LO introduce as evidence for com- 
plainant on the trial of the above-entitled cause duly and officially 
certified copies of the following conveyances and instruments in 
writing, LO wit: fa\ eertain mortgage made by Philip Golding LO 


Pam) 


VIELLIAM 


CRAIG 


VS. THOMAS LEITENSDORFER. 


asper P. Sears, Jr., on the 16th day of July, A. D. 1875 (1874), con- 

ving certain property therein aan renewed on the 16th 

y of January, A. D. 1875, & the 15th day of October, A. D. 1875. 

originals of which are recorded the records of Arapahoe 

count State of Colorado, re spectively, In book No. +2, p). 194: book 
263, and book 75, p. ono 


certain paper purp 


ke : i» } 
Reges Baca to Merrel Asho 
] ’ . — 1 sf § 
day of April ee ) 
(J records of Puc lo Geol 


ortine to be a deed of conveyance from 


rst and Robert P. Kelly, d: ated the 15th 
the original of which is recorded in the 
inty, State of Colorado, and which is on 


asec os) Genacat 2: nd Office, at Washington city, D.C. The 
said deed purports to convey an \divided one-half of the Las 
hJmas grant. 

3. A certain deed or paper purporting to convey the interest of 
Merril Ashorst in the Las Animas grant to Robert Kelly, dated 
22d of April, 1859, the original of which is recorded in the 
records of Puebl ounty, State of Colorado, and which is in the 
official files of (ye) Office at Washington city 

1. A certain deed or paper purporting to convey the interest of 
Robert P. kk 1 the Las Animas grant to David W. Hughes, 
dated Ju Is S6] Lhe ivinal of —— is recorded in the records 
of Pueblo county, St (‘olorado, and is in the official documents 
& files of the General | Otic 

>». A cert eed or paper purporting to be a conveyance 
2 il tl t of David W. Hughes & wife in the Las Ani- 


ted in Vn. Craig. Dee. 
untyv, Stat 
the official reeords of 
Deed of Ceram St 
a Ge rtat 
t, dated Novy. 
file } 
(th. A deed or paper 


1 + hy 
a8 LiLC 


the 
1h 1} 
), 
] 
~ahid on 


Cribe (| 


_Vrai 


1} the othelial re ords of 
purporting to convey certaln interests the re In 
niga 


lo Land and Colonization Company, 
1S69, and recorded in the records of 


e of Colorado, which is also on the official files & 


General Land Office. 
nandS. M. Baria to Caroline 


Hough- 


erest therein mentioned in the Las Ani- 
9. recorded iD the records ot Pueblo 


the General Land Office. 


s grant to Wm. Craig, made by A. C 


Hauten on the 3d June, 1863, and recorded ip the records of Pu eblo 
county, and which is on fil the General Land Office. 

Sth. A deed from A. C. Houghton to Wm. Craig conveying cer- 
tain interests In the Las Animas grant, dated Aug. 7th, 1863, and 


Pueblo county, 
me Tae Res. 
Dia 9th. A deed fro! 
purporting aa. 
Las Animas grant, dated Ji 
records, Colorado, and on 
lOth. A deed from Ceran 
convey certain lands therein 
W im. | Craig, dated May 4th, 
Colorado, and on fil 


} } ‘ 
recorded 1n 


(rel 


ly 
file 


7 fas 
1S635. 


Colorado, and which is on file in the 
. Houghton to W. Craig, conveying or 
certain lands therein described in the 


Ist. 1S6O. recorded Pueblo county 


in the General Land Office. 
St. Vrain, conveying or purporting to 


in the Las Animas grant to 
recorded in the reeords of Pueblo 
( reneral Land ( thee. 


Tete, Se 
gescriped 


the 


county ie 18 
11. A certain deed from Ceran St. Vrain, conveying or purport- 
ing to convey certain lands in the Las Animas grant to Wm. Craig, 
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recorded in Pueblo county records, State of Colorado, and on file in 
the General Land Office, dated the ist of September, 1863. 

12th. A certain deed from Ceran St. Vrain, purporting to convey 
certain interests in the Las Animas grant to Wm. Craig, dated 
also Ist Septem ber, LS65, recorded in the reeords ot Pueblo coun LY, 
Colorado, and on file in the General Land Office. 

13. A eertain deed from Wm. Craig to C H. Hungerford, 
O44 dated Dec. 6th, 1865, purporting to convey certain interests 
in the Las Animas grant, recorded in Pueble county, Colo- 

rado, and on file in the General Land Office. 

14. A certain deed from C. H. Hungerford to Wm. Craig, pur- 
porting to convey certain landsin the Las Animas grant, dated Dee. 
15, 1865, reeorded in Pueblo county, Colorado, and on file in the 
General Land Office. 

15. A certain deed from Ceran St. Vrain to Wm. Houghton, 
purporting to convey certain lands in the Las Animas grant, re- 
corded in Pueblo county, Colorado, and on file in the General Land 
Office, dated the 10th of Feb., 1864. 


Affidavit further states that the originals of all and each one of 


. Qo 


the lorevolng and herein before-deseribed htteen conveyahces are 


not in his possession or in his power to produce. 
(S’o’d) THOMAS LEITENSDOREFER. 


f° 


—_ 2 , > 1 . caing GE aA . } , ryt \ 4 v) ; 
Subscribed and sworn to before me this 27th day of November, 


(S’o'd) HENRY F. MOORE, 
Notary Public 


5 ees Endorsed: 79. FEF. E: F.B., master. Thomas Leitensdorfer 
vs. Wm. Craig. Affidavit of Thomas. Leitensdorfer. Filed 
Jan. 8th, 1879. (S’e’d) Edward IF. Bishop, clerk. | 
And the said paper writing marked “G” is in words and figures 
as follows, to wit: 


Deed. St. Vrain to Town oO} Las Animas. 


This deed, made this second day of February, A. D. 1869, between 
Ceran St. Vrain, of New Mexico, princivcal owner and proprietor of 
the tract of lands lying and situate in the Territory of Colorado, 
known as the St. Vrain or Las Animas grant, of the one part, by 
William Craig, of the county of Pueblo and Territory of Colorado, 
the lawfully constituted attorney-in-fact for the said St. Vrain, as 

more fully appears by a certain letter of attorney to the said 
076 William Craig; dated December 5lst, A. D. 1862, acknowl- 
edged before Samuel Ellison, clerk of the supreme court of 
the Territory of New Mexico, and duly recorded in the records of 
Pueblo county, Colorado Territory, and John M. Francisco, Benj. D. 
Spencer, William J. Thompson, Henry M. Fosdick, Philander Craig, 


Henry R. Price, Henry C. Thatcher, and Wilbur IF. Stone, all of 


the county of Pueblo and Territory of Colorado, and trustees of the 


THOMAS LEITENSDORFER. 


; va date - a i 7 4 en ‘ ° . . 7 ' 2 , a 
LOW TI CONIPAN Of the town ol] Laas Animas. I sald County, OF the 


second part, withessetn : Chat for and in consideration of the sum 


‘Bes le ia f° GC pot 1 
one hundred dollars to the said party of the first part in hand 
a ] ‘ 1 ’ : - 7 
pald by the said parties of the seeond part, and in further consider- 
+4 f f 4, gees — i all } : : ; | aie ae 7 ; ;° } 
ation of of the laying out and platting by the said parties of the 
. ‘ i ‘ @ i 
O1 part of the said town of Las Animas, the said Ceran St. 
' oe eae cm { a | ; 
party oF the first part, bY His Sald attorney, Nath graiited 
} ? ? / } _ 
i, ANC O hd bV these presents qgqoth graht, sel! 
: , ] { + | Pom aS — } 
>i ¢ YOY, and biikin UNLO tN sald parties OF the seecona pal 
et a : ] | . 
al LI rOLLOW (Y¥-(JeSC] eda tract and parcel ray mile Sigua} 
? | 
. ] > i r } o 
5) Bane eClne | Sala Ct VO Pu DLO and lerritory OL § ° 
} i } 1 
) ) t being a p the said | \nimas grant, bounded as 
j {} LV ] 
' i | , ] \ = : 
ole S } i 1} i uth bank of the AVPKANSAS PT1Ve!l 
ArTiLY OPPosit Ion L.von, thence running Ih a southerly direction 
LO a POs hence 1n a westerly adirection one mile to a 
i e 
thence in a northerly direction one-half mile to a post; thence 
»? +1) TY17 } tae rt} i } i 1a ty } } 4] , ga} i nd va feveat t ¢ +} 
MLnNUInNeS In a nor Leri\ bireection nineteen MUnarea TeeL tO a 
nigh ecottonwood stulop, marked as the northwest corner ol the LOW] 


l 
j - 2 . : 4 =a ewe ee | ’ {° ' 
Site O| LOS \ rcis pewe ln easterly adireetion to the bank Oi the 


Arkansas river, and thenee eontinuine along the bank of the said 

\ ay tare Minne Si vine and Ves rving the Ck rtain . 
S dred feet in length and one hundred feet in 
width asa nioht OF Way to the ort Lyon Bridge Company, and 

ily deseribed in the deed of conveyance of the same to said Fl 
| re Company of even date herewith ; the said tract of land 
ec LO the aforesaid trustees of the ceaiwe oft Las Ani Nas 
y TOUP hundred acres of land, more or less: 

lo have and to hold the same, together with all and singular the 
ippurtenances and privileges thereunto belonging or appertaining, 
ind all thre estate, right, title. ana Lite rest of thie said party O] thi 
rst part, either in law or equity, to the only proper use, benefit 


» } } > 3) . es. ¢ a a oe ie 
and bpehoot of the said parties oft the second part, and the Suc 


[n witness whereof the said party of the first part hath hereunto 
set his hand and seal, by his said attorney-in-fact, this tl 
year iirst herein mentioned. 
CERAN Str. VRAIN,  [SEAL. | 
By WILLIAM CRAIG, ; 


y ittoy heY- ne act. 


rERRITORY OF COLORADO, | 


Pueblo County, } 


Be it remembered that on this second day of February, 
379 <A. D.1869, before me,one of the justices of the peace in and 
for the county and ‘Territory aforesaid, at my office at Her- 


mosella,in said county, personally came William Craig, to me known 


to be the identical person who signed and sealed the foregoing in- 
strument as attorney-in-fact for Ceran St. Vrain, and acknowledged 
| 


that he executed the same as his own voluntary act and deed for 
the uses and purposes therein set forth. 


Pea. } } | i] Ps ail — a - C+ a 
Witness my hand and seal this the day and year aforesaid. 
YY os Tr a 4 ae ' 
H. S. VALENTINE. [1 s.] 
‘ 
STATE O}] ( PLORA LE 
r) } 8 
fan hy ()] / ij DLO } 
7 7 
i (~ rane 1] ITobson COUNDES ee rk Qn (itl fd T@*{ yj it] Lt) and 
’ +1, ‘ ; Pu ; @ ‘ nr ] ] ] tat a Eh t 
it} vii ‘ PUL aduy a | Ll Wid Lid Lf hit Csa he Sau iit } Poily Lila 
] | . : | 
rhe abort ahd toreVoins 18s a true ind correct ODY O 1. deed that 
i; 4 . 7 : - } - | ; ’ 
was Ile Ol ecord in this ofhiee on the dth da aE lary, A. D 
1 , 7” : } } 1 sal ) 
LSOYU appears of record 1 this oice 1n bDOOK 1, ON pages (9d, 
ADT — 64 
(oud, « i \) 
etn N | } | 
il \\ ness whnereo!l 4] ba reunto set Mm Hand and 
} , : pas . . 1 } } i 
80 <ed the seal of said Pueblo county this 18th day of Nov’b’r, 
i Or 
\ |? Teva 
~ }? r vd 
j 
cy } ! | | > 
sod Cri) I HOBSON 
(nud (Jf, / 
')» s | i) 7 ye \ 
i>\ \\ ' HOBSO \ PD ; (1, 
{ s. 
‘ } ; A) ss ’ Ff 7 ls 
Kndorse i NO r ( e] 11eqd COE VEN QO] cre } (era — Vrain. oh 
\ j ‘+ + + [ 4 zB 
Villiam ( raig, att y, to trustees — Las AhImas Lown ULOompany\ 
lees \ WAAS 
nl ] ht B 7 su } 
Kndorsed: GJ >, Master (9. ‘Vhomas Leitensderfer 7 
at 17 : } { i amit 
Wim. Craig Deed. St. Vrain, by Craig, to Las Animas town. 
| cost ’ % , % > , 
4 , ~ { * } I 
Kiled Jan. 8, 1879 S’o’d) Edward HK’. Bishop, eles 
1] ’ ° ° ] } ' : 
Ard the said paper writing marked “ H” is in words and figures 
,* ?] sie 
as IOLLOWS, to wil 
i/eed lown of Las Animas to Craig 
oe ae ¢ a Se } ; ere : + 53 ] - , f° r,. } > | > oe ‘ i ' @ Be 
Oo | his deec, made this rourtn dav or Feoruary, A. 1), Looe. 


between John M. Francisco, Benja 


J. Thompson, Henry M. Fosdick, Philan 


( ry%} ? te ee , nN {4 se i’ 1 dana ms rg . 7 ' 
Henry CC. Thacher, and Wilbur EF. Stone, all of the county of Pueblo 
and lerritory O} Colorado, of the first part, ind William 6 io. of 
1} . aes he . ° ; m. ] ; ri 1. . 
the same place, of the othe. part, witnesseth : Chat the said named 


parties of the first part, trustees of the tow 
in said county, for and in consideration « 
fore made by the said William Craig, 
Vrain, unto the above-named parties of t! 
tract of land, including the town site of 1 
mas, 1n trust for the town company, ther 


? 


liam Craig paid, have granted, bargaine 
by these presents do bargain, grant, sell, 
suid Wilham Craig all their right 


982 to the undivided three-fovrths of 


parcel of land lying and being situ 
an : Q 
of Las Animas, as surveyed and platted 
bounded as follows, to wit: Commencing 
19—48 | ; 
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n company of Las Animas 


fa) . r } . 
of and in further eonsider- 


Pee: tg 2 7 Gate ais 
ation of the sum of five hundred dollars. to them by the said Wil- 


d Territory of Colorado, and ineluding 


by Henry M. Fos 


)] the convevanee hereto- 


1e first | part] of the cer 
i 


Ne sald town ol] 


a 
meoune 
" 
—_ 
Fa 
— oF 
re 
a" 
— 
— 
i 


1, sold,-and conveyed, and 
and convey unto him the 
e, and interest in and 

that certain tract or 
ate in the county of Pueblo 


v 


the town site of 


i 


he Lown 
ick, and 
ie south 


—— > 


* 


at a point on tl 
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bank of the Arkansas river nearly opposite Fort Lyon; thence run- 
ing in a southerly direction one-half mile to a post; thence run- 
ing in a westerly direction one mile to a post; thence in a north- 
‘ly direction one-half mile to a post; thence in a northeasterly 
direction nineteen hundred feet to a high cottonwood stulip, marked 
as the nor hwest corner corner of the town site of Las Animas . thenee 
in an easterly direction to the bank of the Arkansas river, and thence 
following the bank of the said river to the place of beginning, sav- 
ing and reserving the certain plat of ground, conveyed heretofore 
to the Fort Lyon Bridge Company, as a right of way, and fully de- 

scribed in the deed to said bridge company, the said tract of 
ISO land,three-fourths of which 1s hereby conveyed to the afore- 

said William Craig, containing four hundred acres, more or 


— ee 


lo have and to hold the said interest hereby conveyed, together 

jether with all the rights and privileges thereunto appertaining, 
either in law or equity, to the only proper use, benefit, and behoot 

him, the said Williain Craig, his heirs and assigns, forever. 

In witness whereof we, the said parties of the first part, have 
hereunto set our bands and seals this the day and year first herein 


WILBUR F. STONE. [SEAL] : 
HENRY C. THATCHER. [seat.] 
HENLEY R. PRICE. SEAL. 
JOHN M. FRANCISCO. ISEAL.. 
HENRY M. FOSDICK. SEAL. r 
BENJ. D. SPENCER. [SEAL. | 
PHILANDER CRAIG. [SEAL. | | 
WILLIAM J. THOMPSON. [seat. , 
{| inter. rev. stamps, 50 cts. ] 


Vy RRITORY OF COLORADO, Pueblo County ‘ 


3c it remember that on this 12th day of February, A. D. 


D4 1869, before me, county clerk and recorder for the county and 
Territory aforesaid, at my office in said county, came Henry | 
Thatcher, Wilbur F. Stone, Henley R. Price, John M. Francisco, | 


Henry M. Fosdick, Benj. D. Spencer, Philander Craig, & William J. 
hompson, to me known to be the identical persons who signed and 
ealed the foregoing instrument, and acknowledged the execution 
thereof as their voluntary act and deed for the uses and purposes 
therein set forth. . 

Witness my hand and seal this 12th day of February, A. D. 


SOO. 


> + 


J. D. MILLER, Clerk. [sEat.] 


STATE OF COLORADO, | 
County of Pueblo. } 


- RS hy 


I, George H. Hobson, county clerk and ex-officio recorder within 
and for the said county of Pueblo and State of Colorado, do hereby 
certify that the above and foregoing is a true and correct copy of a a 
deed that was filed in this office on the 2nd day of March, A. D. 


- 
ct 


eine ee | pesaunien 
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1869, and appears of record in this office in book one (1), pages 770, 
Vay ite 
385 In witness whereof I have hereunto set my hand and 
affixed the seal of said Pueblo county this the 18th day of 
November, A. D. 1878. 
[Seal Pueblo County. ] 
(S’g’d) GEO. H. HOBSON, 
County Clerk, 
By W. P. HOBSON, Deputy. 


Kndorsed: Certified copy of deed. Trustees —. Las Animas 
Town Company to William Craig. Fees: $2.00. 

Endorsed: E. F. B., master. 79. Thomas Leitensdorfer vs. 
Wm. Craig. Deed. Las Animas to Craig. Filed Jan. 8. 1879. 
(S’e’d) Edward EF. Bishop, clerk. 


And the said paper writing marked “I” is in words and figures 
as follows, to wit: 


886 Deed. St. Vrain to Blackstone. 


This deed, made this thirtieth day of January, A. D. eighteen 
hundred and sixty-nine, between Ceran St. Vrain, of the county of 
Taos, in the Territory of New Mexico, by his attorney-in-fact, Wil- 
liam Craig, of the county of Pueblo, in the Territory of Colorado, 
duly constituted and appointed by a letter of attorney from the said 
Ceran St. Vrain, bearing date December thirty-first, A. D. eighteen - 
hundred and sixty-two, and acknowledged before Samuel Eilison, 
clerk of the supreme court of New Mexico, on the second day ot 
January, A. D. eighteen hundred and sixty-three, of the first part, 
and James H. Blackstone, of the county of Pueblo and Territory of 
Colorado, of the second part: 

Witnesseth that the said party of the first part, for and 1n con- 
sideration of thesum of —— dollars, good and lawful money of the 
United States of America, to the said party of the first part in 

hand paid by the said party of the second part, the receipt 
387 of which is hereby acknowledged, and for other valuable 

considerations acknowledged by the party of the first part to 
have been received from the party of the second part at or before the 
ensealing or delivery of these presents, has bargained and sold, and 
bv these presents does bargain, sell, convey, and forever quit-claim, 
unto the said party of the second part, his heirs and assigns, the 
following-deseribed real estate, to wit, a certain piece or parcel of 


land situate, lying, and being in the county of Puebio and Territory 
of Colorado, and bounded and described as follows, to wit: Beginning 
at the southwest corner of the town site of the Las Animas Town 
Company and running due south half a mile; thence due west to a 
line connecting the northeast corner of lands promised by the owners 
of the Las Animas grant to be conveyed in fee to Thomas O. Boggs, 
and a point on the south bank of the Arkansas river, half a mile 
below the mouth of the Las Animas creek; thence southerly 


’ 
j 
j 


— 


N. D pul 


ss) 


HO] 


e 


A 
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Endorsed : No. 9 Certified copy of deed. Ceran St. Vrain to 
James H. Blackstone. Fees, $2.00. 


Kndorsed: I. E. F. B., master. 79. Thomas Leitensdorfer vs. 
Wim. Craig. St. Vrain, by Craig, to Blackstone. Filed Jan. 8, 1879. 
(S’o’d) Edward F. Bishop, clerk. 


2Q] And the said paper writing marked J is in words and 
heur Sas follows. to wit ; 


Deed. Blackstone to Craiq. 


This deed. made this twenty-third day of Keb rua ry A. D. eigh- 
teen _— and sixty-nine, between James H. Blackburn, of the 
county of Pueblo, in the Territory of Colorado, of aa first part, 
and Williaim Craig, of the same county and ‘Territory, of the sec- 
ond part, via That the said party of the first part, for and 
in consideration of the sum of two hundred dollars, good and law- 
ful money, to the said party of the first part in hand paid by the 
sald party of the second part, the receipt of which is hereby ace- 
knowledged, has bargained and sold, and by these presents does 
bargain, sell, convey, and forever quit-claim unto the said party of 
the second part the following-described real estate, situate, lying 

and being in the county of Pueblo and a 'y of Colorado, 
aie bot inded and de seribed as follows, tO Wl 

Beginning at the southwest corner of the town site of the 
Las Animas Town Company, and running due south half a mil 
thence due west to a line connecting the northeast corner of lands 
owned by Thomas O. Boggs, and a point on the south bank of the 
Arkansas river half a mile below the mouth of Las Animas creek 
thence southerly along sald line LO the northeast corner of the lands 
of the aforesaid ‘Thomas O. Bo OOS 5 thenee north lifty-five degrees 
west to the Las Animas creek; thence down along the south bank 
of the Arkansas river to the northwest corner of the aforesaid town 
site to the point ot beginning: 

To have and to hold the said deseribed tract of land, together 

with all and al ar the privileges and appurte 
be longing or In any wise appertaining, pei al the estate, meoht, 

title, and interest whatsoever of the said party of the first part, 

either in law or equity, to the only pr ie use, benefit, and 

a90 behoof of the said party of the second part, his heirs and as- 
sions, forever. 

In witness whereof the said party of eg first part has hereunto 
set his name and affixed his seal on the day and year first above 
written. 


*)( )e) 
a y- 


nanees to the same 


JAMES H. BLACKSTONE. ft. s.] 


fInt. rev. stamp, OU ets. | 


; 


Signed, sealed, and delivered in the presence of— 


W. J. THOMPSON. 


0 WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 
-RITORY OF COLORADO, | 
Be remembered that on this twenty-third day of February, A. 
L). elg n hundred and sixty-nine, personally appeared before me, 
h ler “ate a justice of the peace in and for the county of 
Ui th ‘Te rritor) of Colorado. James H. Blackst tone, to me 
, ly veepiine to be the same person deseribed in, and who exe- 
within deed, and acknowledged that he executed the same 
~ e and voluntary act, tor the purposes and considerations 
therein set fort! 
E Witness 1 ind and seal on the day and date above 
W.J. THOMPSON. [t. s.] 
Justice of the eee. 
<C (‘OLORADO 

‘ (4 OPree H. Hobson. COUNnTLN clerk and ¢ 2-0 fficvo iran “ and 
or the county of Pueblo and State aforesaid, do herebv cert that 
he, above and foregoing Is a true and correct copy of a rts that 
Was filed for re eord in this othee on the 3d day of August, A oD 
L869, and appears of record in this office in book 2, on pages 234 
V 0). 

In witness whereof I have hereunto set my hand and affixed the 
| ie said Pueblo county this 18th day of Nov., A. D. 1878. 

S'e"d) GEO. H. HOBSON, 
County Clerk. 
By W. P. HOBSON, Deputy. 
endorsed: No. 10. Certified copy of deed. James H. Blackstone 
to William Craig. Fees, $2.00. 
399 ndorsed: J. Ek. F. B., master. 79. Thomas Leitensdortei 
vs. Wm. Craig. Deed. Blackstone to Craig. Filed Jan. 8, 
1879. (S’e’d) Edward F. Bishop, clerk. : 

And the said paper writing marked “ Kk.” is in words and figures 

s fellows, to wit | | | 
Deed. St. Vrain, by ( arg, Ae Boggs. 

Chis deed, made this twenty-third day of February, A. D. eighteen 
hundred and sixty-nine, nb veen Ceran St. Vrain, of the county of 
Taos, in the Territory of New Mexico, by his attorney-in-fact, W1il- 
ham Craig, of the cou hty a Pueblo, in the Territory of Colorado, 
a constituted and ap pointed by a letter of attorney from the ee 
C' » St. Vrain, bearing date December t thirty-first, A. D. eighteen 

hundred and sixty-two, and acknowledged before Samuc 1 El. 

1s list n, clerk of the supreme court of Ne »W Me x1 O,On the SseCOllt d 

day of January, A. D. eighteen hundred and _ sixty-three, of 
he first part, and Thomas O. Boggs, of the county of Pueblo snd 
Territory of Colorado, of the second part: Witnesseth that the said 


——. m® ~- 


ee 


a 


‘——.> mm ~- 


wn 
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party of the first part, for and in the consideration of the sum of we 
dollars, good and lawful money of the United States of America, 
the said party of the first part in hand paid by “th ie said party of the 
second part, the sf of which is hereby Af cknowledged by 1 the 
party ol { the first part to have — received from thi party of the 
second part at or before the ensealing or delivery of these presents, 
has bargained and ‘sold, and by on se presents does bargain, sell, con- 
vey, and forever quit-claim unto the said party of the second 
part, his heirs and assigns, the following-deseribed real estate, 
to wit: A certain piece or parcel of land situate, lying, and 
being in the county of Pueblo, in the Terr itory of Colo- 
rado, and bounded and deseribed as follows: Beginning 
o97 at the northeast corner of a tract of land heretofore conveyed 
to Romalda Luna Boggs, wife of the said party of the second 
part, and running in a straight line to a point one thousand yards 
from the southwest corner of the town site of the Las Animas Town 
Company on a line bearing south fifteen degrees west (S. 15 W.) 
from the said southwest corner of town site; thence north fifty-five 
degrees west to the Las Animas creek; thence up along the said 


Las Animas creek to a point where the north line of the lands of 


the said Ronalda Luna Boggs crosses the said creek ; thence south 
fifty-five degrees east along said north line to the point of beginning; 
to have and to hold the said described tract of land, together with 
all the privileges and appurtenances to the same belonging or in 
any wise appertaining, and all 3 estate, right, title, interest, and 
claim mineenageag of the party of the first parf, either in law or 

equity, to the only proper use, benefit, and behoot oi the said 
398 party of the second part, his heirs and assigns, forever. 

In witness whereof the said party of the first part, by his 
said attorney, has hereunto set his name and affixed his seal this 
the day and year first above written. 

CERAN St. VRAIN, [1.s.| 
By WILLIAM CRAIG, i. 8. 
His . Attorney- in-Laet 


; " 
Cercenerennen 


Executed and delivered in the presence of— 
W. J. THOMPSON. 


[ Inter. rev. stamp., 50 cts. | 


TERRITORY OF COLORADO, } 
County of Pueblo, j 


“ Ss s as 


Be it remembered that on this 28d day of February, A. D.. 1869, 
personally appeared before me, the undersigned, a Justice of the 
peace in and for the county and Territory aforesaid, William Craig, 
as attorney-in-fact for Ceran St. Vrain, to me personally known to 
be the same person described in and. who executed the within deed, 
and acknowledged that he executed the same as his free and volun- 
tary act for the purposes and considerations therein set forth. 

Witness my hand and seal on the day and date above written. 

W. J. THOMPSON, - 14.9.) 
Justice of the Peace. 
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COLORADO, | 


> mi i 
/ HMeEDLO. ; 


— ) 1} oi ee ee ese - A Le < TE ad 
ne counts Ol Pueblo and state aforesaid. Go hereby Cerully that 


Pol 
i} a ’ ry\ 
he above and foregoing 1s a true and correct copy of a deed that 
- ] 1: 4] 
tiled for record in tl 


: , ; rh ms 1 > . 9 : sai 
appears of record 1n this omee 1n BOOK Z, ON PaiQes 


} . r 7 } ] 7 a 
whereot it have hereunto set Mv hand and ai- 


H. HOBSON, 


» J 7 
County ( L¢ rh, 


By W. P. HOBSON: 


Di puly. 


} 7 } q 
lorsed: No. 1] Ce} tf deed — Ceran St. Vrain to 
1] mas UV Boo wm "2 § 44) 
- - 7 
Endorsed: K KE. FE. B.. master 19 Thomas Leitensdorfer vs. 
. ; ‘ ° ‘ ‘ } 4 ‘ j t _ 
Wm. Craig. St. Vrain. by Craig. to Boggs. F iled Jan. 8, 1879. 
. ‘ s 3 | 1> _ ’ E 
S'o’d) Edward I. Bishop, clerk 
(nd the said paper writing marked i, 1S 1n words and fiwures as 
i i ) 
QO | Ws 1 4 \' 
DD f B (Ii] Aa ‘By if] 
] } ] 1.3 - : . i 
UU iis deed, made this twenty-third O ' Feb ry. A.D elgoh- 
by at? } art ? | om tyre} ine ] mTuU7TAA Tho i>. 3 Coo ft 
een Nunadread a;4#ire SIXty-nine, petween OMMas YOUUS, O} 
county ol H uedDIO, 1D the lerritorv of ¢ olorado. of the first part, 


( 

and William Craig, of said county and Ter 

witnesseth: That said party of the first part, for and — conside} 
ation of one hundred dollars, to him paid by | the sal sa pa doiy" the 
second part, the receipt of which is hereby acknowle dg se th as bar- 
ained and sold, and by these presents does grant, bargain, sell, 
convey, and forever quit-claim, unto the said party of the second 
part, the following-described property, to wit: A certain piece or 
arcel of land situate, lying, and being in ani said county of Pueblo, 
ie Territory of Colorado, and bounded and de seribed as follows: 
Beginning at the northeast corner of a tract of land conveyed tO 
Romalda Luna Boggs, wife of the party of the first part, by Ceran St. 
Vrain on the 26th day of January, A. D.1869,and running 1 
401 = astraight line to a point one thousand yards from the south- 
west corner of the town site of the Las Animas Town Com- 
pany on a line bearing south fifteen degrees west (8S. 15 deg. W.) 
from the said southwest corner of town site; thence north fifty-five 
degrees west to the Las Animas creek ; thence by along said creek 
toa point where the north line of the lands of the said Romalda 


] 


Luna Boges crosses the said creek : thence south hitty -five degrees 


‘ 


west along said north line to the point of beginning. 


} ? } ie ° } 
Llobson. COuUntY Clerk and CEX-OFFtEC7O Yecorader 1) and 


( 
lis ottice on the 26th day Ol July. | 1). ISG. 


ritory, of ine second part, 


De put 
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R. 


ON, 


Ss 


SDORFE 
HOB 


LEITEN 
WF. 
Stanton 


7 
By 


CSCPTIDCE 
tn 
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LuTreh 
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~~ 
a 
we 
prem 
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Cena 
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COUN 


Gi 


Vs. 


Hobson, 


‘ht hundred and seventy-el 
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oO 
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eC this eleventh 
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This « 
Lord one 
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Church, of the county of Arapahoe and State of Colorado, of the 
part, and Irving W. Stanton, of the county of Pueblo and State 
olorado, of the second part, witnesseth That the said party of 
first part, for and in consideration of the sum of two thousand 


wo hundred and fifty dollars to the said party of the first part in 


| 
and paid by the said party of the second part, the receipt whereot! 


} 
? 
~ eonfessed and acknowledge d, has remised, released, sold, 
Ve and quit-claimed, and by these presents does remise, re- 


ate ; “org it aa os ee : | 
oS. SSil. pa and qult-cialm, unto the said party oO} the second 
~ . ‘ } . ‘ ] — 7 at ° : 

part, his heirs and assigns, age? r, all the right, title, 1n- 

nd which the said party of the first 


| terest, claim, and deman« 
irt has in and to the following-described lands situate, lying, 
In the eo nt of Pueblo : and State of Colorado, to wit: 
One undivided one quarter part of the following-described sections, 
< ons numbered one ( L) ), two M2); eleven (11), twelve (12), 
thirteen (13), fourteen (14), twenty-three (25), twenty-four (24), twenty- 
; twenty-six (26). beanie-ucab (27), Secunia (25), 
ree (33), thirty-four (34), thirty-five (95), thirty-six (06), 
| ir (24) south, of range sixty-four (64) 


vest, according ‘to the Government su irveys thereof, the same being 
ixteen sections of land and containing, according to said survey, ten 

usand two hundred and forty (10,2 se: acres, more or less, of land, 
both sides of the Huerfano river, area 


being situated upon bi 
} } ! | 
ing up and down the same, above and below the mouth ot 


106 the Cucharas, and including a portion of what is known AS 
Cafion of the lower Huerfano, and a portion of the land 
cnown as the Las Animas or — and St. Vrain grant. 
‘o ha to hold the same, together with all and singular the 
urtenances va privileges ¢ thereunto be rege 3 or in any wise 
to appertaining, and all the estate, right, title, interest, and 
im whatsoever of the said party of the first ia either in law or 
equity, to the only proper use, benefit, and behoof of the said party 
ft the second part, his heirs and assigns, forever. 
in witness whereof the said party of the first part has hereunto 
his hand and seal the day and year first above written. 
FRANK CHURCH. [WwaFrer sEAl1.| 


rned, sealed, and delivered in presence of— 


eee 


STATE OF COLORADO, } are 
County of Arapahoe, } 7 
[, Ezekiel B. Sleeth, a notary public in and for said 
107 county, in the State aforesaid, do hereby certify that Frank 
Church, who is personally known to me as the person whose 
name is subscribed to the annexed deed, appeared before me this 
day in person, and acknowledged that he signed, sealed, and deliv- 
ered the said instrument of writing as his free and voluntary act for 
1e uses and purposes therein set forth. 
riven under my hand and notarial seal this eleventh day of July, 
A. D. 1878. 
| NOTARIAL SEAL. | EZEKIEL B. SEUTH, 
Notary Public. 
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STATE OF COLORADO, | 
County of Pueblo, f , 
|, Geo. H. Hobson, county clerk and “ ex-officio” recorder in and 

for said county, in the State aforesaid, do pes certify that the 

foregoing is a full, true, and correct copy of a “quit-claim deed” 

from Frank Church to Irving W. Stanton, filed for record at 11.15 

o’clock a. m. January 6th, A. D. 1879, as the same appears recorded 

on page 145 of book 18, Pueblo county records. 

LOS [In witness whereof I have hereunto set my hand and 

affixed the seal of said Pueblo county this 24th day of Jan- 

uary, A. D. 1879. 


[Seal Pueblo County. ] 


So . 


— 


County Ole rk. 


Endorsed: Copy of quit-claim deed. Frank Church to Irving 
W. Stanton. Fees, $1.85. 

Endorsed: M. E. EF. B. master. No. 79. In the eircuit court — 
U. States — dist. of Colorado. Thomas Leitensdorfer vs. Wm. Crai Oo 
Deed. Church to Stanton. Filed Jan. 27,1879. (S’g’d) Edward 


I’. Bishop, clerk. 


And the said paper writing marked N is in words and figures as 
follows, to wit: 
Deed. Moffatt, Jr., to Stanton. 


LOO This deed, made this twelfth day of November, in the 

year of our Lord one thousand eight hundred and _ seventy- 
eight, between David H. Moffat, Jr., of the county of Arapahoe and 
State eg Colorado, of the first part, and “Asean W. Stanton, of thi 
county of Pueblo and State of Colorado, of the second part, wit- 


nesse ‘4 : That thesaid party of the first part, for and in consideration 
of the sum of seven thousand dollars to the said party of the first 
part in hand paid by the said party of the second part, the receipt 
whereof is hereby confessed and acknowledged, has remised, released, 
sold, conveyed, and quit-claimed, and by these presents doth remis 

release, sell, convey, and quit-claim unto the said party of the second 


part, his heirs and assigns, forever all the right, title, interest, claim, 
and demand which the said party of vay first part has in and to the 
following-deseribed lands situate, lying, and being in the county of 


. 


Pueblo and State of Colorado, to wit: The undivided one-half ( L) 
interest in and to so much of section twenty-one (21) and so 
much of section twenty-two —, all In township twe 
23) south of range sixty -three (63) west as lies anc 
the northwest side of the Huerfano river, said tracts containing 


also 


ery 
— 
- 


altos ve ther 700 acres, more or less, according tO survey thereof : 
the undivided one-fourth (4) interest in and to all the following 
described traets of land, to wit: All of seetion twenty-five (25), south- 
east quarter of section twenty-six (26); all of section- thirty-four 
(54), thirty-five (55), and thirty-six (36), all in township twenty-three 
(23) senth, of range sixty-four (64) west; all of sections one (1), two 
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Signed, sealed, and delivered in presence of— 


ee emcee ce 


STATE OF COLORADO. } 


" ° 7 Me 
County OT Arapahoe, } 


[, John C. Anderson, a notary public in and for said county, in 
the State aforesaid, do hereby certify that David H. Moffat, Jr., who 
is personally known to me to be the identical person whose name is 
subseribed to the annexed seh pig before me this day in 

person and acknowledged { he signed, sealed, and deliv- 
114 ered the said instrument of writing as his f 
‘the uses and purposes the rein set forth. 


my hand and notarial seal this 12th 


a 
ne 
~~ 


| NOTARIAL SEAL. | JOHN C. ANDERSON, 


STATE OF COLORADO, | 
(founty O} Pure hLO. J 


, } } } } (< 2p . 54 ; ys ©. 
i, Geo. HT. Hobson, county cierkK and CELY-OFFICLO recorder WILDTD 
ee ¢) re Rae — ] a Om ee ee 
ior sald county, 1h the state aroresaia, ado hereby eertliiv that 
rPoregQing 1s a true and correct Copy ofa dee | rom Davi ce H. Moffat. 


Jr..to Irvine W. Stanton, filed for reeord at 11.15 o'clock a. m. Jan- 


uaryv 6th, A. D. 1879, as the same appears recorded on page 147, In 
Or IS, reeords of Pueblo coun 

In witness whereof I have hereunto set my hand and afhxed 
official seal of said county this twenty-fourth day of January, A. D 
1N7Q9 


( ounty ( 16 rk. 


415 og . Copy of quit-claim deed. David H. Moffat 
to Irving W. one Kees, $3.05. 
endorse 1. N kK. F. B., master. No. 79: In the circuit court of 


the United States, distriet a Colorado. Thomas Leitensdorfer vs. 
Win. Craig Deed. Moffat, Jr., to Stanton. “A.” FKiled Jan. 27, 
LS/%. I, Bishop, elerk. 


And the said paper writing marked O is in words and figures as 
follows, to wit 
' Deed. Watson et al. to Stanton. 


This deed, made this twenty-first day of November, in the year of 

our Lord one thousand eight adie and newton Ah be- 

116 ~=tween Johnathan Watson, Elizabeth L. Watson, his wife, of the 

county of ¢ cantied in the State of Pennsyl Tania, parties of 

the first part, by M. be Wray, their attorney-in-fact, by power of at- 

torhney dated lebruary 23, 1 A. D. LS7o, } eda in Book 17, on 

pages 129-131 of the records of Pueblo county, in rage of Colo- 

rado, on the 5th day of January, 1876, and Irving W. Stanton, of 

the COunLY ot Pueblo and state oft Colorado, 3) qf second part, 
witnesseth : 


Siniditieesanenee ieee 
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iat the said parties of the first part, for and in consideration of 


n of three thousand dollars to the said parties of the first 
in hand paid by the said party of the second part, the receipt 


J 
ae 


ereof is hereby confessed and acknowledged, have granted, bar- 
ained, sold and conveyed, and by these presents do grant, bargain, 


convey and confirm unto the said party of thesecond part, — heirs 
assigns forever, all the following-described lots or parcels of 


d situate, lving, and being in the county of Pueblo and State of 


a/ 


o1orado, to wilt 


The undivided one-fourth interest in and to all the follow- 
ing deseribed lots or ste of land, to wit: Sections num- 


bered one (1), two (2), eleven (11), thirteen (13), fourteen (14) 
- . > y ed 
23), twenty-four (94) twenty-five (25), twenty-six (26), 


ity-seven (97), twenty-e ieht (28), thirty -three (383), thirt ty-four 


; f) 
ah ad 


_ thirty-five (35), and thirty-six (36), all in township twenty-four 
south, of range sixty-four (64), and being an undivided one- 


rth interest in and to ten thousand two hundred and _ forty 


» = 
Bt. 


nd convey the 


ILI LECT Salil 


240) acres of land, together with all and singular the heredita- 


and ippurtenances thereunto belonging or 1n any wise ap- 
ine.and all the reversion and re versions, remainder and re- 


nders, rents, issues, and profits thereof, and all the estate, right 


rest, claim, and demand whatsoever of the said parties of 
art, either in law or equity, of, in, and to the above-bar- 
peta,” desta. 


1] LU Pa | 
i : : *, ' 
ea premises with the hereditaments and appurtenances ; to 
nd to hold the said premises above bargained and described, 


with the appurtenances, unto the said party of the second 
irt, his heirs and assigns, forever. 
And the said Johnathan Watson and Elizabeth L. Watson, 
wife, parties of the first part, for themselves, their heirs, executors 
inistrators, do covenant, grant , bargain, and agree to ws 
party of the second part, his heirs and assigns, that at 


ij if 
time of the ensealing and delivery of these presents they are well 


LA 


dd of the pre mises above conve ved as of good, sure, perfect, abso- 
and indefeasible estate of inheritance in law in fee- simple, and 


ve good right, full power, and authority to grant, bargain, sell, 


same in manner and form aforesaid, and that the 


me are free and clear from all former and other grants, bargains, 


s. liens. taxes. assessments. and incumbrances of whatever kind 


r nature soever. 


i 


nd the above-bargained pre mises in quiet and peaceable posses- 
sion of the s nt party of the second part, his heirs and assigns, 
against all and every person and persons lawfully claiming 
or to claim the seins or part thereof the said parties of the 

part shall and will warrant and for ever defend. 

. Witness whereof the said parties of the first part, by their said 


YW ILIIC 


orney-in-fact, M. A. Wray, have hereunto set their hands and 


s the day and year above written. 
JOHNATHAN WATSON, [WAFER SEAL. | 
ELIZABETH L. WATSON, [WAFER SEAL. | 


Dy t heir attorney-1n-fact— 


M. A. WRAY. [ WAFER SEAL. | 
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Signed, sealed, and delivered in presence of— 
S. McELHANY. 
WILLIAM F. ROBB. 


STATE OF PENNSYLVANTA, | 
Alle ghee ny County, j 


> $$ - 


[, William F. Robb, a notary public residing in and for said 
county,in the State aforesaid, do hereby certify that M. A. Wray, 
personally known to me to be the person whose name is subscribed 
to the annexed deed as attorney-in-fact of Johnathan Watson and 
Elizabeth L. Watson, his wife, appeared before me this day in_ per- 
son and acknowledged that he signed, sealed, and delivered the said 

instrument of writing as his free and voluntary act and the 
120 ~—s free and voluntary actof his said principals, Johnathan Watson 

and Elizabeth L: Watson, for the uses and purposes therein 
set forth. 

Given under my hand and notarial seal, at Pittsburg, in said 
county and State, this twenty-first day of November, A. D. 1878. 

[ NOTARIAL SEAL. | WILLIAM F. ROBB, 
Notary Public. 


STATE OF PENNSYLVANIA, | 
Allegheny County, j 
I, Wm. H.M. Clay, clerk of the court of quarter sessions in and 
for the county of Allegheny, in the Commonwealth of Pennsylvania, 
the same being a court of law and record, do by these presents cer- 
tify that Wm. F. Robb, Esquire, before whom the foregoing deed 
was taken, and who has thereunto, in his own proper handwriting, 
subscribed his name, was at that time and now ts a notary public in 
and for said county, duly commissioned and sworn and authorized 
by law to take acknowledgments, administer oat is, &e., and to all 
whose acts as such due faith and credit are, and of right ought to 
: be, given throughout the United States and elsewhere. 
42] In testimony whereof I have hereunto set my hand and 
affixed the seal of the said court, at Pittsburg, in the said 
county, this 21st day of November, in the year of our Lord one 
thousand eight hundred and seventy-eight. 


‘ee: 


_ [Seal of Q’t’r Sessions, Allegheny Co., Pa. ] 
WM. H. M. CLAY, Clerk. 
STATE OF COLORADO, | 
County of Pueblo, fj 


I, Geo. H. Hobson, county clerk and ex-officio recorder in and for 
said county, in the State aforesaid, do hereby certify that the fore- 
going is a true and correct transcript or copy of and instrument en- 
titled warranty deed, from Johnathan Watson and Elizabeth L. 
Watson, by their attorney-in-fact, M. A. Wray, as the same appears 
of record in Book 28, on pages 352, ’8,’4,’5, of the records of said 
Pueblo county, and further that said instrument was filed for record 
at 11.15 o’clock a. m., January 6th, A. D. 1879. 


5S. 
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thereof I have hereunto set my hand and 

: of said county, at my office, in Pueblo, this 

Zoth day of Finny. A. D. 1879. 

GEO. H. HOBSON, 
County Clerk. 


\, _ _ t | ti i , ey : | ee ] \ : pan yee 5 
Kendorsed : in the ereult court of] the United States. district ol 
} 


Colorado. ‘Thomas Leitensdorfer vs. Wm. Craig. Deed. Watson 
et al. to Stanto 7 

Mndorsed: Copy. KE. F. B., master No. 79. Warranty deed. 
Johnathan Watson and Elizabeth L. Watson. by their attornev-in- 
fact, M. A. Wrav, to Irving W. Stanton. Filed Jan 27. 1879 (3 od) 
vieey irG a Bishop Clerk lees * 19 


Pe oe a a er ee ——— ee Dime: Vere ee ee a ina ne aaa 
And the said paper writing marked P is in words and figures as 


4S | = 
( O Wit 
(Copy } 
i « 
j ! { lg to Golding 
rr} } ] t | eae ] “Tage ‘ine : a or . ¥ 
This deed, made this tenth day of March, in the year of 
' > , ;% " | sare . + |} 7 é) ” ; ant ] ee = , 
tio our LOrad one thousand elent hundred and seve! nty- fou r, be- 


Bs Fee 2 F- : OX : ; ° " iy «ale ) ] 1 
Lween William raig, oO] the county O] Pueblo ;: l 1d Te Lory 


’ j 4 i ‘ } y es ee 4 7 ° a . : Pg 
Coiorad ie Tirst part, ana Philip Golding, Ol es hoc O} 
| ‘ 
é j : ‘ ' . _— , & } . 7 Ts | ~ 
Lrapanoe, he lerritory aforesaid, of the secona part, Wwitnessetn: 
i ik ‘ +} sy Y ] Yr \6 > | .¢ the bo pot ry, VT fw ‘6 } a > a | Ae t ot : 

ha ne Salad party OF tN Wrst part, Or ana In consideration oil 1e 
. + | «) \ ] }} , QC : ] V ‘ 

mn ents uusand (20.000) dollars to the said part ot th rst 


pal paid by the said party of the sec ond part, ie sel 
whnereo!r is le reby confessed and acknowledged, has pace bar- 
rained, sold, and conveyed, and by these presents does grant, bargain, 

Il, convey, and confirm, unto the said party of the second part, his 
heirs and assigns, forever, the equal andiv rided one-fourth part of all 

the following-described tracts or parcels of land situate, lying, and 
elng in the cou sof Pueblo and Huerfano, in the Territory of 
Colorado, to wit: The south half of the southeast quarter and south 
half of the southwest quartel of section fifteen, the east half of sec- 


tion twenty-two, the south half of section twenty-five, the 
14 the SOt uth half of section twenty-six, thre east half of section 
twenty-seven, and the southwest quarter of section twenty- 

, all of hirty, all of section thirty-one, the east half of 
section thirty-three, and the southwest sopra of section thirty- 
thre e, all of section thirty-four, all of see tion thirty-five , al ll of seetion 
thirty-six, all in township twenty-three south, of range sixty-three 
west; all of section 1 One, all of section two, all of section three, all of 
section four, the east half of section five, and the southwest quarter 
of section five, all of section SIX, all of seetion seven, all of section 
eight, all of section nine, all of section ten, all of section eleven, all 
of section twelve, al { thirteen, all of section four- 
teen, all of section fifteen, all of section sixteen, all of section 
seventeen, all of section eighteen, all of section nineteen, all 
of section twenty, all of section twenty-one, all of section 
Lwenty-two, all of section twenty- -three, all of seetion twenty- 


1] . oe 
seven. all of section tf 


ofr section 
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four, all of section twenty-five, all of section twenty-six, 
425 all of sections twenty y-seven, all of sections twenty-eight, all 
of section twenty-nine, all of section thirty, all of section 
thirty-one, all of succes thirty-two, and all - section thirty-six, 


all in township twenty-four south, of range sixty-three west ; all of 
section one, all of i five, all of section s all of section seven, 


all of section eight, all of section twelve, all of section thirteen, all 
of section fourteen, all of section fifteen, all of section sixteen, all 
of section seventeen, all of section eighteen, all of section nineteen, 
all of section twenty, all of section twenty-one, the west half of sec- 
tion twenty-two, and the northeast quarter of section twenty-two, 
and the west half of the southeast quarter of section twenty-two, 
the east half of the north half of the northwest quarter of the 
southeast quart er of the northwest quarter, the east half of the south- 
west quarter, 0 the southwest quarter of the southwest quarter 
of section twenty-three, all of section twenty-four, all of section 
twenty-six, all OF section twenty-seven, all in township twenty- 
five south, of range sixty-three west; all of section twenty-five, the 
southeast quarter of section neni all of section thirty-four, all 
of section thirty-five, allof section thirty-six, all in township twenty- 
three south, of range sixty-four west; all of sections three and 
126 four, the east half of section five, all of sections eight, nine, 
ten, fifteen, sixteen, seventeen, twenty, twenty-one, twenty- 
two, and twenty-nine, and the east half of section thirty-two, all in 
township twenty-four south, of range sixty-four west; all of sections 
one, two, three, and four, the northeast quarter of section five, the 
east half of section nine, all of sections ten, eleven, ‘twelve, 
thirteen, fourteen, and fifteen, the north half of the northeast quar- 
ter of section twenty-two, and all of sections twenty-three and 
twenty-four, all in township twe nty-five SOU ith , of range sixty-four 
west, the aforesaid tracts of land containing 1 the aggregate 
fifth-eight thousand and forty-three and twenty-one one-hundredths 
(58,045.21) acres, according to the United States survey, 
127 ~— together with all and singular the hereditaments and appurte- 
nances thereunto be ‘longi Ing or In any W ISe appe rtaining, and 
the reversion and reversions, remainder and remainders, rents, issues, 
ind profits thereof, and all the estate, right, title, interest, claim, and 
demand whatsoever of the said party of the first part, either in law 
or equity, of, in, and to the above-bargained premises, with the here- 
ditaments and appurtenances; to have and to hold the said prem- 
ises above bargained and described, with the appurtenances, unto 
the said party of the second part, his heirs and assigns, forever. 
And the said William Craig, party of the firt part, for himself, his 
heirs, executors, and administrators, does covenant, grant, bargain, 
and agree to and with the said party of the second part, his heirs 
and assigns, that at the time of the ensea ling and delivery of these 
presents he is well seized of the premises above conveyed as of good, 
sure, perfect, absolute, and indefeasible estate of inheritance in 
428 law in fee-simple, and has good right, full power, and lawful 
authority to grant, sell, and convey the same in manner anc 
form aforesaid, and that the same are free and clear from all former 
Z1—45 
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WILLIAM CRAIG YS. 


THOMAS LEITENSDORFER. 


rmrevoineg 18 a true and correct COpy O1 ‘ deed ind the e ‘tific ate 
eknowledgment thereon which was filed for eae Sa othee 
at 9 o’clock a. m., March 25d, A. D. 1874, as the same appears 
| record in Book 10, on page 159 
[fn witness whereof I have here unto sel my hand “* d afhixed 
1} Sea! said Pueblo county this 7th day o f November mo) L875. 
: r »C 
S’o'd GEO. H. HOBSON, 
County Clerk, 
By W. P. HOBSON, Deputy. 
Endorsed: Q. I. I. B., master. 79. Thomas Leitensdorfer vs. 
W I) ' cil eed ( } 1g LO la ytd }O Hale ( Ja hh. d, | 'e) 19. } ( S’e'd ) 
ward EF. Bishop, cler! 
And . qd paper WI 1) ked R Is in words and heures as 
ollows tO Will 
Deed. Craig to Golding et al. 
thy (1Ee¢ nigadae thas twelfth dav ot i ois LD. e iohteen 
hundred and seventy-three, between Will iam Craig, of f the county of 
Pueblo and Territory of Colorado, « ne irst part, and Philip 
too) Golding Ol} the COUHLY of rene in the Sanie Le Trl itory, 
nd Johnathan Watson, of Titusville, in the county of Craw- 
ford State of Pennsylvania, of the second part, witnesseth: That 
the said party of the first part, for and in consideration of the sum 
f fifteer sand dollars to the said party of the first part in hand 
| by thesaid parties of the second part, the receipt whereof is herel 
ynfessed and acknowledged, has granted, bargained, and sold, and 
1 orant, bargain, sell and con- 


their 


( Lilt ni 

eirs and assigns, forever all the following-described lot- or parcels 
yf land and real estate situate, ly ind being in the county of 
ueblo and Territory of Colorado, to wit: Seetions numbered one 
1). two. (2), eleven (11), twelve (12), thirteen (138), fourteen (14), 
wenty-three (23), twenty-four (24), twenty-five (25), twenty-six (26), 
wentv-seven (27), twenty-eight (28), thirty-three (33), thirtv-four 
o4), thirty-five (55), thirty-six (36), in township twenty-four 

136 24) south of range sixty-four (64) west, according to the 
(7,overnment sul revs there tne same being® six ef 16) see- 

ons and, and containing, according to said surveys, ten thou- 
and two hundred and forty (10,240) aeres of land, and being situated 
1 both sides of the Huerfano river, extending up and down the 
ame, above and below the mouth of the Cucharas river or creek, 
and including a portion of what is known as the cannon of the 
Lower Huerfano river, and being a portion of what is known as the 
Las Animas or Vigil and St. Vrain grant; together with and 
les hereditaments, and appurtenances 


thereunto belonging or in any 


< 


ersions, remainder and re 
creof. and all the estate, 


Wise appertaining, and 


i the reversion 
: 1G and profits 
demand 


remainders, rents, issues, 


interest, claim, and 


—" ee 


re 


ee eo 
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whatever of the said party of the first part, either in law or equity, of, in, 
and to the above-bargained premises, with the hereditaments, rights, 

privileges,and appurtenances aforesaid; to haveand to hold the 
437 reveal Sasoaneesagade rapt caress Paste te 0 

tenances, unto the said parties of the second part, their heirs 
and assigns, forever; and the said William Craig, the party of the 
first part, for himself and his heirs, executors, and administrators, 
does covenant, grant, bargain, and agree to and with the said par- 
ties of the second part, their heirs and assigns, that at the time of 
the ensealing and delivery of these presents that he is well seized of 
the lands, premises, and real estate above conveyed as of a g 
sure, perfect, absolute, and indefeasible estate of inheritance in 
alpaca 2 and has good right, full power, and lawful authority 
to grant, bargain, sell, and convey the same in manner and form 
aforesaid, and that the same are free and clear from all former and 


other grants, bargains, sales, lens, taxes, assessments, and incum- 
branees of whatever kind or nature whatsoever, and the above-bar- 


gained premises in the quiet and peaceable possession of the 
138 said parties of the second part, their heirs and assigns, against 

all and every person or persons lawfully cl alming or to claim 
the whole or any part thereof the said party of the first part shall 
and will warrant and forever defend; and further, that the said 
party of the first part and his heirs shall and will at any and at all 
times hereafter, at the request and cost of the said parties of the 
second part, their heirs and assigns, make and execute any and 
every other deed or assurance in the law for the more, and sure, 
Se ee 


veyed, with the appurtenances, to the ee 
their heirs or their assig aa the said parties of the second part 
their heirs or their assigns, or his, her, or their counsel shall deem 


} 


necessary to be made by the said party of the first part for that pur- 
pose. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


439 WILLIAM CRAIG. | SE AL. ] 
Signed, sealed, and delivered in the presence of— 
WILBUR F. STONE. 
TERRITORY OF COLORADO, | 
County of Pueblo. J 


[, Charles H. Williams, a notary public in and for the said county, 
) Territory aforesaid, do hereby certify that William Craig, person- 
ally known to me as the person whose name is subseribed to the an- 
nexed deed, appeared before me this day 1n person, and acknowledged 
that he signed, sealed, and delivered the said instrument of writing 
as his free and voluntary act for the uses and purposes therein set 
forth. 

Given under my hand and notarial seal this twenty-ninth day of 
October, A. |). 1873. 
| NOTARIAL SEAL. | CHAS. H. WILLIAMS, 

Notary Publie. 
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LGS WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


mortgage eoverlne the Same property Was recorded (oy) January 16, 


| — pe , } } -- ¢ T; : : } ~f° Gre) 6prrs) ss 
L5/0, In book 71, on page 265, to secure the payment Of $0,070, On 


Oct. 16, 1875, and another mortgage on same property was recorded 


nn Nov. 13, 1875, in book 78, on page 495, to secure the payment of 


ape » 4 PULLS id. IS76 
W itn SS omy hand and ofticial seal this 25th day of November, 
we \ apah e€ Lh \ 
(S’o’d) WILLIAM C. LOTHROP, 
( te rk rae Re corde rs 
By CHAS. H. SCOTT,. Deputy. 
Endorsed: S. E. F. B., master. 79. Thomas Leitens- 
dorfer vs. Wm. Craig. Chattel mortgage. Phil. Golding to 
PS f Kiled J 3, 1878. (S’e’d) Edward F. Bishop, 
And the said paper writing marked T is in words and figures fol- 
vit | 
D) CU Sf (Lidh a big 10 B EX Armio, ach M Grant 
hi £253 
GENERAL LAND OFFICER, 
W AcHINGTON, D. C., November 29, 1878. 
\i. Armstrong, Acting Commissioner of the General Land 
eby certify that the aunexed are true and literal exem- 


OWNS [ron es of the General Land Office of ra deed dated 
Lith, 1844, from Cornelio Vigil and Ceran St. Vrain to Carlos 
Bent, and of a certified copy of a deed dated March 7th, 1844, 
147 from Cornelio Vigil and Ceran St. Vrain to Manuel Armijo. 
[In testimony whereof I have hereunto subscribed my name 
and eaused the seal ot this ofhice to be affixed, at the city of W ashing- 
ton, on the day and Vear above written. 
[Seal U.S. General Land 
(S’o'd) J. M. ARMSTRONG, 


Acting Commissioner of General Land Office. 


Office. ] 


Endorsed: | Ree’d Dee. 3, 78, $1, fee for certificate. J. N. W. 


entre el rio de Las Animas y del Huerfano que demaeroa la _posses- 
sion can et objecto de impulsar y facilitae el medio de polar aguellos 
Lerrenos que paro este fin hemos solicitado Vy alcansado la eracla del 
govierno de nuestro espontanea voluntad damas al St. D’n Carlos 
bent. y sucesores la sexta paots del terreno que contiens nuestro 
posesion en el decho punto del que separanios nuestro derecho y 

sujetanlos aque no pieserive el que le donanios porsen asi 
i485 nuestro valuntad espresando que devemas dar alas fami- 

lias que se tras portea halli terreno libre per que pueblen con 
sujecion alas y arantios y beneficios que per cembas se acuerden 


Las que subscriven duenos y pastedores de las terrinos incluidos 
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paro favorecier la colonia que wai dbpstrgpictae y por este estrajud1- 
cial documento que ater y amos en este propel comun per no habez 
del sello que corresponde asi lo disporrenios connuestro entera vol- 
untad y sera ton valido como intentico y per el se nos obligara a 
paraite vancia y cumplimiento yv per constancia firmaenos este en 
‘Taos A 11 de Marso 1544. 

CORNELIO VIGIL 

CERAN Sr. VRAIN 

Testigo: CARLOS BEAUBIEN 


TERRITORY OF NEW Merxico, | 
( ountly of laos, } 


}> : > . " } . } ; t . a i. hi P val Y) h ? . 4 ya 
Be it remembered that on this ew@7hnth day ol December, in the 


: meee ew re es Ste, cd ow 
Veal it OW) Lord one tnousanad ele hundred and forty V-SIX, before 
e : : . ' : : 
me, Cl 3 H. Beaubien, judge of the circuit court for the county 
pr ens personally appears | eran St. Vrain, of the town of 
{ { > } 4 ] ry _— » i> su? | | . " raft ° 
449 Don Fernandez de Taos, who acknowledges the within instru- 
’ , ee } Bas ¢ Etn gs ] { ’ t | mY ‘4 
ment of writing to be his act aud deed tor the purposes 


steal” 
therein mentioned 

res... i, ee eee Te *- ry) Poe Lent ee Seen 

Dake 1} aud certified LLIIeC day ana Veal ADOVe Wri itten. 


CHARLES H. BEAUBIEN. 


TERRITORY OF NEW MEXICO, | . 
County of Ta08. j si 


Be it remembered that on this thirtienth d: y of December, in the 
year of our Lord one thousand eight hundred and forty-six, before 
me, Robert Cary, clerk of the prefect court for said county, person- 
ally appears Cornelio Vigil, who acknowledges the within instru- 
ment of writing to be his act and deed for the purposes therein 
mentioned. 

Taken and certified at Don Fernandez de Taos the day and year 
above written. 

ROBERT CARY, 
Clerk of the Prefect Court. 


Los documentos que anteseden sar registrados enlos folios 25 y 
24 del libro respect1vo lo que certifico. 
Santa he. ebero e de, 1847. 


150 indorsed: Ceran St. Vrain & Cornelio Vigil to Charles 
Bent. Deed. Received the within document on the 9th day 
of July at 12 o’clock m., A. D. 1864, and recorded the same on pages 
256 _ 257, 1n vol. | of the records of Huerfano county, Colorado 
Territory. Ree-ived fees for— 
Recor ling Bi TU i a a a 
Certificate Psat Seema Fe NUP RAI kee TRE EOE I ee ee con ng Sr 60 
Lie on be a es he a 20 


$1 80 

This 9th day of July, A. D. 1864. Geo. S. Simpson, recorder. 
Enuorsed: Territory of Colorado, county of Las Animas, ss: This 
22—48 


Zui 


a enema 
Sc eee reer aapespon omer sre peempe mar oeregss 


WILLIAM 


State of 
same place, 
the first pert 


4 in the 
, of the 
ALly ¢ of 


barg 
erant, bat 
ond part, hi 
following- 


ane fe alie dd. wold. a 
s heirs and 


west 


the county of Las Animas, in the Territory of Colorado, de- 

. lod scribed as follows, to wit: The west half of section twenty- 
five, the west half [of] section thirty-six (36), all of sections 

tive, eight, seven, eighteen. nineteen, twenty, twenty-one, twenty-two, 
ean e, twenty-six, twenty-seven, thirty-four, and thirty-five, 


f all i 
ducal 
LOWNSHIp 
pring cipal 
| half | 


thirtv-three 
nie ridian ; 


. and thirty- three, in 
the 
John Hallum, 


= 
Sai) 


lands Faia by the said Joh She dl to me on sixteenth 

day of Janu: .D. 1874, it being understood and agreed that that 

? this « wid is to be construed as a quit-claim deed, without war- 
155 ranty, except as against ihone claiming under or through me. 

[In testimony whereof I have hereunto set my hand and 


> Mi 


SSOURI, 


: STATE | 


Saint Louis { ounty, 


Se ] 1] = pape pay Pat 
Chis day personally ¢ Lppear id before me. JONN Li W1S, clerk OF thie 
} rift tf liv ol } wrest . ot nalihad rd} y 
Ccireult court, GULV elected, Commissioned, ane q ltlieda accorains 
: elerk th / tL é { resi id] which is 4 ylart | | l and 
Lv Jia 4 als / LeCrkK Qo] vLIec COUT cl OLresalt * Wile as 30 @& CUULU UI i ¢ Ora cLLif 
° . ° | ’ . 

- ral jurisdiction, having a seal, A. J. Heath, who 1s to me _ per- 

Bn OI - gant ; ate 
sohnally well Lanier to be the sam person whose genuln wna- 

; 

ture is attached ne signed to the foregoing deed « onvevanee, 

. =~ 7 + saw iT, P l 7 } : i" } y } nad 
: who acknowledged before me that he had slened, sea lL, and de- 
livered tl vere. “ - | tor ti] ] ‘ POTN v 
4 bivered the foregoing mdeea 10 Lhe uses all }) OS! Lil A- 

pressed 

n testimonv whereol pave nereunto s i} Paliad este Lin xed 
ee ne e ) f id \ 1Q74 
the seal of said eourt on this the 27th day of January. A. D. 1874, 


at St. Louis county 


rt. St Le 


+9 


‘ireult Cou 
(S’o'd) 

Endorsed : A. 
j othee Dee. 


456 


m\ 
a 


CRAIG VS. 


Missouri, party of the first part, and John Hallum, 
party of the second part 
for 


ereol is hereby 
na ¢ 


bargain, alien, sell, convey 


quit unto the party of the see- 
assigns, forever the undivided « tld alf of the 


bed pieces, parcels, a 


1 township thirty- three so 
things 0d meridian, and sections thir 
| 


teen and twenty-four. in 
TOSSES » af ae 
south, of range sixty-four west, of the sixth 


and i 
of | section twenty-eight, 
all of sections twenty-two, twel anty-three 
town 
sixth pri incipal n neridii an ; 
his heirs 


: 
aay 
‘ 


aioresa 


, § ’ ] 

11} } " 

ALiisS JOU RELY. I 
. 4 


2Oth, x. 1). 
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THOMAS 


the 
1Ly 


.witnesseth: That 
and in porwr oka of the sum of twe: 
by the party v of the second 
ihencuin eal hath giv en, granted, 
conveyed, and by these _— doth give, 
~and 


x + —~ } ] cates ‘ 
nad tracts of] land. all situate 1n 


the 


uth, of range 2 sixty-three west. O 


Femdom: thirteen and east 
fof section thirty-two, and 
pions ity-four, twe ven, 
of range six ty-three 
unto the 
the same 


— ~ f 
1e eA 
IEV-SeC 


ship thirty two south, 
AVE 


] ; 
LO Itt and 


forever, lt 


OvVe 


and rst al itten. 
A 3: Tea 


Vear 


: 
j 


» NS 
‘ 


id. 


JOHN 
Hallam. 


10 


LEWIS, Clerk. 


Deed. Fil 


)) 


Hleath to Jno. 
IS75, at 


. + ¥ : 
OCIOCK @2. 


o e - © ~ | ‘ =. “ - i t sd . — vey 
, ° . ; — i A j ‘ - - J li > A od 23 one pond os 
. , > > a > Be . +> ae a. > - a = pA at ; - 
e Va oo > atoll > Necenal ra. - — ° ; ni aa eat "A 7 ee ab — f sod ae kr pe 
. —w - . am am a - 4 ~ = — am. _— > pea — ~~ o -~ — 
— — ¥ . - a. - ~— _— _ me : —_w . a — oo — — — 
“ ed aed oo —— —4 a ~~ —— 3 ——s is ~ oe — > _ 
- S : —— es ond =. a o® pane — - ow ~~ o Ppa 
re - ~ am omy = — | fj ~- oes : « an ean ad aS 
-~ ow — - dun ra woe —_ a j —~ ’ ~ — + -~ — . e 4 —_ a 
E ® ~~ — 4 el — = x 
st oe i —— ' ww ” f ' cmnd » ios ~~ = quae 
; ——— ~——- _— * _- —_ - =q -~ oa ——_——Ht _ w ——— 
wa © peters 7. 4 » —_ . a _— — ~~ —— _— ai 
. — . a ~ — al =— ~ oo anu wae > = oo o== — ~ ww = _ 
os bod ‘ 7 7 ° -—-~ » —_ oe Sl —_ e ~ ae ~-« ~ ——' eae 
a -” ’ an = - . —_— ome =F sf - al © —_ _ ~ oe — | ae — 
Smad — = = a a f — ~ pe ‘ - a6 f ~ ow 5 one 
~ deen 4 ~ - is - « “ 7 ° — named =~ . _ ~ 
= . a —— ° ~ - — a 
° - — a = — . 2 j _ —_ - _ ™ - ag «(OO r= + ox f —~ > 3} ~< j 
~ ~~ oo oe * - se ae —_ is - , a — 
- OF -« ~ - ° - . « - + a + ad — ponent guna - ” aot ~ A 
- ~ ~f a - ~ . ~ ~ - ow ~- “~ — du 
_ oon — - oe - - —a 
~ . = — > - " _ — i = 
- = ——— . = - - —" - > ~ = — ee et - ~ all = - ° < ~ — ow ~~? — _ —_ 
— —" - -~ — - es _ —) os a a ae “ai a © a a od = asad 
‘ ne — > oe ~ - ° - - ~ ve 
: ~— ed 7 - ne — “ee > a : Tees CS : 
~ -_ — id t = = _— " dun at ‘ 
a = = * —— > aan > os w — 
j 7 » — -_ — hs ° a ( ial ms - 2 = — —- » ~ © a Ae . { —_ 
- oe < e ~ oun + ow ie ” . = a . — ™ = ~ ~~ is - ~ 
pe ‘ . cs f a a = - a = — — - cr _ - — ant a ent i al - ~ . a =~ f —e 
” — v4 A P = os — i a - a —— ine ~ — - ass. oe ~ 
ow r ~ pave L - . . . om ow — ail _ 
o Soames nt a — _ - me? _ < . ™ 7 , — ._ a — a 
‘ ~ —— - — - - - > “ » ° 4 - a a _ aa ~~ - amt 
aan - and ba — - > ° - P - on - ¢ —— . - oe ote a ad 
one - ee ~ ’ - . . - a — ~ i ff ~~ ~ ov’ 
4 = - J = — aoe ooo - ‘ | on 
o — Quaties ~~ eet - ~ —_ — ” _ — - = — os | ot —_ _ 
—— . 1 ous ° ° ~ a ined ad Ye ° - — - id ~ = ” j ——~ - _ weet = j 
‘ - - —_ ° - — ~ -—_ = — 
= nt Pa ~ a aie = _ _ _ . al r ‘ ~ . se - se “ ~~ . - re eo ~ 
= se — ~ ~- ss a , “ ia . , — . , ~~ an = ; = 
ow ’ — , , om os ni = - = - = ~ mt s _ - } ow 
_ te j . “— f = — oa, - — ores - - q | pi - 
en = a el ; ~ . ~ ~ = — ” r on “ ee ° 
eas el a - = N° s } “ ; iw eon <i a 4 > j } D 
moet ee 4 = - hes a - - ° J - a —_ - . < a) { _ 
ad a. _ — — ™- ' as — ° -_—— 
aa _ a - — as - ~ a. - — " = - ~ f woe 
- ~ 7" oem ~ - “~ * - oo “= a — ~ ~ _ — 
. ‘ * ~ - -- - rom ~~ = - ~ al - x 
—_ eee | pa - _ ~ —! = ~ - - —_ ions A - ’ _ 
- = 2 wot » - ” — i + = oe —_ 
~~ ge. | a ~ + _— ~ — saad Al - 7 - ae ‘ a > que fee > pees 
' — - ere 
~— - - . . _ —_ ~ ‘a Za pom ~ a oe fj - F - = —- on x os 
I. ~ oe > - f ae —_— = f - - j s f a 
, — ” ~~. f j ~ — j _ wo ~ -— . ~— ~ ~ oe hae - Ps ae ao aos on 
- ~ — i pod <- = - = 
-_ - — a - « — wl = 
of f -_ . a — — a al j cutend cman a ~ ‘ aan - 
~ ee — — ausene) - —~ - - oe oe 
a ~ ~ ~« om — w - “ . - - - re “ ouseed 
’ _ - » = = Pi wo _ - » om on — ~ a _ _— - > = 
— ‘ = ” - , = “ a o- “a 4 " - - oe = ~ 
r a -_ ° 4 = —~ i 4 _ ontad | o — ~ - » = + _ “ - - . P ws — 
- ~- ~ ~~ - “ ~ j 
— — - _ _— on ® ——— — me 
f <mne — ” pete Be . —_ > = is = —~ 
a » _ ~ ~~ ao one -~< ana ~~ t - — - 
cape. r , 7 on ws ~ ~ ~ eed - — 2 - os — - » “ _ 
~ — f a “ . —_ pent — J P a = y al .. - ® se 
’ . = — - nee ~ ~ ~~~ f nat gt - 7 “ ~ rome 
es — ~ ~ < _ ° . nd on _ e 
‘ > =" ~_ moet ~ f ~ » o mua _ = ~ - 2 
— ” ° ~ a — ~ a tA - duns " 4 ~ +~ r 3 ae = 
pa -™ > + ~ ow , 7 4 Sd ~ j - “ ’ 
we > ‘ - ~~ —s —— - = org j 7 ° > = . 
2 ” tom od ° “ . — ~ - ” - —y — » 
“ - ~ -~ ne _ - ~ _ vay wenniee / - _— ; o~ - 
”~ f a -- ~ “ + ‘ +< - - 
f —— - . — ee ~ O - tae S _ ~ oe - , ; 
r - tes - 
mee, ~ ~ — _ - ; - - i - . - “ 4 
° - -~ = ~ ~ -_ _ = f _ 
af a = — - - ~ ; - + - - r ’ , “ . am 
I~ — . “ — - a was 2 — ! oul 
= a » — ~~ = - ~ 
- } po > = w _ ~s um ~ - Me Ml + 
= . ‘ - r - f 3 i > - —_ , . a an . ~~ 
r . : . e —w a — a - = e ~ - ve 
oes a j ~_- = " ~ . - —_ A - 4 - - 
- f a J + J ~ - ° - f -_ , F ra o jf . is 
4 - r > = f a - poe ~ ? 
_” ~ pu ad + —— —a = . ” o — 
- - a a . , “J Pa e = = 
” Pee e — = - wes , - a > “a = a . pote 
—_ - 4 - ~ — = 6 - ee ~~ > = “ 
: - . 4 - 
—_ = 4 j ~~ od - if * - a j . a as - : o 
- _ a ~ ~ j - rn j - —_— 4 ds 
° . - ’ - - » ae “ ¥ J as f 
F ~ ” - ~ . —— f = ~ - +: 
— < es + “ 
. —_= fea a o w 5 , 4 - oe. - - - ion 
j 4 ~ _ - + —— 7 _- ‘ a M ~ . a f ~ 5 - “ j 
> * ‘ - ~~ pe ae m - j 
a ~ t ee ne does ~ a i = - . , f . ~ a 
< . ital et at - - - * e _ 
i~ h ee. ee . , a mM 4 i f ¢ aned ad 
a ~ 4 i , 4 - 4 ~~ ~ - - m 
ss _—— . — - a _ a I — Ss - ig ao 2s 
= j oo a = ~ + os * “ =, - — = — — 
oe “4 4 5 ie “ ¢ = “ ; - > , - - - A 
beamed — -- ig f° « . = mr j —— = a ve 
“ - ms wot a ae f - ‘ ‘ i ~ —J pm ce - > * - 4 rere aoe 
_ a - » . —— v~ = < — = — + ~~ 
aoa . J ile ~ . be Sn eB - ‘ aon ee oe 
‘ : a - eo =, m f ~ - oe - j ne 
J ¥ ~ i . ed “ j > od , = - ~ | ae’ 
a - ~ - noe - ~ , alan é 
. 2 - on “ — 
. = ~~ - - = ty ? -— ‘ ~ —- -. - f 
~ . —— = a - , ~ My oa 1 : aes -_ v P f 
al ~ _ — — a ™ - 7 —_ A, - —_ ~ 
{ een — - ~ 4 { J ‘ on ne f dood ul m4 
™ § ‘ = a i ‘ ~ ~ : 4 - ~ or. o— nm 
™ pas « - P - . P on > —— bad - 
anand r ae am - a _-_ 
— ° a Penang = - L. P “ ~ eo J = -. — ro 
ow “ . ~ . “ deme on — a 
—— ° — “ an —~ ous ow 
a a ° — ane r ie - - a ° oe — — = -_ nme mn , 
~ (i tii od ~ - oe ~~ 
~ < mm - a _ — 
“ _—— pentend ny oe | ~ — Sone! _ - beces ” a as — an. 
eoer - — ow — _ .- 
= ~~ “ mong ‘ “ ene ox — a 
‘ —_ wow 7 - — © ~ > os a outees 
-_ o 77 > — » ‘ ° 7 ais = aid oo ~ po ound sy nl pel 
| a] an yo ~ as —" ” —_ —_ gaa 
» —_ aon “"* om. f _ ome ° « - . _— a f rr - o -_ nd | 4 © 
aan — > » 4 > j = — pee ee meee — — —_ 
Sf “ eet os ——y - ~ . ~ ——<— i _ ~——s tame 
om } —_ , - A e ° : — os - a dined pia _ es > = 
al «w = — “ ~— ~— es ) 
— > — - er —_ - - ‘~~ ; — - bs oe 7 —— omed ” — « — to 
aa ~~ - 
. > oa --- oo : ae vA F- Enz pga WE 8 a Ee 
— , cee — , , pone . ~ 
anal pase! — und . * - — _ ou a > J as jw wh ~ ™ | aD « _— j ant ¥ . pune) |= enamel, 
> oat - _ a. - “ _— —_ 
“ = rs » - a Gote ° = — e- Se —s/ oe pots + _ os a ow 
aw vee < = } 7 rod _—— “ ‘ ; . 
a" = — ow - 2 I j j y <a . ~~ “a om me que jm au ne > e g 
= r ‘ f nd = - * . 4 eet - —_ ~- ae . a ow — > ~~ 
62 - - >. o : ge Bose j - oe ae -m = 
- —_) a os wm aatuent we o & “ a 7 _ . ¢— >. —_ ae Sond Me ree 
- ow ~_ ~ iene’ _) - ow a \ _ - — s ~~ 
_ f + a - * a" ound od “ wee = > — 
— [ - - - ou — aid omens - omen “ on 
# ~— * - By = s 7 - 4 ~ } ° 
oo pond - Po ~ - ad PE | ~ as ee ews 2 ad 
a, —« = - iM % ~~ ~g f 
«a f . - . = —_ - > os ane ~~ on“ 
i . ~ “ apes - od ~~ _ . ee | s ® _—" nda j oman -. om re aie ~ peer a ‘ 
_ ee a - - _ - — 9 _ 
I~ pad ; _ ian « - - bd ; ip 5 * a id . ~—_ ps oe aa — > 
- << - o Pie» —— é — - « ~ - rm june ~ —_ 
: — — OS = nN + — = . 2 = 5S = 
. i f j anheed ee m f - 2 . « ~ a . — gand er) , 
“ ow - aud - f _ - _ ° “ , 
—— om ee - gua ) 
- - ee ~ 
~ ous - j —~ — oremmet ~ ‘ 
~ a - ~ = ’ “ « ~~ e > “ 
- _ on a ’ ve ~ oon a . —_ a ” . 
- > wr 4 - oe “ a = ~ om 
~ 4 @ = —— — onan i aad eo . sa J —— > od ——! 
aed j . = we j r — — j j pny r ~— eso Fa o- o 4 »¢ ate al 4 
- r _ a ” , nouames ~ . ‘4 bs “ « - — ~-_ we 
} ~~ Y — eum. ; ~~ a . oo a - pone — uo ao! ) 
e =e pokes, a . o- “ % a . —' « - ww atte - 
° bens . ~ 4 ; ~ ~ a é ) a ~ a _ d ~- ~~ e ed ; a a ~ 
‘ , eee | ~ Mts - , ’ ast ~~ ~ ~~ ow *'F 
t~ ~ > > 8 - 3 f S re 2" SQea a = a ; 
“ - a ~- = " sad - » P 
r - rl “ od raed nas ; ered - »* pwn erect _ ree ‘ 7 | 
4 a ee eee _ mal = ~ “se ~~ Y - 
\ ein | pe ee - - ’ . 2 a ; 7 
—~— ' 


STATE OF MIssouRI., | 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 1735 


In testimony whereof I have hereunto set my hand and 


day and year first above written. 


JOHN HALLUM. [seat] 


‘ Fa 
Louis { ounty, i 


This day personally appeared before me, 


‘ 
+ 


eourt of St. Louis county. in the Stat 


elreult 

elected, commissioned, and aan a according to law, which court 
is a court of record, having a seal, John Hallam, who is to me per- 
sonally known Lo be the Sale rr rPsol wh lose 2 nulne signeture is 
attached and sloned LO the ene deed ot COuUVeVahnce, WhO ac- 
knowledged before me that he had s Oli cL, seal d,and delivered th 

same, for the iden aaa Gesaies therein expressed. 
L60 In testimony whereef I have hereunto set my hand and 


iftixed the seal of said eourt on this th 


1). 1874. at St. Louis 


endorsed : State of Colorado, « | 
Cert that this instrument was filed for record in my ofhee at 1] 
{ el ( k .. August 0) IS76 and duly recorded In) book U, pave- 
59] A 892. (S’o’d) Jesus MeGareia, recorder, by Rafael Chaim, 

epu Kees, 82.75. 
i Sima \ EK. F. B., master. . 79 Thomas Leitensdorfer vs. 
‘iled 


De ed. John Hallam LO Josephine Farnsworth. I ile 


Wim. Craig. 


LO] And the said paper writing marked 


. . ol reo Cl 1+ 
meures as follows. tO WIL: 


r)> F . » . ° ; 
hepore OF ( CQUIiETILESSLOWMET t9 
Grant. 


DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., December 25th, 1878. 
I. J. M. Armstrong, Acting Commissioner of 
Office, do hereby certify that the annexed copy from page 
thirty-one, inclusive, is a true and liter ification fr 
reeords of the (cen L( 
In testimony whereof I have h 
& fused the seal of this Ol thice LO be affixed. at th 
on the day and year above written 


‘a 
[Seal of General Land Office. ] 

(Signed) J. M. ARMSTRONG, 
d lcting Comm SsLOne r oO; 


\\ IS 1 WOrdads ana 


tf General Land Office. 


bv Ke W. Tupper, deputy. 
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. who may desire | ) procure a reversal or modification of such aetion. 
[mn such eases ing President my undoubtedly exercise his diseretion 
and himself determine st what cases he will interfere his authority 
But this opinion seems to further adopt the theory that the Presi- 

dent ought not to allow appeals to him 
LOS in 6 Opins., 342, Mr. Cush Says Though he (the 
President is { take eare that the laws be faithfully executed, 
still it is physically in:possible tl he should do everything In 
person. ‘Therefore the Constitution and the laws give to him agents, 
through whose instrumentality the executive business may be trans- 
acted. Among these are the heads of DD partments and other sub- 
linate ofheers of the Government.” 
3 li welgoht oj IbhHOoritlies It 16 UPON th YPOUNAa OI a la k of 
| I Lt - le} 
In the ease of M r an increase of pension, of date 
Nov., 1859, Atton neral Mason uses the following languag 
lt is the constit the President “ to take care that 
the law faithtfu eX But the Constitution assigns to 
ress the power of designating the duties of particular subord1- 
nate off rs, al President is to take care that they execute 
their duties fait! nd honestly. He has the power of removal, 
put | 1 } 


not the power of correcting, by his own official act t, the 
's of judg ‘incompetent or unfaithful subordinates 
The extent of the President’s duty and power, under the 
to see the laws duly executed, has been fully examined 


4 } ; y tr }” ] iy ‘ Ta) ) hy 445 _ = ] y) ‘ } 1 g 
and stuted by ny pre aecessors 1n this office, and, without ene um be : 
Ing Unis communication with quotations, api ee ed reier vou to 
the opinions of Mr. Wirt, of October 20, 1823, and July 27, 1824, and 


the opinion of Mr. Tan vy, April 5, 1832. (Ath Opins 516) In th 
above case an ap peal lh; id peen 
sions to the Secretary of War. 

On the 3ist of Ju 7 S6U, wn ey General Black said to the Presi- 
dent in his opinion in the Meigs case: “An-offic la | act 
Secretary of War is your act, and a demand mat 


? 


Laken trom the ( ‘ommiussioner Ot DP li- 


done by the 
le upon you is no 
more than a remonstrance wiisasall to yourself against vourself.” 
(9 Opins., 465.) 3 
In August, 1555, Mr. Attorney General Cushing, in a very elabor- 
ate and able opinion, reviews the authorities upon the subject, and 
eoneluded that the President had no authority to act. (7 Opins., 
464.) 
170 In a recent case Attorney General Bates takes the same 
view, and makes the oe suggestions: 


= -_— 


“Tf the party who will not execut the law be a judge, the Presi- 
dent cannot perform his judicial duties. All that he can do is to 
give ee proper information to the House of Representatives, who 
may, if they think proper, apply the remedy of impeachment. But 
<i offender be a ministerial officer, civil or military, the remedy 
is in the President’s own hands, and of easy applic ation. He has 
nothing to do but to turn him out and 
naan.” (11 Opins., 16.) 


The language used by Mr. Wirt in 1 Opins., 625, is to the same 


fill his place with another 
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import. He is very full and explicit, and gives various illustrations. 
[t would require too much space to quote them here. He reiterates 
the same doctrine in another case afterwards. (1 Opins, 679.) 

[t would be tedious to cite all of the authorities bearing upon this 

question. Universally, with the exception of one or two, since over- 
ruled, 1f we may say so, opinions referred to by the case 

AZ] cited, and the one cited by myself, this doctrine has been 
recognized. | 

It will be observed, too, that the language is broad. There are no 
exceptional cases in which appeals are allowed. 

The learned Attorney General who rendered his opinion in this 
case makes a distinction between this case and those cases to which 
[ have referred, assuming that the latter were appeals to compel 
officers to perform acts merely in the line of official duty. (Opin., 
i Bae) 

This distinction seems to have no sort of foundation in fact or 
theory. In all the cases cited the language is — broad and unequivo- 
cal that no appeal can be taken. It is hardly just to his hon. pre- 
decessors for the Attorney General to assume that they could have 
used language so explicit without a consideration of the possible 
contingencies that might arise, or the various cases in which the 
President might be called upon to act. 

In m: ny ol f the cases it will be found, too, that the act re- 

472 quired to be performed by the officer or head of the depart- 

ment was one arising outside of his ordinary official duty, 

and supposed to arise under some act of Congress. Such was the 

act in the Des Moines land-grant case. (5 Opins., 276; so also 11 
Opins., 14, and others.) 

In the latter case the Attorney General, delivering the opinion, 
admits that the act which the claimants sought to have performed 
at the hands of the Commissioner was one that he ought to perform, 
but which it was incompetent for the President to interpose his 
authority to compel it. 

This opinion is lengthy and able, and reviews the authorities quite 
generally for and against the position contended for. 

It would seem difficult to see any difference in principle between 
that case dnd the one in hand. If the President would not inter- 
pose in that case, where the duty was admittedly one which the Sec- 
retary ought to perform, and which was much more ministerial 

in its nature than the one to which exception is taken in 
4735 this case, he will hardly deem it necessary or proper to as- 

sume the responsibility of doing so in this case when the act 
done by the Commissioner was one which it must be admitted, and 
mav be inferred from the opinion of the Attorney General itself, that 
he might re: sonably suppose to be in [the] line of his duty, and 
which admittedly he is not by the letter of the law forbidden from 
performing. 

But, granting the Setination contended for by the Attorney Gen- 
eral, could any duty which the Commissioner or Secretary of the 
Interior is called upon to perform be more official and in the line 
of his duty brag more plainly described to him than the granting of 
25—48 
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Secretary of the Interior does not look to the foreclosing of the rights 
of any one. It only looks to the adjudication of the case upon its 
merits before a higher tribunal, and one reasonably more competent 
than the one from which the appeal is allowed, and is therefore plainly 
within interest of justice. If Mr. Craig’s claim is just and 
450 right he has no reason to fear that he will not have it 
allowed. | 

We are of the opinion that the President, desiring, as he does, to 
do exact justice, in a case of doubt will decide against that course 
that maght result in irreparable wrong, especially in a case of such 
magnitude as this, involving such large pecuniary interest. 

It is a well-established rule of action in the courts that where the 
act of the head of a Department which is in harmony with the long- 
established rule of the Department is brought in question, and the 
act is not clearly wrong, it is sustained. (Sterling Morton vs. the 
State of Nebraska, Copp L. O., 2, vol. 42; Newhall vs. Sauger, Su- 


preme Court, Oct. term, 1570, Copp Ls O36, vo. BS: L. LL. & G. RR. 
R. Co. vs. The U.S Supreme Court, Oct. term, 1875, Copp, L. (), a. 
vol LD.) 

[ do not have at hand the authorized report of these cases, but 


. 
that the present citation will answer the rule for obvious 
reasons, being one that will hardly be disputed. (See also Barnard’s 
Heirs vs. Ashley’s Heirs, 18 How., 45.) There are besides some 
1S] objections, more or less technical, which affeet this ease from 
the beginning which perhaps ought to have some weight in 
determining the action of the President, but we deem it un- 
necessary to enter upon them here. 

[ have the honor to return herewith the opinion of the Hon. At- 
torney General in the case, and submit, in connection with this com- 
munication, a report of this facts and proceedings in the matter as 
disclosed by the records in this office, and also the exhibits therein 
referred to. 

Very respectfully, your obedient servant, 
J. A. WILLIAMSON, 


Commissioner. 


Suppose 


Al History of thre kacts and Proceedings in the Matter of the De rivation 
Claims under Vigil and Ne) Vrain, as Shown by the Record of the 
‘G7, neral Vand ()tiice. 


[t appears from an examination of the record in this case that 
Cornelio Vigil, a resident of the demarcation of Taos, and Ceran St. 
Vrain, a naturalized citizen and resident of the same, on the Sth of 

December, 1845, petitioned the Mexican authorities fora grant 
482. totheland embraced within the Huerfano, Pesipa, and Cucharas 

rivers to their junction with the Arkansas and Las Animas. 
On the following day Armigo, by his secretary, Donanciano Vigil, 
directed the justice of the peace of the proper jurisdiction to give the 
possession referred to by the petitioners. On the 25th of the same 
month and year the aforesaid grantees presented themselves to 
Miguel Sanchez, the justice of the peace of the third demarcation, for 
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the purpose of being placed in possession of the land petitioned for, 
and on the 2nd day of January, 1844, they were, by said justice of 
the peace, placed in possession of the land deseribed in his certificate 
of said possession as “commencing on the line (north of the lands 
Beaubeau and Miranda) at one league east of the Animas rivera 
mound was erected ; thence following a direct line to the Arkansas 
river one league below the junetion of the Animas and Arkansas the 
second mound was erected on the banks of said Arkansas river, and 
following up the Arkansas river to one and one and a half leagues 

below the junction of the San Carlos river the third mound 
455 was erected; thence following in a direct line to the top of 

the mountain to the source of the aforementioned. Huerfano 
the fifth mound was erected; and following the summit of said 
mountain in an easterly direction until it intersects the line of the 
lands of Miranda and Beaubeau the sixth mound was erected from 
thence following the dividing line of the lands of Miranda and Beau- 
beau in an easterly direction I came to the first mound which was 
erected, closing here the boundaries of this grant and having recorded 
the same.” | 

Ceran St. Vrain, for himself as one of the original grantees and 
in behalf of the heirs of Cornelio Vigil, deceased, filed a petition 
without date, under the provisions of the 18th section of the act of 
Congress approved July 22, 1854, with the surveyor general of 
New Mexico, praying for a confirmation of the aforesaid claim. 

On the 17th of September, 1857, the surveyor general rendered his 
decision in the case, which, in substance, is as follows: “The papers 
filed in this office are the originals, duly authenticated by the testi- 

mony of witnesses.” 
484 “Tt is also proven in evidence that the land has been in 

occupation from the time the grant was made up to the present, 
whenever the condition of the Indians would allow it to be cultivated 
and settled upon.” The treaty of Guadalupe Hidalgo, of February 
2nd, 1848, provides expressly for the protection of the property of 
the residents of the country at the time the sovereignty was changed, 
and, as no eontest has been filed against the claim, it is hereby con- 
firmed and transmitted for the action of Congress in the premises. 

By an act approved June 21, 1860 (Stats. 12, p. 71), Congress con- 
firmed the aforesaid claim as No. seventeen, providing that said 
“claim number seventeen, in the name of Cornelio Vigil and Ceran 
St. Vrain, shall not be confirmed for more than eleven square 
leagues to each of said claimants.” The second section of said act 
directs that in surveying of the claims of said Cornelio Vigil and 
Ceran St. Vrain the location shall be made as follows, namely, the 

the survey shall first be made of all tracts occupied by actual 
485 settlers holding possession under titles or promises to settle, 

which have heretofore been given by said Vigil and St. Vrain 
In the tracts claimed by them, and after deducting the area of all 
such tracts from the area embraced in twenty-two square leagues, 
the remainder shall be located in two eaual tracts, each of square 
form, in any part of the tract claimed by the said Vigil and St. Vrain, 
selected by them; and it shall be the duty of the surveyor general 
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of New Mexico immediately to proceed to make the surveys and 
) hori required by the terms of this section, 

It will be observed, from the concluding words of the second sec- 
tion of the said act of 1860, that the surveyor general was directed 
to proceed immediately and execute the surveys therein provided 
for, but it appears that that portion of the act was not ca. 
with until after the passage of the act approved February 25, 186° 
imendatory of the said aet of 1S60, for the reasons, first. that On 
the 2Sth ot february, [ISO]. seven or eloht months after the passage 

f acl sae ele portion of the ‘Territory of 
ISG. New Mexico was severed from that Territory and organized 
as the Territory of Celeste: Within which ‘Territory the 
Vieil and St. Vrain claim is situated, thus cutting off the appropri- 


. . j 1 . . : — — y " 
LLIONW) OUT O} which bhne expenses oO] makine sald surveyvs were to he 


~> 
— 
. 
—e- 


lefrave second, the act of Congress approved June 2nd, 1862, pro- 
g tl | Qe) rivate land claims shall be paid for by 
yvuers « | : reof intervened, and as the claimants 
refused to 1 CESS eposit the surveys were thus delaved., 
iS above s | ' sage ol thie ict of LS69 


the Cornelio Vigil an- St. Vrain claims, of eleven leagues ea 

lect to claims derived from said parties, as confirmed by the act of 
June 21, 1860, “shall be adjusted according to the lines of the publi 
surveys as lt s practicable with ‘the limits of said claims, yet 


) { | 4 ' ] 
compact a form as possible, and the claims of all actual settlers 


: icts heretofore claimed by said VigilandSt. Vrain, holding 
Y) > j ok * y? ty 17 ! ' +] ) | , ty hawa ) 
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made DV Salad Vioil and st. \ rain or thell leoal a ieee 
, Ro ao | 
tives prior to the passage of this act, who may estab! the 


claims within one year from the passage of this act. his Saree iki 


| nol i 
nowever, was, DV joOI1NI resolution of Congress of April Zo, Loi 
v4 4 ? . pre) : = ] . 4 " } . + ¥? i l ' 
(Stats. 16. }). oo) amended soasto read one veal from the compietion 
] . yy ] eet - . : ; } | ’ t ) ee : . : ] 
and approval ot the subdivisional surveys to the satisfaction of the 


register and PECceiy'’ r of the proper land district shallin lke mahner 


] a ee Oe.  F- 3s , 
be adjusted accord ne to the subalvisional lines of survey so as to 
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LSS Che second section directs the pt ublie survey y be « ea ended 
over the region where a proper location would lane a Vier 
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and St. Vrain’s claims, and that that portion of said surveys enuring 
; i tee a. gone . ( a 
LO tne benefit Ot salad \ Loi and »t. \ ralh shal] De paid ror by said 
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arties before their confirmation shall become effective. 

Pe _ 1 { + | a wee ; 
The third section direets the surveyor general to issue, under 
struetions from the Commissioner of the General Land Office. 
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approved plats LO Viel and Sst. Vrain ana also LO the derivati\ 
claimants. F 

The fourth section provides that the survevor general shall notify 
Vieil and St. Vrain of the fact that said surveys have been made, 
and that said parties will be allowed three months after such notice 

thin which to select and locate their claims, and shall also within 
said period furnish a description of their location, specifying the 
lines of the same; either party failing in this shall be deemed 
have abandoned their elaim, and their rights forfeited. 

The fifth section stipulates “that in case of the neglect or refusal 


ot the said View and st. Vrain, Or either ot them. tO ee 
SY of the provisions of said aet and the act to which this is 


} 


amendatory, and LO locate their said claims cS provided 
therein, no suit shall be brought or proceedings instituted in any 
the courts of the United States by such party or any one claim- 
ine through or under them to establish or enforce said claims or for 
any cause of action founded upon the same, after six months from 
Passage of this act. . 

On the 20th of Februar 1869, this office instrueted the surve 
veneral of Colorado to RE Immediately, in compli (nce with ihe 
requirements of the provisions of the second ‘section of the afore- 
said aet of 1869, to extend the publi lic surveys over the claimed 
limits of said Vigil and St. Vrain claim. That in the meantime, 
while preps arations were bei Ing made and the guide meridian being 
extended, a notice was to be published six weeks in two newspapers 
hantes ie greatest eirculat 101 e oo all the claimants LO file, 
within three months from the date of said notice, a description of 
the loeation of their respect ve vedas 

On the 27th day of April following the surveyor general 
190) rS ‘ported { thr: at ne ith r the orantees hor the derivative elaim- 
ants would furnish him with a description of the location of 

their claims. 

On the 31st of July, LSG69, the surveyor Qt neral was instructed to 
allowed two months 


+ | 


again notify the claimants that they woul 
from the date ot notice tO file description Ol their claims, We. 
On the ha Ol April, ISTO, the surveyor ceneral report ted that 
ither st. \ Wn) hor his | iC oal repress 1} atives had filed any | 
but the eNge Vigo had filed several. That the Vigil and St. 
V rain tract covers e ols Ly miles mar laure, embracing DV Le Survey of 
— ntees LOG. 45 > ACTES., and that they had disposed of land nn 


alms, 


pb 


different parts of the claimed limits of the grant along the various 
streams running through it. 

On the 24th * lebruary, 1572, the surveyor gen 
completion of the surveys, an | | 
tions from this othee, under « 


“air ; e $% ° ci 
and cialmants were notitied Of sald facet and requires 


} j ¥ 
erat reported 


‘ 
h the instrue- 


scription of the location of their respective claims. 
LD] On tne 20th and 28th of April respectively, 1870, t 

véyor general transmitted to this office a transcript of the 
deriv tive claims within the exterior limits of the Vigil and St. 
Vrain grant, from which a tabular statement has been prepared 
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showing the number given to each claim by the surveyor general, 
the name of the claimant, the area of the traet claimed, and the 
SsOUTCEe and nature of the title, under the head of remarks. see ex- 
hibit herewith, marked “CC.” This statement shows a total of 68 

rivative claims, embracing an aggregate area of 251,580 acres ; 
also a! transcript of the description ot the claims of actual Se tt] ers 

hin the boundaries of said grant, who settled psior to the 25th 


of Febru ary, 1869, showing a total of 657 es nado agore- 
eating an area ot 105.120 acres. The dat however, contained in 
this last-mentioned list, inasmuch as tee sina of the settlers therein 


not confined to any particular portion of the claimed 

nits of the Las Animas errant but extends over the whole tract 
ind described as being along the streams, without reference to the 
| veys, it is not pertinent to the object of this 


rete} rea to are 


if ’ 
report 
192 On the 2Ist of February, 1873, this office advised the 
register and receiver at Pueblo, Colorado, that the limitation 
of one year prescribed in the aforesaid joint resolution of Congress 
from the completion of the surveys within which the derivative 


claimants were required to file their claims woul a ieee the 24th 


Hebruary, LS/ b. and Instruct d said othee i that they eoul hot 
reeel\ eor entertaln any\ cl] plie: ition s from s: ud derivative claimants 
after that date; also, that rou and aiteranil sake Gaede ae 


eive pre-emption filings and allow homestead entries on all lands 
nbraced in the applications of the derivative claimants. 
On the 15th of June, 1873, the attorneys of the heirs and legal 
representatives of Ceran St. Vrain filed with the surveyor general 
of Colorado ahh apy] plication to locate eleven square leagues of land 
withite ta tice boundaries of the grant, describing therein with, 
reference to the lines of the public SUTVeVS, the land they had 
Se le - be ted, and On the Same day the heirs and legal representatives of 
Cornelio Vigil, by their attorneys, made a similar application 
195 to locate eleven square leagues. Izach of these aforesaid appli- 
cations is accompanied ny = nee showing the lands se- 
a transmit herewith, marked Exhibit “D.” 
On the 24th of February, 187 1 the register and receiver trans- 
mitted to this office = tga filed in certain derivative claims 
within the claimed limits of the Vigil and St. Vrain grant for their 
action, with their decision in each ease, bearing same date with that 
of their letter of transmittal. It appears from said letter that the reg- 
ister and receiver acted upon thirty-nine derivative claims. Of this 
number twenty were rejected in toto, and in the remaining thirteen 
awards were made in each ease as follows: 
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line ol Beaubien and Miranda, L( the place of beginning, to- 


i a ] sp , . , , ] , ‘) \ as , , 
yether with all the privileges, rights, and appurtenances to my said 


ae 
terest 1 Sala 


the same 


his heirs and assigns forever, hereby covenanting for myself, my 
; } ° : ry ae y ce 
leirs, executors, and administrators, with the said D. W. Hughes 
eS ee ee ] : ay } ee aia a 4 
ina his heirs and assions, that | have a good rignit LO Guilt-Cialm the 
| x } yl 1 . +7 ‘ ] ] ral] ‘> ] Y?} = — ‘ — * > * » 3? 
Aavpove-dadescrived reInises, ald Will, and my ICITS, AGMILDIStTrAators, 
. — - 7 " 
and executors shall, warrant and defend the same to the said D v4 
ann } ‘ mm 5...¢ } = 
Hueli adhd to fils he Irs and assSI2@NS, AGAINST all ‘Talbis mad by. 
‘a j +» ? } ? 
LHrough, or Ubaer Nie 
In \ VI ; | \ hii t ] * hand nad fy 
il Vv i Phere \\ ihe reo ile ( fit l'¢ Lhii we, oh i\ ij L11d Alii { iV! 
} ’ | : . . ] " | ] ig 
seal this thi ist) first day f June, one Lhnousand elgnt hundred and 


TERRITORY OF NEw MEXICO, | 


( j f ) ; >P 
f ‘iid OF CPi 4 fif : } 
T> : ; P } ee } ] a C } ae al : 4 : 
Before me, the undersigned, clerk Of the probate court for 
< A 
os A ] ‘ <r _ + ’ , ‘ . : >> i= , i » ’ 
4 the said county of Dona Ana, personally appeared Robert 


Te mm: eS l ackowledo ron 

P. Kelley, to me well known, and ackowledged that he signed, 

hed ee Fe Lee 1 +] wae ; —, ] ry ¢t] penne 

seaied, and deilvered the foregoing deed for the purposes clit 
- 


. 


} 


| 

' 

4 
yt] + | Oly , nitin}i | hy voluntary ae ' } } cl In 
MbIOHNS therelh Mentone as DIsS voluntary act and deed. 1} 


TERRITORY OF COLORADO. | 
County ot Pueblo. } 


? 


[, Sam. Mcbride, county clerk in and for the county and Territory 
aforesaid, do hereby cert 
deed from Robert P. Kelle | 
two (2), pages 741 and 142, of the reeords of said Pueblo county. 

Given under my hand and official seal this eighth day of Febru- 
ary, A. D. 1872. — 

| SEAL. | SAM. McBRIDE. 


y +? 
County C Lé rk. 


y to D. W. Hughes, as recorded in volume 


ays ts | Endorsed: ] Certified COpy ot deed. Robert Kelley LO 
D. W. Hughes. 3 interest in Las Animas grant. No. 19. 
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Aus WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


* © , 
? . ¥ » ‘ : rm poe ae ee 
records of Huerfano county, in Colorado Territory. Fees received 
| »?° reco} } 10 
1 40 
BLeN ~ 
‘ ay 
. ] | Va } 
Mmnotry IMdices, eaeh 1LU¢ . ” 
, ‘2() 
f , ‘ c\ r r rd a bic ee Sie 
L 90 
May 29th, A. D. 1865. Geo. S. Simpson, recorder. 
‘ " " . - = 5°} . + o™ } a ) } ‘ : | - 
| Hndorseqd * | NO ileqd 11) | Pee te land omee., | ueblo. ( olorado. 
by W. FEF. Stone, att’v, February 12, 1872. Irving W. Stanton, reg 
ister. Territory of Colorado, Pueblo county. I hereby certify that 
| rl »- eee A oe $ 
Phid) I StTrun of L O} \V I} [ 10 \\ i ied fol reeora Al YAU, minutes 
: es . ’ | } 4 | 4 = = 7 | : y ] 
1? o’eloek m.. April 8th, A. D. 1869, and duly reeorded in vol. 
= : ' { , a eeeene = Rae Kees 
s 40 & 41. book of records. J. D. Miller, recorder. ees, 
~“ | ] 
, ' : y ¥ + . 2.2 ¥ : ee 
Know all men by these presents that I, Ann Caroline Houghton, 
of Joab Houghton, of the county of Santa Fe, of New Mexico, 
} . ¢ ro a eae J = } ee saint 
eke 1} n oF one tThNoUSAT qadoiuars to nie 
: i bv Ca \\ im Craig, of the United States Army, at pres- 
. 2 . y . > , . - 
Fort Union, county of Mora and Territory 
| | | . 
* = ° ‘ 
: 1] hereol 1s hereby acknowledged, have 
’ } } . 
| ed, sola, conveyed,and forever qult- 
] | ] ’ y a . cy ] ‘) °») 
i ) \ \ aim’, ANd to Is ak Irs and ass iis, 
) ) land situated on the Huerfano 
? 2 } ‘ ‘ | ] ’ ' 
‘ I | ‘ i } Oe) mh Oy} ( OLOTa 1O LneLu eq 1} 
} ' 5 , . ) Wes t 
08 i made by \lexican government to Ceran St 
| + 
} } { — 
’ Cornell \ OO] I Lt) econtirmeda to the same and to thet 
: ns and leoal represent L1Ves D\ he surveyor general of the Ler- 
te = ve ab —— . 
T t t ‘) 1 vere" ,< 
of New Mexico, Septe (th, 1857. Said piece or parcel 
C4 aia aid river Huer 
r tana Comprises On halt I é he valley of the sald rive! uer- 
at cs Lae le of the two mil f said valle 
no, and wthne southern Hall mille of the two mites Or Sala Vale 
} ; ’ ; ‘ ; ‘ gee ’ ? ‘ 7. ca 
retofore conveyed by deed of Ceran St. Vrain and Spruce M 
aird to me, the said Anne Caroline Ho iehton and is bounded as 
, ’ . . — 
. 5 | } } i } . = " vs ) 
| VS, to wilt (On the north bv lands belonging to the said Ann 
¥ ’ t | ,* eS. 
ne Houghton aforesaid, on the south by the lands of Willian 
‘ ’ } 7 7 = ” } 
1 on the east and wes by thi highbiands lying upon each 
] oe me 1 oa i} 
emelaene iii ( si] river friueriano togethel WIL tiie 
} ] ’\? } y } +] a1 . rs ' | iz nd 
DriIvirex Ure es to tne sala tract ¢ ian 
s? i i — +7} i i 
' os . i } } T ] |] 
’ ‘ Lp] rtall - DeLOnNn LIne tO nave and to Noid 
' : ’ ' } “s ] a ] " a. ] . 4 . mr 
tor pareel of tand nereinbetore aescribed, COMprising 
' 1} : , A — ‘ o +. rncA1L + | , 
mie or the valieyv of the river Huerfano aforesaid to the 
riess, With all the priviieges thereunto pbeionging, UNtO 
William ¢ raig’, and to HIS Nelrs and assigns, rorever, agalnst 
' { ver claiming. or to claim 
Liiais , bers ViiatSoever ClalmMming’, OF to Clal 
ht U: ( Una Hye rs, executors, administrators, 0} 
j 7 PPR ? SETS 
a 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER., 20% 


~e 


1 testimony whereof I have hereunto set my hand and seal this 
third day Ol June, A. 1). LS65. 
| A. C. HOUGHTON. [t. s 
Witnesses : 
G. E. WEBB, 
SAM. Ek. SHOEMAKER. 
Know all men by these presents that I, Joab Houghton, husband 
of the said Ann Caroline Houghton, who makes and executes the 
fare FOIng deed ot conveyance, do by Lest oom’ nfirm and sanction 
the same. | 
[In testimony whereof I have hereunto set my hand and seal this 


third day of June. A. D. 18638 


> ‘ ] ! } 4 d 
Be 1 ! membered that on this third day o pune, A. VD 
a 
> | 
SOnaALLY Callie b ror the UnaePrsignied ate I j 
we >> >” ] , ] | 
of Mora, Territory aforesaid, Ann Caroline Hought ot Joab 


' , ? . 4 y . > : P " . : 
Houghton, and the said Joab Houghton, whose names ar SIV Tea 


—s 


me, alla acknowledged that tney signed ana deilvered the same fo} 


ms 


Lhe 1oregolneg deed Of econvevanee, DOtH velhnhe personaliv KhOoOWwn to 


a & 7+ ‘ } j 7 > . » - > . * : } : ‘ aa i | ; 
the purposes and designs therein mentioned, In witness thereot 
4 - < 
ro herann oO } yh : 7. 7 nl A ») +] 
nave hereunto signed my name and athxed my seal Of o1l1ce on Lhe 
} 
v 


and year above written. 


| Endorsed:] No. 6. Filed in U.S. land office, Pueblo, Colorado, 
by W. F. Stone, att’y, February 12, 1872. Irving W. Stanton, regis- 
ter. Received the within instrument on the 7th day of September, 
A. D. 1865, at 12 o’clock m., and recorded the same on pages 215 


216, and 217 in vol. I of the records of Huerfano county. Received 


fees for— 


reer Ey Geni a iis i ia a et ah | 30 
ee EN er pana ieee, Merri smn rts eA mee wey Swen y Mogren mt 30 


Entering on indices, 10e___- ; | 2() 


| SO 

Sept. ith, A. D.1868. Geo.S. Simpson, county clerk & recorder. 

D04 [ Endorsed:] J. Houghton and wife,in her own right, to Wm 
Craig. Quit-claim deed. Territory of Colorado, Pueblo county. 


[ hereby certify that the within deed Was filed for record ut LO min- 


vol. 2. paves 36 & 387. book of records. J. D. Miller. reeorder 
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ied in the grant oO} land made by the Mexican vyovern- 

' a yee ae ~_ ; eee = at Ee re : 
(eran st. Vrain and Corne lio \ 1o1| D\ deed OI grant, vpear- 


° f date he 9th day of Decemb« r, 1643, bounded and deseribed as 


eolnning at a point in the eanon of the said river Huer- 


% 1 } 3° 1} | 
. . > > > +f ‘ vavad' s , ‘ 
running thenee southerly in a alrect Line iollowlneg the 
} } |. } ; 
rection of said river to a point on the east bank or side of 
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] ] 4 
i) LCT < eet Tt) Itt) ) Apache CrCenR. which Clip tles lnto 
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retner Witt i th briviegves 1D COMMON OF PpPastuUurad' 
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Del i stone upon all parts Ol ald graht not 
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streams. or especially now or hereatiter con 
Ae y 
tion, Minine, or othe r like purposes ; to have and to 
& 
1 } Pls a Sa si 7 oi , ] ; it | 
1 tract or pnareel OI land De redv conveved, tovethe WIth 
- } > ry wet, >< ‘> i | y” i he] J «cy . 4 1] pe Me oh 
ne appurtenances thereunto deiong ing, OF all MY PIL, 
, . 99) ; 
te the o the said William Craig, and to 
{ - a i — | 
~ - } \ i ene LO DiICII cL lt Lis SUL" List 
is 4] } i | 
| mendes the SAC rioht, LILit ana 
= BD ie ° ’ 
' ' } 
said William Craig, his heirs 
’ ‘ lat 1) ¢) ) | 1h} 1) 
‘ . yk ¥ ft Uichlilil OF t chill i) 
i | ’ ] | 
t ()] | Lilie erenee {Ji Ph) pels 
, , 
; , ? t > y } } ] ; ga 
| cA ‘ ii J) fe { 1} \ Pict Lil clAbitl Stall Baer 
4 
A i). i ? 
' x T 7 i y [ 
i | ‘ i | 
Cui, IN ‘ag VRAIN rool \ ] 
a 
’ EI ; ™ Ff pi \\ rie ™ “> & ~~ 
; ‘ ‘1 j \ \ ‘| { }} i; ) 
i ; i 4 & 
tk. ,*% 
‘ RikN 
Y ' 
i } ()j NI \\ Ny X J ‘ 
{ t t) 7 Mor j 
4 i ¢ x = + | ! { 
i> ne, the Indersigned, a notary PUD WIthnIN and ior tik 
\ ae 1] ama (i St Vpaj 
. a © .7 6} “ytc\?* ‘ ‘ MmoPranVyWd|ail ly fesy oyeed 2) 6 ’ 
Uni bs tf Mora afo CSald, persohaity Came Verall Ov. Palli, to bie 
. v . 
} } ' — , } od : : . } ;* ss 
to be tne same person Who signed the foregoing deed of con- 
« . ‘ 
a Ce 1 4] tad +] | \ 
ee. and acknowledged tnat he executed the same for thre pur- 
j | . ‘ + | ' = ¢ , eo » > | ‘ ] ' ’ ] ‘ . oy <y 2 | } 
ses and desions therein mentioned, as his yoluntary aet and 
: 
Soe. i 


56] In witness whereof [ have hereunto signed my name and 
1 my notarial seal this first dav of Septem ber, | ie t 


SEAL.) THOS. H. THOMPSON, 
Notary Public. 


4 rstis a . is 
| Ceran St \ ralhn to \\ illiam (¢ Pale. Deed. Received 
the within instrument on the 7th day of September, A. D. 1863, at 
» 8 . 1 } - ° a 
kK In... ang recorded the same the Sale day, Ol} Dales ZOD 


i ’ | * is a . * 7. - , oo , y : 
ZUG & ZU In Vol. [ of the reeords of Huerfano county. Receive 


a 


Entering on indices @ 10¢ oe ei 2U 
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Sept. 7th, A. D. 1868. Geo. S. Simpson, county. clerk & recorde: 

| Endorsed ; J No. 8. Filed in U.S. land office, Pueblo, Colorado. 
by W. F. Stone, att’y, February 12, 1872. Irving W. Stanton, regis- 
ter. ‘Tern tory of Colorado, Pueblo county. I hereby certify that 
the within deed was filed for record at 25 minutes past 12 o'clock 
1., this 8th day of April A. D. 1869, and duly recorded |. 
pages 41 & 42, book of records. J. D. Miller, recorder. Fees, $2.50 
Paid. 


— il — 
“ 4 > _ : . " : * . ‘ bie ’ ‘ | 
[| sS. Inter. \ Stabhnps, TOUP GQOLlArS In aAMOUTL 


—) 


Know a men by these presents that I. Ceran St. Vrain. of the 
county of 08, 10 the Territory of New Mexico, in consideratio1 
two thousand five hundred dollars to me said by Captain Willian 
Craig, ot the U nited States Army, at present Q resident of the eountvy 

Mar: , Territory aforesaid, the receipt whereof is hereby acknow!] 

acd have by these presents bargained, id 1 4 
IOV quit- claimed and conveyed to the : sad Will m Craio and to 


f 


his heirs and assigns, forever a certain 
situated on the Huertano river,in Huerta er nanage sia peace ig 
rado, about eight miles up said river Huerfano, above the crossing of 


a road leading from Fort Union, in New Mexico, to Denve1 
in Colorado tienes said tract or parcel of land being ineluded 
ie sae of land made by the Mexican government to Ceran St 
Vrain and ren Viol by deed of oPrant bearing date the 9th d 

~ December, 1845, and comprising two miles of the valley of 1 


e 
said river Huerfano, and is deseribed as follows, to wit, measurin; 
from a point in said valley at the center (as nearly as can be ascel 
ee wy ied bier settlement known as “ Mexican Town,” nortl 
erly and southerly from said point with tl 
sald valley in a direct line one mile in each direction, and bounded 
on the east and west by the high: ands Lyi Ing upoki each side of said 
valley together with all the privileges in com non of pastu lrage, water, 
wood, timber, and stone uponall parts ol ‘said grant 1 lotsituated 
IOS Wn the valleys ot streams, Or especially now or hereatter COl- 


, 
FC reners ii COUTSe O} 


veved for cultivation, mining or other like purposes; to hav 
—* hold the said tract or parcel of land hereby conveyed, 
ether with all the appurtenances thereunto be Jonging, or all my 


" } 7 
' 


right, title, and interest therein to the said William Craig, and to! 
heirs and asslon, forever, and to their and his sole use and behoof, 
warranting and piso tiegacd gers tg title, and interest herein 


' . ; mie : 
before conveyed to the said W1 Craig, his heirs and assigns 
7 4 1] . ‘ , ‘ } oe, ' , ? a ae ] , i | a ' a 
VILASL all persons whatsoeve rT al; Ll? ning, Or to ¢ laim. DV. LHYOULT, 


} 


i ne kai ag es So ga ema the name of my heirs, executors 
ministi ‘ATOrS. Or ASSIONS. 
In testimony whereof | have hereunto set my hand and ceal this 
first day oft Septem ber, A. 1). 


7 #*) 
LOO. 


CERAN Sr. VRAIN. [L.s 


executed & delivered in the preeen witness— 
WILLIAM A. BRANSFORD, 
H H GREEN. 
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yaw Be it rememobvered that on this sixth day Ol December. A 
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Lue) o, Territory of Colorado, aforesaid, and being bounded and 
lescribed as follows, to wit: 

Te Commencing at a point on the east side of the Huerfano 

river upon the boundary line between lands owned by Wil- 

ALY al lands Vine | bk the heirs of a b. Doyle, deceased, 

be] (| nd vy line reaches the LOp Or brow of the bluff or 

lon the east side of said river, running thence three (3) 

line due east: the Li¢ lh a straight line to the northeast 

ti of land e d to Wilham Craig by Ceran St. 

Ist dav of September, A. D. 1865, and deseribed as 

yeu L spring or hole of water at the 

ioh sandstone bluff situated about nine miles from the 

Htuerfano river on the new road leading eastward 

rossine to the crossing of the Rio de las Animas at 

1d l i ja d hereby cenveyed being Lnree 

from the said spring or hole of water as a 

toward each ot the eardinal 

of tl mi) nort! south, east, and west:” run- 


nee alone | rtt ne of said tract of land three 
| st eorner of said tract: thenee 

of said tract three miles to its 

west henee in a straight line to a point at 
he Huerfano river, which is the 

1ds OT) the east side of sald H uer- 


ibove-mentioned William Craig; thence 
, lowing the line which divides the said irrigable 


William Craig from the bluffs or high lands adja- 

int of beginning, together with all the right-, privi- 

res, and appurtenances thereunto belonging or in any wise apper- 
ining; to have and to hald the said deseribed traet of land to him, 
said C. H. Hungerford, his heirs and assigns, forever, so that 


ther he, the said Ceran St. Vrain, his heirs, executors, adminis- 


ors d assiens. or either of them. can. shall. or will elaim under 
; ‘ ] " . i. i. . » » i? _ a : ] > . ) f » f iY we hd cl 
1)} iv7h Him or them any rignt, title, or 1nterest 1n or to the Sala 
a } ’ | ’ - , + 
' Of ianda or any part or parcei thereol forever. 
In testimony whereof I have hereunto set my hand and seal this 
} y , } } _ 
V O} Decem bi A. iD LS65 
Y ’ y ‘ x , "7 
W. CRAIG. [1.s.] 
’ | } ] 
p> | and lelive I 1 tne presence OI 
TERRITORY OF COLORADO, | 


4] } 


[). IS6o, before me, the undersigned, a justice of the Peace in 
ior the COUNLY Ol Hluerfano, erritory ot ¢ olorado., Calle \\ itliam 


] 
i 
I 


known to me to be the identieal person 


vhose name Is aftixed to the foregoing instrument of writing and 


o be his own voluntary aet and deed for 


—— 


knowledoed the same 


urposes and considerations therein set forth. 
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In witness whereof I have hereunto set my hand and seal this 
sixth day of December, A. D. 1865. 
W. J. THOMPSON, lL. S. | 
Justice of the Peace. ~ 
[Endorsed:] William Craig, ag’t, to C. H. Hungerford. Deed. 
Filed in my office, this Sth day of January, 1S66, and recorded in 
vol. 7. pages S56 & S87. 


pon my 


i iat ad a ad idem Bremer fe! 
BS er We OL AAR ETS ERS ETT Ser 50 
I aia is NAR Ag isa vk enh aes GAIA RO ge 20 

ww" +) >) 


ee'd payment, George ». Simpson, recorder, per Jos. M. Stoner, 
d Dp 'ty. 
| Endorsed: | -_ 11. Filed in the U.S. land office, Pueblo, Colo- 

rado, by W. F. Stone, att’y, Pileoate Lz. 40te Irving x W. anton, 
register. Te rritory of Colorado, county of Pueblo. This 
for record at 6.80 o’clock p. m., February Ist, A. D. 1s 
recorded in vol. 3, ] page 6 11-2 of records. Sam. Mcbride, recorder, 
by Jas. D. Henry, dep’t. Fees, $2.75. 


U S. inter. rev. Stamps, Ue. | 


o7] Know all men by these presents that I, C. H. Hungerford, of 
the county of Huerfano and Territory of Colorado, for and in 
es ape of five hundred dollars to me paid by William Craig, 
of the county of Huerfano and Territory of Colorado aforesaid, thi 
rece ipt of es h is hereby acknowledged, do, by these pres hts, lve, 
grant, bargain, sell, convey, and forever quit-claim to t 
liam Craig a certain piece or parcel of land situate in the county 
and Shee aforesaid, and being bounded and deseribed as fol- 
lows, to wit: Commencing at a point on the east side of the Huer 
fano river, upon the boundary line between lands now owned by 
the said William Craig and lands owned by the heirs of J. B. Doyle, 
deceased, where said boundary line } aches the topar beet of the 
bluff or high land on the east side af sald river; running thence 
three (5) miles in a line due east; thence In a straight line to the 
northeast corner of a tract of land conveyed to the said William 
Craig by Ceran St. Vrain on the Ist day of September, A. D. 1865, 
and deseribed as follows, LO oe * Lying around and adjacent LO 
a spring x or hole of water at the foot of a a sandstol Le 

O72 ~—b dufl f situated about nine miles from the cros sIng 0 e Huer- 
fano river, on the new road leat Ing eastward from said eross- 
ing to the crossing of the Rio de las Animas, at Gray S rand nes" 
tract of land hereby conveyed being three miles square, measuring 


from the said spring or hole of water as a center, one and a halt 
miles toward each of the cardi inal points of the compass—north, 


L\/ a 
south, east, and west;” running thence along the north line of said 


tract of land three (3) miles to the north west corner of said tract; 
thenee south along the west line of said tract three (8) mules to 


its southwest corner; thence in a straight line to a point at the 
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This indenture, made and entered into this the twenth-eighth day 
of December, one thousand eight hundred and sixty-nine, by 
and between David W. Hughes and M. E. Hughes (Hughes), 
his wife, of the county of Marion and State of Missouri, parties 
of the first part, and the “Colorado Land and Colonization Com- 

pany, of the second part, witnesseth: That the said parties 
O79 of the first part, for and in consideration of the sum of 

eight thousand dollars to them in hand paid, the receipt of 
which they hereby acknowledge, as well as divers other good and 
valuable considerations them thereunto moving, do by these presents 
alien, convey, and confirm, grant and sell, remise, and release unto 
the said party of the second part forever, the undivided one-half 
part of a certain grant, tract, or parcel of land in the Territory of 


} 


Colorado, and being the same land granted by Manuel Armigo, 
Gove-nor and commanding general of New Mexico, according to 
the ri and customs of the re Noa of Mexico, to Cornelio Vigil 
and Ceran St. Vrain, on the 2nd day of Ja nuary, A. D. 1844, and by 
the ‘ui of said Cornelio Vigil cCOonveye d to Robert P. Kelle Y ab d 
he Ashurst, April 15th, 1859, and by said Ashurst conveyed to 
Robert P. Kelley, April 23rd, 1859, and by said Kelle »V conveyed to 
David W. Hughes, of the first part, June 1st, 1861, and more particu- 
larly deseribed by metes and bounds as follows: Commence- 
576 ing ata landmark No. 1 (Mohouaro), one league east of Rio 
de Las Animas, on the north line of the possessions of Miranda 
and Beaubien; thence deste: In a straight line to a point on the 
Arkansas river one league below the meget of the Rio de Las 
Animas with the said river to landmark No. 2,on the bank of the river; 
thence following up the said Arkansas river to within one league 
and a half of the confluence of the river San Carlos with the same, 
to landmark No. 3; thence running a directly s6uth course to the 
foot of the first mountain, two league s west of the Rio Huerfano to 
landmark No. 4; thence running in a straight line up said moun- 
tain to the source of the said Rio Huerfano to landmark No. 5; 
thence following the summit of said mountain towards the east to — 
Miranda and Beaubieu, to landmark be 6, and thence follow- 
ing the dividing line of the posse ssions of Miranda and se 
in an easterly direction, to the place of be ginning at landmark No. 
which said lands are known asthe grant of the Rios som cad 
o77 and Huerfano; to have and to hold unto the party of the 
second part, forever, together with all the rights, privileges, 
easements, muniments, and appurtenances thereunto belonging 
or in any wise appertaining; and the said parties of the first part 
covenant to and with the said party of the second part that they 
have good right to sell and convey the above-described premises ; 
that they have not done or suffered any act whereby the title to 
the same may be effected in any way, and they further, for them- 
selves, their heirs, administrators, and assigns, covenant to and with 
the party of the second part that they will forever warrant and de- 
fend the title to the premises aforesaid against the lawful claims of 
all persons whatsoever claiming or to claim the same by, through, 
or under tnem. 
28—45 
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[In witness whereof we have hereunto set our hands and affixed 
ir seals the day and year first above written. 
D. W. HUGHES. [t. s. | 
M. E. HUGHES. [L.s.] 


978 STATE OF MISSOURT. } 
. > P SS 
County of Marion, { ° 


Be it remembered thatfon this thirtieth day of December, A. D. 
1869, before the undersigned, a notary public within and for the 
county of Marion and State of Missouri, personally came David M. 
Hughes and Mrs. M. E. el ia his wife, who are both personally 
known to me to be the same persons whose names are subscribed to 
the foregoing instrument of writing as parties thereto, and acknowl- 
leed that they executed the same for the uses and purposes therein 
entioned., 1nd the said Mrs. M. E. Hughes being, by me first ex- 
amined, separate and apart from her husband, and made fully ac- 
quainted with the contents of said instrument, acknowledged tha 
a , l tl n ind relinquishes her dower in the a 
ioned freely and without fear, compulsion, or undue in- 
lence of her said husband. 
[n testimony whereof I have hereunto set my haud and affixed 
\y official seal,at my office, in Palmyra, Mo., the day and year above 


579 ee THOS. E. THOMPSON, [r. s.] 
Notar y Publhie. 


lL ERRITORY OF COLORADO, | 
> 7}? » bes 
Pueblo. j 


y clerk 1n and for the county and Territory 

ul rags ao nerevy So that the foregoing is a true Copy of deed 

from id W. pend hesand M. E. Hughes to the Colorado Land 

and € ization C omp any, as recorded in. volume two (2), pages 

106, 7 107, & 7US of the records of sald Pueblo county. 

Poe under my hand and official seal this eighth day of Febru- 
\. D. 1872 


6 aus 


[SEAL. | SAM. McBRIDE. 
County Clerk. 


| indorsed : | Certified COpy ot deed. D. W. Hlughes AY wife LO the 

ol. Land and Colonization Co. } interest in Las Animas grant. 
No. ZU. Kiled ID the a s. land othee,. Pueblo. Colorado. Kebruaryv 
21,1875. Register. 
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Col. Ceran St. Vrain in Aece’t with W. Craig, Acct Las Animas Grant. 


1S68. 
Jan. 1. Cash to Col. C. St. Vrain, S| ree 2,000 00 
Feb. —. Cash in 1 f ‘ton ass " te New ” 0} 
O50 paid Col.C.St. Vrain,at F’t U 9,000 OO 
Cash in greenbacks, at Fort Ui lon, 
paid to Col. C.St. V roi tapeauliaad 
confiscated portion of grant .... 1SOO OO 
May 28. Cash paid advertising in New Mexico-_-- 15 00 
Cash paid Percy I. Ayers for copying field- 
GG OE PRIVY ook | tienen cdaskagaaen 20 OO 
L865 & 64. Cash ‘paid Thomas Meousas for receipts for 
: I aainies Aci ceteiias bee ona 7,845 12 
1864. Cash paid for “advert tising in Denver 
oo  caka'astiecands saa Alec aii LD OO 
Cash paid Judge Howard, att’ y, employed 
by Houghton to bring suit of ejectinent. 50 O00 
‘lash paid in raising said suits... -.----- 65 OO 
Cash paid Rocky Mountain News, adv. 
notices .___ icine aati an 1 OO 
L865. Cash paid for e expel uses of sub- agent Wal 
lace McCrea, at Trinidad ____.----_.-_- 137 40 
SH6. 
Jan, 6. Cash d’f’t on St. Louis favor of Col. St 
Vranm.....- Pasul areal eee 6.000 OO 
Cash d’f’t for Miona ee ee 1,000 00 
Cash paid Mignault ites ers lapituc daaicalicia L100 00 
Cash pald expenses from St. a9 ouls to Wash- 
ington 9: hnakwl i salncidedl ital @ Arai earache abana dkaawe Jo UU 
Am’t paid by W. Craig on ace't of Las 
PATUVURPOR: OIE iin casita eat addins aa 
Carried for’d. 
(eran St. Vrain in Aec’t with W. Craig. 
Dr. 
Amt brt for@ard nw. cucu SZC SS oe 
Cash paid, att’ys’ fees and counsel, not here- 
CRT I sisi neces es eens 700 Ol 
$24 942 952 
od] To balance bro’t down [in] favor of 
Wee EE has ORK iis ~~ See 


Hermosilla, Col. Terr., Feb. 8th; 1870. 
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3 toy) 1 (000) OO} 
‘ the Purgatolire___- ee ee ee! aw | 


_ 


. r _ ; «) i } 
+i} A wien? ‘6 = ; us 2 - | ZUU ({) 


; | - ih, i eee, (it) 
ai <i = - o - 
‘ j t | \ 
Hy mt 14 ‘ ‘ay Kosdick | ‘<i €3 if iy 
LOO OO 
K i] >» ‘ . 
| MS Sia nial af ’ F ( " 
By aii rec Gd O}] Las Animas LOW )h), Ui paia JUV UU UU 
64 LBs. bs } sy) ()} 
i LLpe Baca ; Lv ( 
L 
T, ) SNS? ()0) 
Juan Basgues , | aad IS? 
. r>: {/) { ) } {}f 
0) ae Pino ; A) {)t} HU) Bis, 
\ nnal Rana Ys OO 
NPATLUCL Daa , -_—- 
' TY | ; wi 
M. H. Murr | 700 OO 
VY W WV ) 2 OOO OO SOOO OO 
Af LOS OO 
| k | 190 So 
eh «i ; 2 — A 
andl i. oo hae K ora a. 
by 1) $40 {0 
WW Tonec nat, SOO) OO oO OO 
I] Rilaekstone 300 OO 
OO) OO) 
— ae Py — : lars 
(iG i Bad tee a 
~ » ¢ . md ’ .>™ 
Fin > is, * ne oe > / Siy by. yt) d 
} ain t still uUhbpalad nce JI,04(0 OF 
| i 4 | ae (4 ,4} 
Lmount ree dG Ly\ \ ( Palo = Leb. t ep (){ 
7 ] . ( }e) 
Ps ‘) ' }\) ? 
bD\ Balane arta ate. isi r il La Lb 
824 942 92 
TERRITOY OF NEW MExXIco, | 
( punty O} Mora ; 
[, Derveriano Martines, clerk of the probate court for the afore 
} ] ] } ? t ¢ i ‘ 
qd county, herebdv certify that the torgoinge statement of accounts 
: = 11 
sa true copy of the original statemet! is rendered DV W. Crale 
. } 4 ] ‘ 
Witness mv hand and tl of the probate court, in Mora, N 
ait pas . Orel a 
v1 KO, Pepruarv Zot ii 
fe ' MYO DPVVERDTIAN PINTER 
I SKA! Ditty \ KRIANO MARTINES. 
J 7. , . y " 
f i é rh ayi thre Probha fy { (ptlj 9 
4 + , +, | vv " } ® - > ae } 
| | hnaorsed i No 2] C(] j | S land oth ( le DLO COLO 
> i: > 4 ] ry - | . . 
rado Kebri ry 24, 104 iT’\ WV. Stanton, registet Leeount 
{/ / 1 i Lee 
i} } < I “ } x 
Know all men by these presents that the “Colorado Land and 
‘ : . ° ‘ a ie a - oa ¥ ; ’ : } . E . ra 
Colon ZAtion Gompany, py Huoh J. Drummond, its secretary. 
on . ” . i : : > qg ; 7 see Pa | ¥ 5 ee ve = 9 | - Fo , * 
JOO In consideration otf five nhundred dollars, paid by \\ illiam 
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Craig, the receipt whereof is hereby acknowledged, do hereby 
sell, transfer, remise, release, and forever quit-claim unto the said 
William Craig certain tracts and parcels of land lying and. being 
within the Las Animas grant and Territory of Colorado, and mor 
particularly réferred to by description In per paper hereunto at- 
tached and which is made a part and parcel of this deed of convey- 
ance and reling uishment—that is to Say, all of the following-de- 
scribed imide to wit, all of that tract and parcel of land lying 
and being in the county of Pueblo and Territory of Colorado, and 
known and designated as the Hermosilla ranch, and which traet 
or tracts of land are particularly described, by metes and bounds, by 
deed from A. C Houghton, da te l the 12th day of August, A. D. 1863, 
and of record, vol. 2, pages 34, 55, & 36, Pueblo county records, Col- 


orado, and also by de ed from J. Houghton & wife to William Craig, 
dated the 3rd day of June, A. D. 1868, duly recorded, vol. 2, 

jys4 pages 36 & 37, Pueblo Co. reeords, Colorado: as also by deed 
from J. Houghton to Wm. Craig, dated the Ist day of July, 

D. 1860, and duly recorded, vol. 2, pages 38° 39, Pueblo Co. ree- 


ords: as also all the lands deseribe Fr in “deeds of conveyance from 
Ceran st. Vrain LO W Hien Craig, dated the Ath day of May, A. 1). 


1865, and of record, vol. Me izes 40 & 41, Pueblo Co. records; in 
deed dated the 10th day of February, A. D. LS64, from Caran St. 
Vrain to Wilham Craig, ‘an recorded, vol. 2, pages 45 & 44, Pueblo 


Co. records ; deed dated the Ist day of Septembe r, A. D. 1865, fein 
Ceran St. Vrain to Wilham Craig, duly recorded, vol. 2, pages 41 & 
12. Pueblo Co. records; deed dated September Ist, 1865, from Ceran St. 
Vrain to William Craig, duly recorded, vol. 2, pages 48 & 49, Pueblo 
Co. records; as also lands lying ae being upon the upper Huerfano 
river, in the county of Huerfano and Territory of ( a and pal 
ticularly described by deed of conveyance from vere St.. Vrain to 

William Craig, dated the Ist d: Ly of ie iber, A. D 1865, and 
OS) duly recorded in vol. 2, page 3 44 W& 45, wad swan remising 

and releasing to the said Wilham Craig all our right, tit 
and interest.of every character whatever to the premises so desert] 


ee 


— 


Wn all of said deeds heretofore recite | tO have and La hold Lil¢ 
above-rele ased premises, with all the privileges and appurtenances 
LO the same belonging, to the sald William Crat io, his heirs and as- 
s1ens, LO age s & their use and bchieol forever ; and mney the said part 


of the first part, for themselves and their nell rs, executors, and ad- 
ininistrators, do covenant with the said William Craig, his heirs 
and assigns, that the premises are free from all ine umbrances made 
or suffered by them, and that they will, and their heirs, executors, 
and administrators shall, warrant and defend the same to the said 
William Craig, his heirs and assigns, forever, against the lawful 
claims and demands of all persons claiming by, through, or under 
them, but against none others. 
O56 [n witness whereof they, the said “Colorado Land and ¢ 
onization Company,” by their president and. secretary, have 


ps) . , y Y¥ + ¥ . x7 me * . ryr  S, ‘ . , 
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hands and seals this 15th day of June, 1n the year 


Aid 


1» ] wrl acawantw 
hundred ana seventy. 


THE COLORADO LAND AND 
COLONIZATION COMPANY, [sEAt.] 
By H. J. DRUMMOND, Its President. | SEAL. | 
ae 
D. W. HUGHES, Sec SEAL. | 
eo ; = | i = i 4 OI— 
H \\ i¢)* i 
(OLORADO, | 
ig RP) Ala 
JUNE 1oTH, 18/0. 
a peared the above-named Hugh J. Drummond 
lluehes. known to meas president and secretary afore- 


nent to be their free act 


.. W. ROBINSON, 
Sustice of the Peace. 


‘ 


Endorsed :] Qui iim deed. The Colorado Land and Coloniza- 
Territory of Colorado, Pueblo county: 


(fo. to W eereeee ale’ ] ritory 

PLLIV that aa . deed was filed for record at 10 o’eloek 
m. A I7th, 1870, and duly recorded in vol. 3, pages 17, 18, & 
19. book records J. D. Miller. reeorder. Fees, $2.75. No: 13. 
| S. land office, Pueblo, Colorado, by W. I. Stone, att’y, 

. soe Irving W. Stanton, registe1 
S74 Know all men by these presents that I, Wilham Craig, of 
the county of Puebloand Territory of Colorado, hereby relin- 
unto the United States all my right, title, and interest In and 
the tracts of land in said Territory hereinafter described, under 
ind by virtue of certain deeds from A. C. Houghton and Ceran St. 
\ myself and my derivative claim under said deeds as filed 
United States land office at Pueblo, in said Territory, in the 
id derivative claim, to wit: All of section 18, 1n township 
No. 28 south, of range No. 62 west; all of sections numbered 15 and 
| the north half and north : of southeast and north 5 of 
southwest of section numbered 15, 1p township No. 23 south, of 


nge No. 65 west, containing 2,969.20 acres, more or less, according 
to the Government survey. | | 
Witness my hand and seal this 16th day of February, A. D. 1874. 


WILLIAM CRAIG. [seat.] 

Vy RRITORY Ok (COLORADO. | 
Croounty of Pra blo. ( 
Personally appeared before me, a notary public in and for 
588 the county —, in the Territory aforesaid, William Craig, 
known by me to be the person whose signature is athxed to 
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the foregoing Instrument in writing, and acknowledg d that he ex- 
ecuted the same as his free voluntary act and deed. — 
Given under my hand and notarial seal this 16th day of February, 
A. D. 1874. | 
| SEAL. | CHAS. H. WILLIAMS, 


| Endorsed :| led in the ul. S. l nd othe 10, Pueblo. 8. orado. Keb- 


ruary 16, 1874. Irving W. Stanton, register 


( Vaim of William ( raid, Ce 1D ravatar f Vey nA il. tor oa Wad rn Land 
within thre Limits of the Private Land (aim oft f ornelio Vigil “71d 
Ceran St. Vrain, Known ls thre Las y | nimas Grant. 


Opinion of the register and receiver of the nited States land offiee 
> oe é > 4 
Pueblo. ‘olorado Terr rO}] 


Under the provisions of an act of Congress approved February 25, 
1869, William Craig claims 127,000 aeres. 

TI VS UC IF aim Sets u }) right to ab Out 127 O00 acres of the erant. 

O89 It ap pears from the evidence 1 this Case, ride pendent ot 

the deeds of St. Vrain to the claimant, that in the year 1855 


Vrain promised C wat Ae who was then an US. officer, a large body 
of land in the grant; that St. Vrain and Craig went upon the erant, 
and St. Vrain the n selected a location for ( rage; that C raig, to en- 
able him to settle upon the land chosen, —— the resignation O} 
his commission in the army, which was refused; that he was ordered 
Kast from New Mexico in 1858, and in 1869 he was ordered back to 
New Mexico; that in the winter of 1862 he was appointed agent for 

Vrain upon the grant, resigned again, whe was refused acc 
of his resignation; that in 1863 he had ‘the grant surveyed 
parties interested ; that in the spring of the year 1865 he hired men, 
purchased stock X implements, &e., &e., and began the settlement 


( ptance 


for the 


and cultivation of the place on which he resides and ‘ya resided 
since his resignation was accepted in the summer of 1864, 
590 sar hs successive crops on the land and expending a very 


great sum of money in the improvements of the same land, 


and, as testified to, not less bi $200,000.00. ‘The promises of St. 
Vrain made to Craig were made at are remote date in point of 
tinle—more remote than any promise of a definite nature to any one 
else claiming, with the exce ption of Antobees; that they were made 
to induce Craig to resign his place i orn army, settle on the or int, 
and become agent for St. Vrain, aie laimed then, and always did 
to his death, that the grant known as the “Las Animas orant,” or 
the Vigil and St. Vrain grant, contained over four millions of acres of 
land. Following the promises of St. Vrain to this claim out we have 
presented in evidence the following list of conveyances to the claim- 
ant, viz: 3 

Deed of Houghton, dated July 1, 1860. (See St. Vrain’s deed 
to him.) 

2. Deed of St. Vrain, dated May 4, 1868. 
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(See St. Vrain’s deed 


hton, dated August 7, 1865. (See St. Vrain’s 


deed to him. 
>». Deed of St. Vrain, dated Sept. 1,1863 
A 
' ” 4 Vrain pept. 1. 1865 
St. Vrain Kebruary 10, 1864. 
Leccom pan na the « WO Inaps are fi | d, showing that thie 
two si rate tracts | | vered by said deeds. The deeds 
om 1 to 5 inelusive, a ror th nbraeced in thi lara r tract 
nd deeds 6 & 7 Inelu en rere which is ealled tha | Ppel 
The testimony as t his latter tract shows that this Is 
LC Cla int and Si Vr: imped In LSdO when ot LIT) 
first promised and pointed it out to Cri o, Daigre testifies that Craig 
1s DOSSeSSI yt 1 ; S64 & 1865. and had 150 to 200 
Cres lhl L| ALIO! VIth provements, and knows but one 
( = LOW ¢ Uy) Oo ) Loss 
Craig testifies that 1 took possion and put Mexicans on 
S tel 1) ( IVal I nsell raised Cro} Ss Or it each 
a | re ‘ () | SOO 1G 1} the fall ot that Veal pla ‘eG 
IL Ben Doss o tenant in Chare whose authority iS SUCT) 
tenant h ) rs been revoked 
Lhe title of claimant t is tract 1s thus clearly established 
Ist. B eof rliest promises of St. Vrain 
2) 1} quent deeds theret 
: 1} lal possession an ultivation by claimant personally 
dob ants from 1565 to the present 
it is, as we have stated, clear that under the deeds cited above, 
Nos. 1 to 7 inclusive, thaé Cra y §. untitled to have all the land al- 
lowed Vigil and St. Vrain by Congress, subject to the following 
laims, “prior in point of tim VIZ 
Charles Antobees wee 686.17 acres 
Norton W. Welton .. ie é r ; 160 
Joseph Bb. Dovle heirs ‘ 1 924.49 
3.010.66 
{nd subject also to the following claims of persons holding under 
deeds QO] Craig. made LO tie Mm). V4 
Helen N. McCormick ! PERS 200 acres. 
(7e ra tt. Streete i . See 160 5 
(x4 Org. W. Ss hofi t . ee = pee ie ass als enon 3093.06 
flenry W. Jones , re REE rE he oe 5.752.40 is 
Q 705.46 
998 And subject als he number of acres awarded to the 
} 


> 
; 


sale ty 
following Clalman 


‘cCumstanees set out 


? 
; 
‘ 


O tO T 
l 


Ss wh ch we regarded 


ur Opinions 


] 
A 


as: proper under the 


n their respective cases: 
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tstetana Mickin. ....... 2... calialice sabia st acichcnits oxciiae gas ee 
Bb. B. Field & Wm. K TUNIS iio inte) ati eer aikcdoaiebacae 322.63 

We rues. We Week: a oo 2, 085.51 

John M. Francisco & Heury Daigre--_- a ucla aeaebes t= ee 


Bomaldo Lema boges. “ 


These several allowances aggregate 24,562.98 aeres, which deducted 
from the number of acres allowed to Vigil and St. Vrain by act of 
Congress would leave 73,288.02 acres of land, to which we think it 
clear William Craig Is entitled. His claim does not rest wh olly On) 
the shadowy foundation of uncertain and vague promises, but is 
backed by conveyances, which remove all suspicion or doubt from 
his asserted rights, and in our opinion cannot be postponed to any 
other claim than those above recited. If his claim rested on “prom- 

ises to settle” only, it may be said that the promise dated as 
O94 far back as 1855, and the month of March of th lat year; tnat 

he went on the land promised; that he offered his resigna- 
tion in the army in consequence of it; that 1t was not accepted ; that 
in December, 1862, he was appointed agent for the grant by St. 
\ rain, eet the Mn again re sloned and Was re ft ised acceptance ; that 1 
the spring of 1863 he began the improvement of his land; finally 
vot out of the army in 1864,and moved on the land, where he has 
since resided contit hast: and has a led $200,000.00 in improv- 
ments thereon. He ( ybte ined deeds of S Vrain showing the extent 


4 


of his rights, deeds wide separ te tine been duly recorded soon 
after exec ition, thus preve nting any one wns bel Ine decel ived as to 


the property claimed by him. His deeds should take pres ‘edence over 
all claims toand on the grant which ar ick aaa ted by older deeds 
than his deeds from St. Vrain,as well as precedence over claims not de- 
fined by actual occupancy where deeds were not executed at any time, 

or if executed were subsequent to the date of the deeds of said 
995 Houghton and Craig from St. Vrain, as herein by him ex- 

hibited, and to this view of the case we invite special atten- 
tion, as, if carefully examined, it will relieve the settlement of the 
cases arising on this grant of much perplexity and confusion. The 
‘aims of Craig are not bounded by his own will or imagination, 


( 
but confined by written conveyances. We award to him the fol- 
lowing tracts of land out of the area claimed by him on the map 
filed, to the extent 73,288.02 acres, as nearly as we are able to do so, 
VIZ: 
Acres 
\ll of see. 31, T. 268., R. 67 W. iid lati te eta ad Ween. Semin 353.24 
’ 32 " airs sien ER 640 
W.2 9 5 pia ee TE Tn Si ne oe 20) 
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20 
640 
640 
640 
O57. 
6352.92 


6H40 
640 
640 
O40 
O40) 
657.68 
O56.08 
657.76 
O358.96 
640.85 
631.00 
650.66 
640 


15,177.0] 

15,177.01 
H40 
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H40 
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6540 
630.84 
602.24 
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O902.92 
640 
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5$1.145.65 
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ebruary 25, 1874 
IRVING W. STANTON. Register. 
CHAS. A. COOK — PReceriver. 

| Endorsed :] Patent dated Jat ad IS/S, rer vol. Ll, pages cic 
ZY), nel. Patent deliv red LO (‘| Wm Craig. Washineton. 1). 
C., Jan’y 11, 1878. 

Posted in tract-books and reference therein made to instructions 
to surveyor general, “ D,” March 7, 1877. Approved by Secretary 
of the Interior March 9, 1877. March 16,1877. D. Kohr, div. C 
In the Matter of WiitittaAmM Craic, Owner of Certain Lands in Las 


Animas Gr: 


HO] 


l 
int, Col 


In accordance with the opinion and recommendation of tf 
Attorney General upon the questions submitted to him, t 


orado. 


he 
he 


me: 
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Commissioner of the General Land Office is directed to instruct the 
surveyor general of Colorado to deliver to Colonel William Craig an 
approved plat of the land adjudged to him by the register and re- 
ceiver of the Pueblo land district, in the State [of Colorado], dated 
February 25rd, 1874. 

If. in the opinion ot the (‘Commissioner of the General Land Office 
and the Secretary of the Interior, the amount of land owned by Wil- 
liam Craig is less than that heretofore awarded, then the order upon 
the survevor general of Colorado may be for the amount of 
deemed due him. 

Executive Mansion, March 2nd, 1877. 

U. S. GRANT. 


The United States of America to all to whom these presents shall 
come, ‘ rreeting: 

Whereas under the provisions of the elohth section of the act of 
Congress approved July twenty-second, anno Domini one thousand 

elolht hundred and htty-four, entitled “An aet to establish the 
602 offices of surveyor general of New Mexico, Kansas, and Ne- 

braska to grant donations to actual settlers therein, and for 
other purposes, ” the private land claim of Cornelio Vigil and Ceran 
St. Vrain, formerly situated in the Territory of New Mexico and now 
in the State of Colorado, Was reported to Congress by the surveyor 
general of the Territory of New Mexico on the seventeenth day of 
September, A. D. one thousand eight hundred and fiftv-seven; — 

And whereas it appears that the said private land claim of Cor- 
nelio Vigil and Ceran St. Vrain was confirmed as number seven- 
teen by the act of Congress approved June twenty-first, A. D. one 
thousand eight hundred and sixty, entitled an “Act to confirm cer- 
tain private land claims in the Territory of New Mexico,’ for not 
more than eleven square leagues to each of said claimants; 

And whereas it Is provided in the second section of the said aet of 
June twenty-first, A. D. one thousand eight hundred and sixty, that 

in surveying the claims of said Cornelio Vigil and Ceran St. 
603 Vrain the location shall be made as follows, namely, the sur- 

vey shall first be made of all tracts occupied by actual settlers 
holding possession under titles or promises to settle which have 
heretofore been given by said Vigil and St. Vrain in the tracts 
claimed by them, and after deducting the area of all such. tracts 
from the area embraced in twenty-two square leagues the remainder 
shall be located in two equal tracts, each of square form, in any part 
of the tract claimed by the said Vigil and St. Vrain selected by 
them; and it shail be the duty of the surveyor general of New Mex- 
ico immediately to proceed to make the surveys and _ locations 
authorized and required by the terms of this section ; 

And whereas it is provided in the act of Congress approved Feb- 
ruary twenty-fifth, A. D. one thousand eight hundred and sixty-one, 
entitled “An act to amend an act entitled ‘An act.to confirm certain 
private land claims in the Territory of New Mexico, that the exte- 

rior lines of the Cornelio Vigil and Ceran St. Vrain claims of 
604 eleven leagues each, subject to claims derived from said par- 


satist: 
} 
shall 
i+. 
hii 


} 
ary ‘ 
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mm oave veer made 
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as confirmed by the act of Congress approved twenty-first 
eighteen hundred and sixty, United States Statutes, volume 
age sevelity-one, shall be adjusted according to the lines of 


fet 


ic surveys, as nearly as practicable, with the limits of said 


ns, Vé tin as compact a form as possible; and the claims of _ 
al settlers $4 Li the tracts heretofore claimed by the said V1 oil 
and St. Vrain holding possession under titles and promise s to settle 


by said Vigil and St. Vrain, or their legal 
rior to the passage of this act, who may establish 
claims within one year from the passage of this act to the 
of the register and receiver of the proper land district, 


— 


LC tion I 

: } ] Re : MR dept 
in like manner be adjusted according to the subdivisional 
if survey, so as to include the lands so settled upon or pur- 


cd, and the Areas of the Sale shall be dedueted and exX- 


eluded from the adiusted limits of the claims of said Vigil 
and St. Vrain, respectively ; and the claims of all other actus 7 
ttlers falling within the limits of the located claims of V 101] 


and St. Vrain should be adiusted to the extent which shall em- 
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e their several settlements upon their several claims being es- 
ished, either as pre-emption or homesteads, aceording to law: 
+ | : +} _ >? va. ? ] > ] Ta “3 a ; 

Or the agoregate OT the areas of the latte Ciass Ol claims the 


Vigil and St. Vrain, or their legal representatives, shall be 
ed tO 1lochte a like quantity ot public lands. not mineral, aC- 
ng to the laws of the publie survevs, and not to exceed one 
In one section. 
, e it further enacted, That it shall be the duty of the 
()itice to eause the lines of the public surveys to be 
17 . } i m4 . 
the regions where a — location would place the said 


| and St. Vrain claims. and that the expense Of f the Same sh: il] 
ud out of any moneys in the Treasury not otherwise appro- 


priate d: vet, before the confirmation of the said act of June 
venty-first, eighteen hundred and sixty, shall become legally 
effective, the said Vigil and St. Vrain, or their legal repre- 


itatives, shall pay the cost of so much of said surveys as enures 
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ir benefit respectively, and that all settlers of the said third 
whose claims may be adjusted as valid shall have the right to 
heir improvements by a “aie compliance with the pre-emp- 
rr homestead laws. 

ec. 3. And be it further enacted, That, upon the adjustment t of 


Bu and st. Vrain claims according to the provisions ot f this 
ill be the duty of the surveyor general of the district to furnish 


T al proved ple its to said claim: ati or their legal representa- 


ndsoin like manner to said derivative claimants, which shall 
cee of title, the same to be done according to such instruc- 


is as may be given by the Commissioner of the General Land 


Othce.” 


Ln 


is) 3) 
land 


| whereas there has been deposited in the General Land Office 

of the United! Bintes thoaward in the claim of William Craig as 

a derivative claimant under the said Cornelio Vigil and Ceran 
Vrain, made by the register and receiver of the Pueblo 


district, Colorado, on the twent y-th ird day of February, A. D. 
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one thousand eight hundred and seventy-four, in conformity with 
the provisions of the first section of the aforesaid act of Congress of 
February twenty-fifth, A. D.one thousand eight hundred and sixty- 
nine, a plat of the lands so awarded as surveyed, approved by the 
surveyor general of Colorado on the twenty-sixth day of May, A. D. 
one thousand eight hundred and aaa -seyen, and by the Com- 
missioner of the General Land Othee on the seventh day of June, 


A. D. one thousand eight hundred and seventy-seven, and evidence 


that the United States has been reimbursed by the said William 
Craig for the cost of said survey, v9 —— by the second section 
f the said act of February 25th, A. D. one thousand eight hundred 
and sixty-nine, the lanas embraced in she said award and the said 
plat of survey thereof beng in the words and figures as follows, to 

wit: The whole of section thirty-one, containing six hundred 
608 and fifty -three acres and twenty-four hundredths of an acre; 

the whole of section thirty-two, containing six hundred and 
forty acres, and the west half of section thirty-three, containing three 
hundred and twenty acres, all in township twenty-six south, of 
range sixty-seven west; the south half of the southeast qua rter and 
the south half of the southwest quarter of section fifteen, containing 
one hundred and sixty acres; the whole of section twenty-one, con- 
taing six hundred and forty acres; the whole of section twenty-two, 
containing six hundred and forty acres; the south half of section 
twenty-five, containing three hundred and twenty acres; the 
south half of: section twenty-six, containing three hundred and 
twenty acres; the whole of section twenty-seven, containing six 
hundred and forty acres; the whole of section twenty-e ight, con- 
taining six hundred and forty acres; the whole of section twenty- 
nine, containing six hundred and forty acres; the whole of 

section thirty, containing six-hundred and_ thirty-seven 
OU acres and fort v-eleht hut idredths of an acre: ar wie 

of section thirty-one, containing six hundred and thirty-two 


] 
} 


1] 
acres and ninety-two hundredths of an acre: the whole of pl 


thirty-two, containing six hundred and forty acres; the whole of sec- 
tion thirty three, containing six hundred ¢ - forty acres; the whole 


of section thirty-four, containing six hundred and forty acres; the 
whole of section thirty-five, containing six hundred and forty acres, 
and the whole of section thirty-six, containing’ six hundred and forty 
acres, all in township twenty-three south, of range sixty-three west: 
the whole of section one, containing six hundred and thirty-seven 
acres and sixty-eight hundredths of an acre; the whole | ft section 
two, containing six hundred ana thirty-six acres and el ial hun- 
dredths of an acre; the whole of section three, contain ng six hun- 
dred and thirty-seven acres and seventy-six inmddedihe of an acre; 
the whole of section four, containing six hundred and thirty-eight 

acres and ninety-six hundredths of an acre; the whole of see- 
610 tion five, containing six hundred and forty acres and eighty- 

elght hundredths of an acre; the whole of section six, con- 
taining six hundred and thirty-one and thirty-five hundredths of an 
acre ; the whole of section seven, containing six hundred and thirty 
and sixty-six hundredths of an acre; the whole of section eight, con- 
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; Di » ; . . : 
1e whole of section nine. con- 
hundred and forty uneres: the whole of section ten. eon- 


=e. 
— 
-— 
~ 

~ 

- a 
“ 
perme 
—— 


' taining s hundred and forty acres: the whole of section elev 

PY i>. hundre | and forty RCTCS . the whole of section twelve. 
( ning six hundred and forty acres; the whole of section thirteen, 
: ysix hundred and forty acres: the whole eh gene fourt een, 
OMntLaATNING S1X hundre | and forty acres ; the whole of se t101 fifteen, 
containing six hundred and forty acres: the whole of section sixteen 

ntaininestx hundred and forty acres: the whole of section seventee} 
ning six hundredand forty acres; the whole of section eighteen, 
containing six hundred and thirty acres and eighty-four 

l] hundredths of an aere: the whole of seetion nineteen. contalin- 
1g SIX hundred and thirty-two acres and twenty-four hun- 
dredths of an acre; the whole of section twenty, cont: ining six hun- 
1d forty acres: the whole of section twenty-one, containing 

six hundred and forty acres; the whole of section twenty-two, con- 
ng 7x 4 indred ind forty : rcs, the whole of section twenty- 
ining six hundred and forty acres; the whole of section 

: containing six hundred and forty acres: the whole of 

| twenty-five. containing six hundred and forty acres: thi 
if section twenty-six, containing six hundred and forty acres: 

iole of section twenty-seven, containing six hundred and lorty 


S: tf) Wwhote OF SeectIOn twenty-elg it, containing SIX hut na lred 
nd forty acres; the whoile ort section twenty-nine, contalning SIX 
hundred and forty acres: the whole of section thirty, containing 


kK hundred and thirtv-two acres and sixtv-foul hundredths of an 


} : eS ag z ne aaa ce aa oe 
icre: the whoie of section Phirtyv-one containing six hundred 
3 Pea a a Bia aoe hy ae ies 
t LY i thoirtv-two aeres and ninetv-two hundredths of Ath A2CTe ° 
the: - whole of section-.thirtv-two,. containing six hundred and 


am) 


Ser ne mee GES a: Sa AE | 
rmortv acres: and Lhe whote or section thirty-six, containing S1X hun- 


i } ] 4 - 7 . . se . «a9 a eas y ‘ 2 . : _ . . 
dred and fortv aeres, all 1n township twenty-foul south, o! rahnve 
‘ ‘ . c 
. ? 
SIXTY-LDIe west 
, i 4: Sr ey Pee et ca : a = oe 
Che whole of seetion one, COMtalnInNge SIX hundred and forty-one 
eee or se Ty a cern } ; we _ = 
acres and Sixty hundredths ol an acre: the whole of section five, con- 


? 


° } } } ee Shee ee | ‘ = 5 ~~ . ] r 

he six Funadred ana thirtv-three aeres and twelve hundredths of 
. ae a | 

‘six hundred and twenty- 


elolt acres ahd Lhirty-seven iLuU Tie reaths Of an aere: tlre whole of 
: : : . . alia 

Section seven.contalnl rsix hhundred and t thirty-one acres ahd fityv- 
} } } ' } , > 9 e 

two hundredths of an acre: the whole of section els oht, containing 


SIX hundred and lorty acres : the whole ot section twelve. eontaln- 


ing six hundred and forty acres; the whole of section thirteen, con- 
taining six keetieal and forty acres; the whole of section fourteen 
containing six hundred and forty acres; the whole of section fif- 


teen, containing six hundred and forty acres; uhe whole of see- 

613. tion sixteen, containing six hundred and torty acres; the 
VW Thole . of section seventeen, containing SIX hundred and forty 

acres; the whole of section eighteen, containing six hundred and 
thirty-three acres and sixty-eight hundredths of an acre: the whole 
i section nineteen, containing six hundred and thirty-seven acres 

id twenty-eight hundredths of an acre; the whole of section twenty 

ntaining six hundred and forty acres; the whole of section twenty- 
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one, containing six hundred and forty acres; the north half of see- 
tion twenty-two, containing three hundred and twenty acres; the 
southwest quarter of section twenty-two, containing one hundred 
and sixty acres; the west half of the southeast quarter of section 
twenty-two, containing eighty acres; the east half of section twenty- 
three, containin: go three * i} ndre d and twenty acres ; the east half of 
the northwest quarter of section twenty-three, containing eighty 
acres; the northwest quarter of the sania quarter of section 
twenty-three, containing forty acres; the southwest quarter. 
614 of the southwest quarter of section twenty-three, containing 
forty acres; the east half of the southwe st prembo of section 
twenty-three, containing eighty acres; the whole of section twenty- 
four, containing six hundred and forty acres; the whole of 
tion twenty-six, containing six hundred and forty acres, and the 
whole of section twenty-seven, containing six hundred and lorty 
acres, all in township twenty-five south, of range sixty-three west: 
the whole of section twenty-five, containing six hundred and forty 
acres; the southeast quarter of section twenty-six, containing one 
hundred and sixty acres; the whole of section thirty-four, containing 
six hundred and forty acres; the whole of section thirty-five, con- 
taining six hundred and forty acres, and the whole of section thirty- 
six, containing six hundred and forty acres, all in township twenty- 
thre a2, south, ot range sixty-four West: the vhol ot 
taining six hundred and ieee acres and thirty-two hun- 
edths of an acre: the whole of section two, containing 
615 six hundred and thirty-four acres and ninety-two hundredths 
of an acre; the whole of section three, containing six hun- 
thirty acres; the whole of section four, containing six hun- 
dred and twenty-eight aeres and twenty hundredths of an acre; the 
east half of section five, containing in e hundred and fourteen acres 
and sixty- five hundredths of an acre; the whole of seetion eight, 
containing six hundred and forty acres; the whole of section nine, 
containing six’ hundred and forty acres; the whole of section ten, 


SCC- 


section one, con- 


“4 


containing six hundred and forty acres: the aiwile of section eleven. 
containing six hundred and forty acres; thie whole of section twelve, 
contal bing six hundred and forty acres; the whole of section 
thirteen, containing six hundred and forty acres; the whole of 
section fourteen, containing six hundred and forty acres; the whole 
of section fifteen, containing six hundred and forty acres; the whole 
of section sixteen, containing six hundred and forty acres ; 
616 the whole of section seventeen, containing six hundred and 
forty acres; the wholeof section twenty, containing six hun- 
dred and forty acres; the whole of section twenty-one, containing 
six hundred and forty acres; the whole of section twenty-two, con- 
taining six hundred and forty acres; the whole of section twenty- 
three, containing six hundred and forty acres; the whole of section 
twenty-four, containing six hundred and forty acres; the whole of 
section twenty-five, containing six hundred and forty acres; the 
whole of section twenty-six, containing six hundred and forty acres ; 
the whole of section twenty-seven, containing six hundred and forty 
acres; the whole of section twenty-eight, containing six hundred 
30—+8 
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hundred and forty acres: the whole of section nine, con- 


ne six hundred and forty acres: the whole of section ten, con- 

six hundred and forty acres; the whole of section eleven, 
ONLAMING S1X hundred and forty aeres: the whole of section twelve. 
( SIA hy bare i idl fo LY aCTes Elie vhole Ol section thirteen, 
nine six hundred and forty aeres: the whole of section fourteen, 

six hundred and forty aeres: the whole of seetion hiteen, 
SIX | l iCrCcs thre whol Oj} section sixteen 

rs Lee icres he whole of section seventeen 

ngs ' | | fe eres e whole of section eighteen 
‘ontaining six hundred and thirty acres and eighty-four 

L] hundredths of an acre: the whole of seetion nineteen. contain- 
ing six hundred and thirty-two acres and twenty-four hun- 
dredths of an acre; the whole of section twenty, containing six hun- 
d and forty acres; the whole of section twenty-one, containing 
tundred and torty acres: the whole of section twenty-two, con- 

ne@ six hundred and forty acres: the whole of section twenty- 
hing os ed and forty acres the whole of section 
rr. eon - idred and _ forty acres ; the whole of 
se. twenty- taining six. hundred and forty acres; thi 
tion twenty-six, containing six hundred and forty acres 


| , ° : ° | . 
} ona { . ee me sa ' fore & ce 7 : ' . F , : + 
bLne whole Of section twenty-seven, containing six hundred and forty 


C] the whole of section twenty-eight, containing six hundred 
id forty acres; the whole of section twenty-nine, containing six 
uundred and forty acres; the whole of section thirty, containing 
hundred and thirty-two acres and sixty-four hundredths of an 
the whole of section thirty-one containing six hundred 

612 and thirty-two acres and ninety-two hundredths of an acre 
the whole of section thirty-two, containing six hundred and 

rtv acres; and the whole of section thirty-six, containing six hun- 
lred and forty acres, all in township twenty-four south, of range 


- a } } . 3 . cs A > pen y . ] » ’ » y } 
Che whole of section one, containing six hundred and forty-one 
y . s | . bd . 

ths of an acre: the whole of seetion tive. con- 
1: ee Re ere Se a Re 
thirtv-three acres and twelve hund edths of 


alning six hundred an 
twenty- 


| oe, , Te nes : ; ee Heo ee 
in acre; the whole « i section SIX. contalnIng SIX hundred ra 
1.4 . 2 i? a . ly } : f 3 ‘ ‘ > “ " . oy 
io@ht aeres and thirty-seven hundredths of an acre: the whole of 


— 
—_ 


ven.contalnine six hundred and thirtv-one acres and hity- 
two hundredths of an acre: the whole of section eloht, contalning 
: } } ] ee Batis ‘ pe ] sll ] ile : wi . ai — 

six hundred and forty acres the whole of section twelve. eontaln- 


| } ] } i ‘ ° ; ‘ . ] F ‘ ‘ - s# . 
mr’ SIX Mundred and forty acres: the whole of seetion thirteen. COll- 


aining six hundred and forty acres; the whole of section fourteen, 
ontaining six hundred and forty acres; the whole of section fif- 


teen, containing six hundred and torty acres: the whole of see- 


G15 tion sixteen, containing six hundred and forty acres; the 


whole of section seventeen, containing six hundred and forty 
cres; the whole of section eighteen, containing six hundred and 


. 
| 


thirty-three acres and sixty-eight hundredths of an acre; the whole 


> 


f section nineteen, containing six hundred and thirty-seven acres 


and twenty-eight hundredths of an acre; the whole of section twenty, 
| 


LS A 


iundred and forty acres; the whole of section twenty- 


' 


eee 


| 
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one, containing six hundred and forty acres; the north half of see- 
tion twenty-two, containing three hundred and twenty acres; the 
southwest quarter of section twenty-two, containing one hundred 


and sixty acres; the west half of the southeast quarter of section 
twenty-two, ee the east half cf section twenty- 
three, containing three hundred and twenty aeres; the east half of 
the nna pert of section twenty-three, containing eighty 


wCres . the northwest quarter of L1e northwest quarter ot section 
twenty-three, containing forty acres; the southwest quarter 


614 of the southwest quarter pi section — y-three, containing 
forty wCres ; Lhe Past half « the soul hw ST ; quarter of section 


twenty-thi ree, eontalming elghty acres; the whole of section twenty- 
four, containing six hundred and forty acres; the whole of sec- 
tion twenty-six, containing six hundred and forty acres, and the 
whole of section twenty-seven, containing six hundred and _ forty 
acres, all in widen. esc: “gioco range sixty-three west; 


the whole of section twenty-five. containing SIX hundred and forty 
acres; the southeast quarter of section twenty-six, containing one 
hundred and sixty acres; the whole of section thirty-four, containing 


o1x ‘eater esi and forty acres; the whole ot sec tion thirty-five, COn- 
taining six hundred and forty acres, and the whole of section thirty- 
six, containu ig six hundred and forty acres, all in township twenty- 
“ripe . 7 ies ‘west: the whol ee > ey ; 
three south, of range sixty-foul west; the whole of section one, con- 
taining six hundred and thirty-nine aeres and_ thirty-two hun- 
dredths of an acre: the whole of section LWO, containing 
’ : oy , } ° 
615 six hundred and thirty-four acres and ninety-two hundredths 
of an acre; the whole of section three, containing six hun- 
dred and thirty aeres; the whole of section four, contain Ing six hun- 
dred and twenty -eloht acres and twenty hundredths of an acre; the 
’ we “ga P . . ; : : 
east Nail of section five, containing three hundred and fourteen aeres 


and pe » hundredths of ali acre, the whole of section eight, 
econtal ne six hundred and forty acres: the whole of section nil le, 
containing six hundred and forty acres; the whole of section ten, 


containing six hundred and forty acres; the whole of section eleven, 
containing SIX hundred and lorty ACTeS ; the whole ot section twelve, 


containing six hundred and forty acres; the whole of section 


thirteen, containing SIX hundred and forty ACresS ; the whole ot 
section fourteen, containing six hundred and forty acres; the whole 


of section fifteen, containing six hundred and forty acres; the whole 
of section sixteen, containing six hundred and forty acres ; 
616 the whole of section seventeen, coblomrage. six hundred and. 
forty acres; the whole of section twenty, containing six hun- 


dred and forty acres; the whole of section gs Rewer nets 
six hundred and forty acres; the whole of section twenty-two, con- 
taining six hundred and forty acres; the whole of section twenty- 
three, containing six hundred and forty acres; the whole of section 
twenty-four, containing six hundred and forty acres; the whole of 
section twenty-five, containing six hundred and. forty acres; the 
whole of section twenty-six, containing six hundred and forty acres ; 
the whole of section twenty-seven, containing six hundred and forty 
; the whole of section twenty-el ioht, containing six hundred 
IO—4§ 
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unto the said William Craig, and to his heirs ana asslons, 

620 forever, with the stipulation aforesaid. 

In testimony whereof I, Rutherford 6b. Hayes, President of 

he United States, have eaused these letters to be made patent and 
the seal of the Genera! Land Office to be hereunto affixed. 

CGriven under my hand, at the city of Washington, this eighth day 
of January, in the year of our Lord one thousand eight hun 7 
seventy-eight, and of the Independence of the United States the one 
hundred and 
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second. 
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lranscript of papers, &c., n General Land Umce 
4 Index— Chronological 


Aug. yAys S79. Authentication hy ¢ ‘omm’r of Gen] Land ()thiee 
Dec. 8, 1845. Original petition & grant, p. — 
. 7 ‘ transiation, p. — 
Notice of grant to surv. gen’l by counsel of Vigil & 
St. Vrain, No. 3., p. — 
Mar. 7, 1844. Exhibit A. Donation to E. Leitensdorter, p. — 
Certificate of translation, ae 
Aug. 21, 1854. Instructions Comm’r to surv. gen’l New Mexico, p. 


=~ tO —, 
Sept. 28, 1857. Eve map of grant, p. —. 
i pot. ZY, lSo7. Certificate of surv. cen’ | of notice by counsel being 
tiled in his office, p. — 
Testimony in support Ot elaim. 
(No. 4.) Christopher Carson sworn, p. — 
Augustin Duran sworn, p. —. 
William A sranstord Sworh, }). 
Sep. 17, 1857. No. 5. Decision of sury. gen’l on grant, p. — 
Nov. 21.1857. Comm ’r to See’rv, sending list of claims (13) in New 


Mexico, oo, 


Jan. 12, 1858. Surv. gen'l to Comm’r, changing numbering of 


claims 


Ss, Do. 
Keb. 5, 1858. Secr'y to Ho. Rep’s, sending papers relative to pri 
land ecl’ms in New Mex., p. —. 
Feb. 24, 1860. Power of att’v,S. M. Baird to E. Leitensdorfer, to 
sell and make title, i 
Recorded, p. —. 
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y 19, 1860. Senate report 228, on sur. gen’ls decis ae — 
LO, 1861. No. 7. Deed I. Leitensdorfer, for himself 
ray 4 be att v-1n-fact for s. MI. eid: LO di 
Leitensdorfer, his interest In grant, p 
1 
LSov Li te] { we y. 7 ( Ne) Vrain avout settiers 
ry Oy Ban } 
IS67. Com) to \\ ( Oo, relative to surveying grant 
, 
1S67. Instruetions Comm ’r to Surv. Gen’! Lessig, to survey 
Vigil & St. V. grant, p. — 
1869. Senate rept & bill for surveying grant, p. —. 
1869. Instructions Comm’r to surv. gen’l as to surveys, 
1) : 
: ’ + ° . 
IS6Y. Comm’r to. sur. gen | to survey & locate derivative 
el’ms & connect with publie sarvey, Dp. --~ Ww —. 
IO¢VU. Commr to surv. gen, re ati ive to costs of surveys 
1870. Comm ’r to R. & R. homesteads and pre-emp-s on 
oranht illes | 1) 
S70 Surv ven’ | ta (‘omm’r. answer to letter Oi Jan. 14. 
is iV p.— 
IS70. Surv. gen | to Comm) nding filines of rivative 
claimants | aces 
ISTO. Deseription of claims of deriv. claimants by surv 
ven | 
1870. Protest owners of grant, i, ae I ee 
1870. Deseription of 714 s lers prior to Keb. 25, 1869, bv 
surv. gen], p. — to — 


1870. Rk. & RK. to Commr, sending copy of protest, 


‘)) 7 ft) } ] tT tT ts } “" : 9 ; . 
17. 23, 1870. Comm’r to surv. gen’, extending time fol 


— 
< 


claimants to — el’ms & authorizing exten- 


SPOT) a) SUrveyvs of ‘+ tps, p. —{to—. 

S70. Comm’r to R. & R., instruetions as to location of 
deriv. claims, homesteads, and pre-em ps, p. --— 
(),— 


IS¢l. Commrr to surv. gen, publish notice to, of one year 


P L238 1: | EP ae een 
to establish elms att ter sury ey ~ complet ad. }). 
1S71. Comm’r R. & R., send the al Scie 
” # Ommr to KY. & pA. sen Ing copy of ie above tettel 
to sury. gen, p. —. 
1871. Comm’r to same, notice to be given tO Vig wu St 


Vrain or agents, p. —. 
Also letter of same purport to sury. gen’l, p. —. 
IS71. Comm’r to A. A. Bradford, H. Reps., advising him 
of above lett 's, Dp. -—. 
1IS71. Comm’r to C. W. Hughes, Palmyra, p. —. 
, 1871. Comm’r to surv. gen’l, to contract for survevs of 3 
t’ps, p. —. | | 
1872. Surv. gen’l to comm’r, notice of completed surveys 


} 


and plats, pom, 


| 
‘| 


| 


Dee. 
Dee. 


Dee. 


Dee. 
Dee. 


Dee. 
Dee. 


Dee. 
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22, 18 Deed Eugene Leitensdorfer, for himself & as att’y-in- 


lo, 1872. 


1872. 
Lf, 1872. 


21, ite. 


26, 1570. 


May 28, 1873. Relinquishment, same to same, 


fact for L. M. Baird, to Thomas Ecllensilor’ r for 
their interests In grant, p. —. 

Affidavit Eugene Leitensdorfer, p. —. 

Trial of deriv claim, Thos. Leitensdorfer, before R. 
WX R.., a en, WN 

Notice by claimant of proof of publication of printed 
notice, p. — 

Plats of claim & certificate, p. — to —. 

(No. 4.) Affidavit Donaciano Vigil proving claim of 
Leitensdorfer & identifying the parties; also 
translation & acknowledgment, p. — to —. 


Af ids “9 William Gilpen authenticating grant, p. —. 

(No. Affidavit Simeon Hart aothiet ticating grant 
to Vv ieil & St. V., p. —. 

Calvin Jones sworn, p. —; cross-x’d, p. —. 

James 8. Gray sworn, p. —; cross-x'd, p. —. 


Redirect exam’n, p. —; recross-x’d, p. —. 


Wm. R. Walker sworn, p. —; cross-x’d, p. —. 


een : redirect, p. —. 
T. Leitensdorfer, sworn, p. —; cross-x’d, p. —. 
5 " redirect emam’n, p. —. 
Bernard J. O’Neil sworn, p. —; cross-x’d, — 
Edw’d D. Bright sworn, p. --; cross-x’d, p. —. 
Obadiah M. Smith sworn, p. —; cross-x’d, » P. —, 
William Craig sworn, p. —; cross-x’d, p. — 
Albert W. Archibald sworn, p. —; cross-x d, p.—. 
Opinion of R. & R., p. — to —. 


> 


Comm’r to R. R., when year’s notice will expire; 
afterwards may receive homesteads & pre-emp’s 
. sneer nt 

Re ee T. Leitensdorfer, to U. States of 
town site of Trinidad, p. —. 


) 


p. 
June 16, 1875. Relinquishment, same to same, p. —. 


Dee. 


11, 1875. 


2° ihe 
Ze. Leia. 


9, 1873. R. & R. to Comm ’r, sending papers in certain 


claims under grant, p. —. 
Petition, rep’s heirs of Kit Carson, p. — to 


Certificate [of] election of P. A. McBride as probate 
judge of Las Animas C0., Pom. 
Judge McBride enters town site of Trinidad, 1 ee 
Non-mineral affidavits of McBride & Lopris as to 
town site, p. — to —. 
R. & R. to Comm’r, recommending town site entry. 
Matt. H. Carpenter to Commrr, — 2 memorials 
relative to alleged fraudulent patents, p. —. 
John Hallum, for 'T. Leitensdorfer, enters caveat 
against town-site entry, p. —. 
Exhibit A. List occupants of lands Bent county 
patented on location of Ag. Col. scrip, p. —. 
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eaused the seal of this office to be affixed, at the city of Washing- 
ton. on the day and year above written, 
Seal United States Land Office 

(S’d) : W. W. CURTIS 


° . . . . y ? f\ fy? 
Acting COMMISSLONELr O} rene ral Land (JtTice. 
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G36 DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE 


Claim of Thomas Leitensdorfer under Kugene Leitensdorfer, deriv- 
ative claimant to the grant of Cornelio Vieil and Ceran St. Vrain. 


ryy . 4 >. es y J ] re &, 
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GENERAL LAND OFFICE, August 21st, 1854 
SI] The eighth Se ( ] )/] 


¥ ? . sf? rr. . ! 1? | ? I p c } 
" a, And pe lt further enacted. Phat ibsSshait be the duty of the 
: ty? bs _ cy . tr om oid ‘ — | 4 
surveyor general, under such instructions as may be given by the 


meeeretary or the [nterior. to aseertalh the origin, nature, character. 


ann rf ot al] Ley] 4. t la | 7} ) } ie + | lau: 1} > ey ‘=| ] .¥} 

and extent of all claims to iandads under the taws, usages, and cus- 
toms ol Spain and Mexico, ANG TOF LOIS Purpose Mav Issue 

‘ | : 

65 | ?) ty nnd a | ‘ = . ‘ | 1107 f +? 1 + | ‘ >} ] DP sy} ] ; >? 

yD notices, SUMmMon withesses, aaminister oaths, and ado and per- 
c : .$ ss) |. 
form all other necessary acts in the premises. Heshall make 


a full report on all such claims as originated before the cession of 
the territory to the United States by the treaty of Guadalupe Hi 
dalgo of 1848, denoting the various grades of title, with his decision 
as to the validity or invalidity of each of the same under the laws, 
usages, and customs of the country before its cession to the United 
States,and shall also makea report in regard to all pueblos existing 


in the territory, SHOWINYE the extent and iocality OF each, stating the 


> , r : it “ e n ; . , } ] . ‘ > = ] , } ' 
number of in abitants in the said uebdDIOS respectively, and the 
A . 
’ " —) ye , ] Ried . | ] @ Re = 
nature of their titles to the land, such report to be made ac range 
, - : 7 % J a | es . { i] q 
to the form which may be preseribed by the Seeretary of the In- 
“4 7 on . } a" > ] ae i y : , " . “oy {° : ——— ko > 
terior; which report shall be lald betore Congress for such action 


, : } . y . : > 
therein as may be deemed mast ana proper, with a view to: connrm 
e ev i i 


hana tia orants and (Yr 
CAUPTEUCL FFcle sic ite On 


—, 
‘ 


—" 


ve full effect to the treaty of 1848 between 


Aba | ariel og: ee 

the United States and Mexico; and, until the final aetion of Con 
. , 7 | . 7 

eress on such claims, all lands shall be reserved from sale or other 


disposal by the Government, and shall not be sul lect to the aona- 


tions granted by the previous provisions of this act. 
me ri. ‘ e ie 4 et : Ps } Z ps ‘ ] na ee cue ne te 
639? Phe duty which this enactment devolves upon the surveyot 


general is highly important and responsible. He has it in 
charge to prepare a faithful report of all the land titles in New 
Mexico which had their origin before the United States succeeded 


to the sovereignty of the country, and the law contemplates such a 
report as will enable Congress to make a just and proper discrimi- 


nation Fetween such as are bona fide and should be confirmed and 


EITENSDORI 
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ute of merit and ought 


States ; | Mexico (Unite 


=} \ 
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the Freneh 


Arredondo and 
Congress 
that the 
aw which go 
whether it 


) the present act 
eyor general, under 1 
ascertaln 
o land *“ under t Ss, USAL' 
lexico,’ and arms survey 
ir pose by : i him 
administe 1S 
the pre mises” 
v Mexico are derived from 
; Mi X1CO. 
law 


as 
ica are 
7 . a 
req ulre ‘ments and usages—I1n 
ies of that monarchy on this 
ust examine the laws of Spain, 
reculations as eolleeted nD VV hite’s 


ress | Mav 26th, 1824: Mav 238. 1828S. and 


ited States Statutes at Large, vol. 4, page 52, chap. 
hap. 7| 1 I. Oo, page 676, chap. 95), the United 
arts were opened for the examination and adjudica- 


lerous cases on appeal, under these laws 


WILLIAM CRATG VS. THOMAS LEITENSDORFER. 


and other eases on writs of error in which actions on eiectment 
635 in the courts below had been instituted, were brought before 

the Supreme Court of the United States, where the rights of 
property under inceptive and imperfect titles, which originated 
under the Spanish system, have been thoroughly examined and 
discussed with eminent ability. 

For these decisions I refer you to Peters’ and Howard’s reports of 
the decisions of the Supreme Court of the United States. It is im- 
portant you should carefully examine them in connection with the 
Spanish law and the legislation of Congress on the subject, in order 
that you may understand and be able to apply the principles of the 
Spanish system, as understood and expounded by the authorities of 
our Government. | 

2d. Upon your arrival at Santa Fé you will make application to 
the Governor of the Territory for such of the archives as relate to 
the grants of land by the former authorities of the country. 

You will see that they are kept in a place of security from fire or 
other accidents, and that access is allowed only to land owners who 
may find it necessary to refer to their title records, and such refer- 
ences must be made under your eye, or that of a sworn employé of 

the Government. 
636 You will proceed at once to arrange and classify the papers 
in the order of date,and have them properly and substantially 
bound. 

You will then have schedule (marked 1) of them made out in du- 

P licate, and you will prepare abstracts (No. 2), also in duplicate, of 
all the grants found in the records, showing the names of grantees, 
date, area, locality, by whom conceded, and under what authority. 

You will prepare in duplicate, from the archives or authoritative 
sources, a document (No. 3) exhibiting the names of all the officers 
of the Territory who held the power of distributing lands, from the 
sarliest settlement of the Territory until the change of government, 
indicating the several periods of their incumbency, the nature and 
extent of their powers conceding lands, whether, and to what extent 
and under what conditions and limitations, authority existed in the 
governors or political chiefs to distribute (repartir) the public do- 
main ; whether in any class of cases they had the power to make an 
absolute grant; and, if so, for what maximum in area, or whether sub- 
ject to the affirmance of the departmental or supreme government ; 
whether the Spanish surveving system was in operation, and since: 

what period in the country and under what organization ; 
607 — also with verified copies in the original and translations of 

the laws and decrees of the Mexican Republi ic,and regulations 
which may have been adopted by the general government of that 
Republic for the disposal of the public lands in New Mexico. Here- 
with you will receive a table of land measures adopted by the Mex- 
ican government, translated from the “ Ordananzas de Tiereas y 
Agnas,” by Marianas Galvan, edition of 1844, as printed in Ex. Doe. 
No. 17, first session Thirty-first Congress, House of Representatives, 
containing much valuable information on the subject of California 
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to which document 1 would invite your special 
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} 1] ] j ‘ } . +1 >> + va > a0 L,| t 117 4 . 4 1} clear 
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standingliyvy upon the work of recelving and examlning the tes 
} ] | ’ ek : | i | 7 ? ] ' ?) ] lain ‘ ?) ] 
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ib] youl report thereon To ne action or Congress. 
In Lhe first 1nstance you WV i provide yoursell with a Journal con- 
] ++ 1] ] . "y lay? ° >] | } 1 ¢ . } 
sisting of a substantlialiyvy vouna VoiuTmMe, Or \ rolu mes, Which Is to Coli- 
‘ ‘4 ] ’ é : ’ }* — , ; 
stitute a complete record of your omcial proceedings 1n regard to 
et el ; : a il , 
i ' + + im i , + . . . “oa . >) . P ‘ T. 
and titles. and a suitable docket for the entry therein of claims in 
a 


ranged as to indicate at 
f e 2acn Case. its number, name ot 
and present arty. area, low 
pature of title, whether compl 
thereon. 

Your first session should be at Santa Fe, and your 
ons at such places and peri 


original 
‘ality, from what authority derived, 


nplete or incomplete, and your decision 


subsequent 
yds as public convenience may sug- 
gest, of which you will give timely notice to the Department 

You will commence your session by giving proper public notice 
of the same in a newspaper of the largest circulation in the English 
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enemas genannten inn sneer Ka Li Bia ails aM te 5 ge 
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and Spanish languages; will make known your readiness to 
640 receive notices and testimony in support of the land cl: 
of individuals derived before the change of rovernment. 

You will require elaimants In every Case, and vive public notice 
to that effect, to file a written notice setting forth the name of 
‘present claimant; name of the ——_ claimant;” nature of 
claim ; whether inchoate or perfect; its date; from what anthabies 
the original title was derived, with a eh dies to the evidence of the 
power pee authority under which the granting officer may have 
acted : quantity claimed ; locality, notice, and extent of con fli ting 


claims, if any, with a reference to the documentary evidence and 
. | “a 
testimony relied upon to establish the claim, and to show a trans- 


t 


fer of right from the “ original grantee” to “ present claimant, 
You will also require of every claimant an authenticated plat of 
survey, if a survey has been executed, or other evidence showin 
the precise locality and extent of the tract claimed. 

This 1s indispensable in order to avoid ony doubt hereafter in re- 
serving from sale, as contemplated by law, the particular tract 


ss 


parcel of land for which a claim may be duly filed, or in commu 

cating the title to the same hereafter in the event of a al con- 
firmation. 

641 The effect of this will be not only to save claimant: from 


embarrassments and difficulties inseparable from the pre- 

sentation and adjudication of claims with indefinite limits, but will 
promote the we fare of the country ge pageicr ly, by furnishing the sur- 
vevor general with evidence of what is claimed as private _ 
under treaty and the act of July 22, 1854, thus enabling him to asce 
tuin what is undisputed public land, and to pro 
surveys accordingly without awaiting the fina 
upon the su bject. 

You wil] take care to ouard the public agalnst fraudulent Or alite- 


ceed with Loe publie 
] as . i q ' — . 
i action of Congress 


} ] m+, a SE } ; } P withe- , 
dated claims, and Willi Dring the t1 itle papers to the test ol LIne Ot nuine 
. } = } } + + . " 2 a fo > > eo i] 
simnature, Which you Fseae colle ct of ron orTanting otheers, as well! 
as to the test of f the tlicial registers or stracts which may exist of 
i 


les issued by the granting ete ie 


ln all cases, of course, the original title papers are to be produced 

or loss accounted tor, and where copies ATe presented thev must: be 

authenticated; and your report should also state the precise character 
the papers acted upon by you, whether — st or otherwise. 

Where the claim may be presented by a par s “present claim- 

ant,’ in right of another, you must be a tisfied that the de- 

42 ralgnment of title is complete ; tinea the entrv and your 


decision should be 11) favor of the “legal represent ative 3” of 

the original grantee. 
Your journal should be prefaced by a record of the law under 
which vou are required to act, and of your commission and oath of 
office, and should contain a full reeord of the notice and evidence in 
support of each claim, and of your decision, setting forth, as suc- 
cinetly and concisely as possible, all the leading facts, particulars, 
and the principles appheable to the case, and upon which such de- 
clsioN may be founded. All the original papers should of COULFSe, 
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be carefully numbered, filed, and preserved, and upon each should 
be endorsed the volume and page of the record in which they are 


entered, and such reference should be made on the journal and 
docket as will properly connect them with each other. 


Your docket should be a condensed exhibit of every case and of 


your decision. 
—— claims, both as t 
ler als Or alphabet ica 
such a manner that it will 
rejected by you. 
645 In the case of any town lot, or farm lot, or pasture lots held 
under a grant from any corporation or town to which lands 
aay be granted for the establishment of a town by the Spanish or 
Mexican government, or the lawful authorities thereof, cr in the 
lot, which city, town, or village 


a, 


» orade and dignity, may be classified by 
lly, accompanied by cxplanatory notes, 1 


show every case contirmed and every one 


ease of anv eltyv, town, or village 


xisted at the time possession was taken of New Mexico by the 
- ,* } } : ? 
thorities of the United States, the claim to the same may be. 


presented by the corporate authorities, or where the land on which 
tne said city, town O} Village was originally granted to an individual 
the claim may be presented by or in the name of such i lividual, 
al | bel prove i to vou of the existence of sueh city, town, 
or Village at the period when the United States took possession may 
re considered by you as prima facie evidence of a grant to such 


orporation, or to the individuals under whom the lotholders claim ; 
and where any city, town, or village shall be in existence at the 


passage of the act, 22d July, 1854, the claim for the land embraced 
within the limits of the same may be made and proved up before 
you by the corporate authority of the said city, town, or village. 
Such is the principal sanctioned by the act of 5d March, 
644 1851, for the adjudication of Spanish and Mexican claims in 
California, and I think its application and adoption proper 
in regard to claims in New Mexico. 

In the month of March, — there was published in the Atlantic 
States an extract of a letter dated December 12th, 1848, at Santa Fé, 
New Mexico, purporting to be from a young ofheer of the army, in 
which it was stated that “the prefect at El Paso del Norte has for 
the last few months been very active in disposing (for his own bene- 
fit) of all lands in that vicinity that are valuable, antedating the title 
to said purchasers; that these land titles would be made a source of 
profitable litigation,” &c. It will be your duty to subject all papers 
under suspicion of fraud to the severest scrutiny and test in order 

to settle the question of their genuineness. 

You will also collect information from authentic sources in refer- 
ence to the laws of the country respecting minerals and ascertain 
what conditions were attached to grants embracing mines—whether 

r not the laws and policy of the former governments conferred 

absolute title in granting lands of this class in New Mexico. 

It is proper also, and you are instructed in the case of every 

claim that may be filed, to ascertain from the parties and require 
testimony as to whether the tracts claimed are mineral 

645 agricultural, and you will be careful to make the necessary 
discrimination in the record of your proceedings and your 
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docket. Your report should be divided into two parts; part first 
should embrace individual and municipal claims, and should be 
prepared in the manner contemplated by law and in accordance 
with the requirements in the foregoing instructions. 

The law further requires you also to “make a report in regard 
to all pueblos existing in the Territory, showing the extent and 
locality of each, stating the number of inhabitants in the said pue- 
blos respectively, and the nature of their titles to the land.” Part 
second of your report should be devoted to this branch of your duty. 
[t wili be your business to collect data from the records and other 
authentic sources relative to these pueblos, so that you will enable 
Congress to understand the matter fully, and legislate in such a 
manner as will do justice to all concerned. 

In a report dated July 29th, 1849, in camp near Santa F¢, 
from the Indian agent, James 8S. Calhoun, to the Commissioner 
of Indian Affairs, he says: “ The Pueblo Indians, it is believed, 
are entitled to the early and special consideration of the Govern- 

ment of the United States ; they are the only tribe in perfect 
646 amity with the Government, and are an industrious, agri- 

cultural, and pastoral people, living principally in villages 
ranging north and west of Taos south, on both sides of the Rio 
Grande, more than two hundred and fifty miles;” that, by a Mexi- 
can statute, “these people,’ as he had been informed by Judge 
Houghton, of Santa Fé, “ were constituted citizens of the Republic of 
Mexico, granting to all of mature age who could read and write the 
privilege of voting.” But this statute has no practical operation ; 
that “since the occupancy of the Territory by the Government of 
the United States the Territorial Legislature of 1547 passed the fol- 
lowing act, which, at the date of the Indian agent’s report, was in 
force: 

“SEcTION 1. Be it enacted by the General Assembly of the Terri- 
tory of New Mexico, That the inhabitants within the Territory of 
New Mexico known by the name of the Pueblo Indians and living In 
towns or villages built on lands granted to such Indians by the laws 
of Spain or Mexico, and conceding to such inhabitants certain lands 
and privileges to be used for the common benefit, are severally 
hereby created and constituted bodies politic and corporate, and 
shall be known in law by the name of the Pueblos, &c. (naming It), 

and by that name they and their successors shall have per- 

647  petual succession, sue and be sued.” 
In a subsequent report, viz., of the 4th of October, 1849, the 
same officer reported from Santa Fé that ‘the Pueblos or civilized 
towns of Indians of the Territory of New Mexico are the following: 


Inhabitants. 


In the cdunty of Taos, Taos Picoris_....: ..............-- 283 
In tae county of Rio Ariba, San Juan, Santa Clara -----.-- 900 
In the county of Santa Fe, San I] de Fonso, Namba, Pojoaque, 
TOUGGNE. 6 cadens aera Gace ss a wibshaitecal ati ehnecabeaeincont hia ae 
In the county of Santa Ana, Cochite, Santa Domingo, San 
Filipe, Gawtd A, FAR AOR wikinie cimacicninccnn sawacuiage ARES 
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ih the Col tv of Bernalillo, Pe aon & 
In the eounty of Valeneia. Seguna, Aceon -Junia. an _oa 
(000) 


Biagt } ite ‘*] 4 ; are ?* | lottac 
MOST TE al OSH. DOOCOTO ISiCtvads._=.-<—.- ia’ ia ape ads aioe crea ia 


in " . 
lat. capitulation 


) . ty = . 
nebpDIOS OF .INeW Mexico 


ounty of Taos 7 283 over five years of age 
vy of Rio Ariba nme 500 over five years of age’ 
unty of Santa Ké a O90 over five years oft age: 
ty of Santa Ana - Fm : LO oS over fjve vea’rs of USC. 
y Bernalillo ___- ae | $33 over five years of age. 
v of Valencia Bere, . 1,800 over five years of age. 

1) QO] [" iLero, ODDPOSIU Kt iSO) 
Norte ', Sy Pea er 600 over five years of ALC. 

6.524 

4S The above enumeration, it is stated by the officer mentioned, 


‘was taken from census ordered by the Legislature of New 
Vii X1CO « onvened ey ct mber. 1847, whicl 1) inelt ide d oniy thos se of five 
years ol pore and upwards,” and further. th: At “these pueblos Are 


cated from ten to near one hundred miles apart, commencing 
orth at Taos and runnine south to near El Paso, some four hun- 
lred miles or more, and running east and west two hundred miles, 


this state ani having no reference to pueblos west of JN nia 
In another dispatch dated the loth October, ] S46 Yat Santa Ke, 
the same agent reports that “these pueblos are built with direct ref- 
erence to defense, and tneir houses are from one to six stories high 
Ze: * that “the general eharacter of their houses Is superior to those 
f Santa Fé;” they “have rich valleys to cultivate,” &e., and they 
are a valuable and available _ le and as firmly fixed in their 
lomes as any one can be in the United States;” that their lands are 
held by Spanish pi Mexiean prants to whe extent is unknown; 
that Santa Ana, as Major Weightman had informed the agent, “ de- 
ereed in 1843 sae one born in Mexico was a Mexiean citizen, and 
ich is a voter, and therefore all the Pueblo Indians are voters,” 
but that “the exercise of this privilege was not known prior 


} 
i 
i 


b4 to what is termed an election, the last one in this Territory,” 
We. 

It is obligatory on the Government of the United States to deal 
with the private land titles and the “ pueblos ” prezisely as Mexico 
would have done had t he sovere ‘ignty not changed. We are bound 
LO recognize all title S as she Wou d have done. to fO that far and ho 
further. ‘This is the principle which you will bear in mind in aet- 
ing upon these important concerns. 

You will mations to your report on the pueblos the best map of 
the country that can be procured on a large scale, and will indieate 
thereon the localities and extent of the several pueblos as illustrative 
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of that report, which you are desired to prepare and transmit to the 
Department at as e arly a period as the nature oF he duty will allow. 
Very respectfully your obedient servant, 
J ITN WILSON, 
( ‘om MISsSiOrne i 
Wm. Pelham, lsq., U.S. surveyor veneral of New Mexico. 
The foregoing instructions are hereby approved. 
R. Me ILELLAND, secre tary. 
eas ee 
DEPARTMENT OF THE INTERIOR, August 25th, 1854. 
(Copied from Land Office Report, 1871, page 65.) 
H50 Ist. 
Letter from the Secretary of the Interior transmitting papers 
in reference to certain private land claims in New Mexico. 
Kes y 97H, 1858. 
Referred to the Committee on Private Land Claims. 
: DEPARTMENT OF THE INTERIOR, 
WASHINGTON, Pebruary 5th, 1858. 
Sir: I have the honor to transmit herewith for the action of Con- 
eress, conte ‘Mp lated by the Sth seetion of the act of July 22, 1854, 
et the transe ripts of thirteen private land ciaims in New Mexico, de- 
signed for the House of Representatives, as indicated in the letter of 
the Commissioner of the General Land Office of the 21st November 
last, a copy of which is herewith enclosed. 
Similar documents submitted by the Commissioner in the same 
letter for the Senate of the Unit ed States have been this day trans- 
mM) tted to the des officer of f thi ul body. 
: Very respectfully your obedient servant, 
J. THOMPSON, Secretary. 
Hon. James L. Orr, Speaker of the U.S. House of Representatives. 
65] od. 
~™ GENERAL LAND OFFICE, November 21st, 1857. 
Sir: I have the honor to transmit herewith, in duplicate, the 
papers in reference to thirteen private land neces in New Mexico, 
with the request that the same may be laid before Congress. These 
claims have been examined and approved by the surveyor general 
of New Mexico and were sent to this office with his annual report, 
dated the 30th September last, with a view to submission for legis- 
lative confirmation. 
The documents in support of these private . land claims are put 
up In two separate pac kages, embracing numbers 8, As 16, 25, 39, 
40, 41, 45, 44, 48, 50, 58, and 54, and marked “ House of ’ Representa- 
tives” and “ United States Senate,” each of which claims is acecom- 


panied by a schedule of documents as follows: 
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OH2 Private Land Claims in New Mexico. 


a) 4 


~ 


} 
: 
cr 
_ 


r = Deseription of documents accompanying each 
Name. ~ : a ‘ 
A CivimM. 


of documer 


8 Town of Tecolote..___. { No. 1. Grants, original, in Spanish. 2. Grant, 
translation. 38. Notiee. 4. Decision. 
Donacion Vigil 9 No. 1. Grant, original, inSpanish. 2. Grant, 
translation. 38. Contestant’s deeds, original. 
fand 5. Contestant’s deeds, translation. — 6. 
Notice, claimant’s. 7. Notice, contestants’ 
8. Testimony. 9. Decision. 
16 | E. W. Eato1 | 9 No. 1. Grant, original, in Spanish. 2. Grant, 
translation. 38. Deed from Domingo Fer- 
nandez to Reynolds & Eaton (original). 4 
from same to same (translation). — 5. 
Sheriff’s deed to E. W. Eaton. 6. (Juit- 
ciaim deed, Reynolds to Eaton. 7. Notice. 
8. Testimony. 9. Decision. 
Jol Lamy - 6 No.1. Petition, original. 2. Petition, trans- 
lation. 3. Quit-claim deed, F. D. Herrero. 
4. Notice. 5. Testimony. 6. Decision. 
John Schoily e¢ 6 No.l. Grant, original. 2. Grant, translation, 
38. Notice. 4. Testimony. 6. Testimony. 
2 Deeision. 7 
> T) apne 6 No.l. Grant,original. 2. Grant, translation. 
3. Notiee, original. 4. Notice, translation. 
>. Testimony.. 6. Decision. 
i] Antonio Sandoval 5 No. 1. Grant, original. 2. Grant, transla- 
tion. 8. Notice. 4. Testimony. 5. Deci- 


13) Town of Belen ’ 5 No. 1. Grant, original. 2. Grant, translation. 
5. Notice. 4. Testimony. = 4. Decision. 

14 José S. Ramirez..._. ._.. 6 No.1. Grant, original. 2. Conveyance, origi- 
nal. 3. Grant and conveyance, translation. 
4. Testimony. ». Notice. 6. Decision. 


Ric pissiinen 5 No.1. Grant,original. 2. Grant, translation. 
5. Notice. 4. Testimony. 5. Decision. 
50 José L. Perea.___- 7 ~=No. 1. Grant, original. 2. Grant, translation. 
5. Deed of vifts, original. 4. Deed of oifts. 
translation. 5. Testimony: 6. Notice. # 
Decision. 
ornelio Vigil - 5 No. 1. Grant, original. 2. Grant, translation. 
©. St. Vrain. 3. Notice. 4. Testimony. 5. Decision. 
4 Alexander Vallé _..__- 11 No.1. Grant, original. 2. Grant, translation. 
Conveyance from Juan de D’Pena to 
Juan Estevan Pino (original). 4. Same to 
same (translation) 5. Conveyance, from 
Pedro Ortiz to Juan E. Pino (original). 6. 
Same tosame (translation). 7. Conveyance 
from Justo P. Pino to Alexander Valle 
(original). 8. Same to Same (translation). 
9. Notice. 10. Testimony. 11. Decision. 
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I have the honor to be, very respectfully, your obedient servant, 
THOMAS A. HENDRICKS, 
Commissioner. 
bo4 Hon. Jacob Thompson, Secretary of the Interior. 


Private land claims, New Mexico, vol. 1 (1, 38, A. N.), page 96. 


4th. 
Claim No. 55. 
. Cornelio Vigil and Ceran St. Vrain. No. 1. 


Grant—Original. 
Sello Cuarato, Dos Reales. 


Atios de mil ochocientos cuarenta y dos y mil ochocientos cua- 
renta y tres. 

ExMmo Sr. Gosr: Cornelio Vigil vecino de la la, de marcacion de 
Taos y seran Herram cuido, naturalizardo y vecino de la misma 
ante convenga parcemos y desimos. Que deseando fomentar la 
agricultura del pais en terminos que se vea en estado flore ciente y 


, encontradonos con terrenos reducidos en que verificarlo hemos visto 
y reconosido ‘con toda detencion el que comprende los vios del 


Huerfano, Pisipa y cucharas hasta su confluencia con el Napeste y 
de las Animas y encontrando en él las cualidades de amenidad 
; tierras ferrases para el cultivo abundante pastos y aguas y toda lo 
que se requiere para un establesimiento frutuoso y crias de 
655 ganado mayor y luna satisfechos de todo y de que esta valdio 
no hemos vasilado para occurrir 4 V. E. suplicandole se sirva 
por un efecto de justicia concedernos en el referido terrena la po- 
secion de un citio de tierras a cada uno protestando que en la pri- 
mavera immediata daremos principio a establecernos en ella hosta 
quedar redicados y establecida la colonia siempre que VY. E. se digne 
concedernosla asi lo freceemos y juramos no ser de malisia. 
Santa Fé Dbre, 8 de 1848. 
CORNELIO VIGIL Y SERAN ST. VRAIN. 


SANTA Fk, Debre 9, 1848. 
= Al Juez de Pas, a que corresponde para que de la posecion a que 
se refieren los presentantes pues este Gobno. desea que se formente 
la agricultura y las artes. 
ARMUO. 
Donaciano Vigil, Lo into. 
oth. 
Sefior Inez de Pas de la 3a demarcacion D. Miguel Sanchez. 
Los que subscriben cindadanos Mejicanosy residentes ea este De- 
partamento, ante V.en la mojor forma que haya lugar en derecho 
parecemos y decimos; que habiendosenos donado por el gobo 
656 del Departamto, el terreno valdio que demarca la adjunta in- 
' stancia, como se vé por el superior decreto sentade al margen, 
99__AS 
Wa & 
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} , 4 7 i «sé é / 
MPropledad = \ led LUrobarnos en) ell: suplicamos a \ St 
} } 4  ] 
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Re ee mos ry ri nuestra solisitud por ser Justicia 
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ae esta qdemarcecacion en vilrtud de io manda 


[ net antecede, pase al errenod que refieren D. Cornelio Vio Vy 

. Ceran St. Vrain en el antecedente escrito y es tando en el con los 
mi asistensia @ ] rumentaies que al fin se nombraron se proce 
A senalar nono! ; de los limites conforme se describe en 
preinserta p responde al mapa qui st neg y empe- 
sando por la tinea (del norte de la posesion de Miranda y Beaubien) 
4 una legua al este del rio de las Animas se our’ una tiie v 
de hay siguiendo una linea recta hasta el rio de Napeste una abajo 
de la confluensia de Las Animas con el mismo N: apeste se puso la 2a. 
mohonera en la orilla del rio de Napeste, y continuando 4 seguir el 
smo Napeste para arriba hasta una legua y media abajo de la 
confluensia del rio San Carlos, se puso la 3a. mohonera siguiendo 
despues una linea recta ]} el sur hesta Negar al pide la primer 
Sierra 4 dos | ouas. di listancia al oreste del rio huerfano, se PUusG la 
4a. mohonera y continuando en — rectua hasta arriba del 

658 la Sierra donde nace el sitado huerfano, se puso la on moho- 


nera vy siguiendo la cumbre de « licks Sierra para el este hasta 
at + ale . 
encountrar la linea de posesion de Miranda ¥ Beaubien, Se sais la 
a 7 } | : a © ? } a , . 
ba. mohonera, y de hay continuando @& seguir la linea de los limites 


} SS oe Fs iauhakas : cabs aaik ioe il > 7s ’ ae 
de la misma posesion de Miranda y Beaubien por el este, llegne A la 
primera mononera que se puso, cel rando hay los linderos de la pre- 
” . . r ’ } ] ’ ] ] ‘ 
nve posesion Vv reg mado ios pasie de la Mano e hize tarar tierra: 
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aparesido reclamo alguno de per ‘JULCIO de tercero: por que yo el 
referido Inez 4 nombre de la soverania de la nacion Mejicano (Q. D. 
G.) les di 4 los mensionados D. Cornelio Vigil y D. Ceran St. Vrain 
la posesion personal y perfecta que solisitan para que les sirva de 
titulo a ellos sus hijos y sucesores, por la cual les amparo y defiendo, 

Ii) indo qu Ge | lle WO sean de DOTAGOS SIN Sé Pp] mero oO dos \ pol 
iluero \ derecho vensidos Cl fe de | Cu | lo seuee con ios d Mil 
isistensia y los instrumentales q o fueron los C. C. Luis Lee, 

Manuel Martin, 1 Juan Ortega presente ; eS de este 
Hod partido de que doy f 
JOSE MIGUEL SANCHEZ 
Instrum’l, LUIS LEE. 
nstrum’], JUAN ORTEGA. 
Instrum’, M. ANUEL ANTO MARTINEZ. 
Assa, JUAN RAYMON BALDEZ. 
Assa, PEDRO VALDEZ. 
Derechos, 50 pesos. 
SURVEYOR GENERALS OFFIC! 
ee sige DEPARTMENT, 
SANTA FE, New Mexico, September 24th, 1857 
The foregoing is a correct copy of the ithe on file his 
othee. 
DAVID V. WHITING, Translator. 
Sth 
SURVEYOR GENERALS UFFIC! 
SANTA Fr, New Mentico, September 24, 1857. 
David V. Whiting, whose signature is attached to the foregoing 
eertificate, is, and was at the time of signing the same, the trans- 
lator of this office. 
WM. PELHAM 
N\717°9 wv (,venera 
HOt) Oth 
No. y 4 Grant Translation. 
(Seal. Seal fourth, two rials. ] 
; } . 


Years of one thousand eight hundred 
sand eight hundred and forty-three. 
| SANTA IRE, L 
Most EXCELLENT GOVERNOR: Cornelios Viel, 
mide chy of Taos, and Ceran St. Vrain,a naturalized citizen and 
resident of the | at 
re cic gthie required by law and conve 
T his al desiring to ene OUPTALe the agriculture of the COUnLrY 
legree as to establish its flourish) dition, and finding our- 
s with but little land to accom yp 
and registe red with great care 
and Cueharas rivers to 
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(rkansas and Animas, and finding sufficient fertile land for cultiva- 
tion, an abundance of pasture and water, and all that is required 
ee eee, eens hment and for raising cattle and sheep, and 
rewith, and certain that it is public land, we have 
not hesitated to apply tO your excellency, praving you to be 
pleased, by an act ol justice , to OT init to each one of — a tract 
of land in the above-men boned locality, protesting that in 
the coming spring we will commence operations which will be con- 


;y } 


being satisfied the 


iInuea until the 


the colony shall be established and settled, provided 
your excell hey be pleased LO eran it to us: Wweso request and swear 
that we do not act 1n malice. 
CORNELIO VIGIL. 
CERAN ST. VRAIN. 


SANTA IE — Dee nel he oy YY. 1845. 
We the justice ot the } ence ot the proper yur adic tion : who \V |] oive 


possession referred to by the petitioners, as this government 
i res to encourad 1] ilture and the arts. 
ARMIJO. 
| DONACIANO VIGIL, Secretary. 
Taos, December 25, 1848. 
' To Don Miguel Sanchez, justice of the peace of the third demarcation: 
Phe nd Mexican citizens and residents of this depart- 
ment, appear before you in the manner best provided by law, and 
| that his excellency the Governor, having granted to us the pub- 
and contained in the accompanying petition, as will be seen by 
lecree written on the margin, and not having the title deed 
hich will insure to us our legal ownership, and that no one may 
disturb us In our property, we pray you to be please d to vinomoeg us 
as having presented ourselves, and immediately execute the 
662 above for the pl 


urposes which we may require 
pray your excell Nhcy LO be ple Ase ( to accede to our request, 
as we impetrate justice; we 


swear not to act through malice; and 
. | | < 
whatever may be necessary, Ve 


there fie we 


CORNELIO VIGIL. 
CERAN St. VRAIN. 
Decembe yr 26. LS45. 

As presented aad admitted 


; ie law requires, | the 
- ,: , } . 
— of the peace will proceed with those in 


nstrumental witnesses to the place ecuiienad in the accompanying 
documents, and the possession asked for by the petitioners will be 
given. In order that they, their heirs and su 1ccessor: s, may hold the 
Same in fee, Citizen Manuel sane he Z, , Justice oO] {f the peace ot the Sd 
lemarcation of Taos, so provided, ordered, and signed, with those in 
his attendance. 

[ certify. JOSE MIGUEL SANCHEZ. 

Att 


ttending : 
JUAN RAMON VALDEZ. 
PEDRO VALDEZ. 


present 
his attendance and 
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In this district of Taos, on the second day of January, one thou- 


sand eight hundred and forty-four, I, Citizen Mig ‘uel Sanchez, justice 


of the peace of this demarcation, by virtue of f what.is ordered in the 
foregoing decree, proceeded to the lat ad sian to by Citizen- Cor- 
nelio Vigil and Ceran St. Vrain in the foregoing petition, and being 
on the spot with those in my attendance and instrumental witnesses 
appointed for the purpose, we proceeded to the establishment of. 


the mounds (mohoneras) for the boundaries as described 
663 in said foregoing petition and corresponding with the plat, to 
which I attached my rubric, and commencing on the line 


(north of the lands of Beaubien and Miranda) at one league east of 
the Animas river a mound was erected ; thence following in a direct 
line to the Arkansas river, one league below the junction of the An- 
imas and the Arkansas, the second mound was erected on the banks 
of said Arkansas river, and following up the Arkansas te one 
and one-half league below the junction of the San Carlos river the 
third mound was erected; thence following in a direct line to the 
south, until it reaches the foot of the first mountain, two leagues west 
of the Huerfano river, the fourth mound was erected: and econtinu- 
ing in a direct line to the top of the mountain to the source of the 
aforementioned Huerfano, the fifthmound was erected; and follow- 
ing the summit of said mountain In an easter ly direc tion until it in- 
tersects the line of the lands of Miranda and Beaubien,thesixth mound 
was erected ; from thence, following thedivi ling i, of the lands of 
on, [ eame to the first 


Miranda and Beaubien in an easterly direct 
mound whieh was erected. Clana here the boundaries ot this 
erant and having recorded the same, I took them bv the hand and 


walked with them. and eaused them to throw earth and pull up 


weeds.and make other demonstrations of p ossession, with which the 


ceremony Was eoneluded, the boun aries being established 
6654 goles any claim ben ng pre sented injuring any third en v,as 
I, the aforementioned justice, in the name of the sovereignty 


oO 
of the toe nation (which may God preserve), gave to the ¢ ifore- 
mentioned Cornelio Vigil and Ceran St. Vrain the personal and 
perfect possession which they solicit as a title to tl em, their ehil- 
dren and successors, by which they are protected and defended, and 
[ direct that they be not pre ssed without firs ane heard oe 
vanquished according to law. In testimony whereof | slone d with 
those in my attendance and instrumental witnesses, who were citi- 
zens: Louis Lee, Manuel Martin, and Juan Ortega, who were pres- 
ent and are residents of this district. tO which | certify. 
JOSE MIGU EL SANCHEZ. 
Instrumental: LUIS LEE. 
MANUEL ANTO. MARTINEZ. 
JUAN ORTEGA. 
Attending : 
JUAN RAMON VALDEZ. 
PEDRO VALDEZ. 
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WILLIAM CRAIG VS. THOMAS LEITENSDOREER. VAST®) 


nelio Vigil aforesaid claim a_ perfect title. to said tract of land 
by virtue of a grant cee oe the ninth day of December; A. D. 


‘a a o 
1843, by General M: nue nea no, Governor and commanding gen- 
eral of the Territory of * Mexico, according to the laws and ecus- 
toms of the government of ‘ie Kepublic of Mexico, and the possession 
thereof given In conformity to the said laws and customs by Jose 


at . ; er ahaa 
istice OL tie PCace Ol that (GlISLrict, on the SCECOLa 


? 
i 
tr » @ ' ~ i . tr] ‘ . e f © ) 
ana atie ~ [). [S44 In tne presence ot witnesses: for proo! 
. , 7 } s ? 7 1 a 
i (OC PEL *..’ ; ’ yy} s } ’ ‘TY DOs ; *iso i 4 
of all whi | proces lings the documentary evidence herewith 
coe 7 } are : oy A | a , aioe | » } ee | 
OW 4 nied, marked ~~ 2 respectuiully referrred to and prayed to be 
‘ . / boda . > 
made a part Ol} this pHevilblon. 
A 
VY ASt & 1c >r187 | a | ar +o l, i | , ar : } _— 
You! petitioners would further state that they oe upled sald 
‘ ‘ i 
“ e ae wal a = i eee es 
Ui ‘ tJ] blhia ram LWtvervais aba ‘% ley) Sct if LU CLO SU Oil accoul t Oil { if 
| ee a ann; ge agi = ye See . c 
Indians, prineipally as @razlng eround [ol different kinds of stock 
tor which purposes, on account of the OCT ral scareity of water, it is 
| A <> 


] ‘ . } ] ¢ " _ { . : ] } roy ty 
petter adapted than ror Cultlvation. 


ry] a Se ao t | = - te al _ | ee = oe ae i 

lhey would furthe represent that the Salad tract Of iand has neve 
} } 1 } 4 . , " . 
I n surveyed, and that. Linererore, no estimate can be made Of 1ts 


oe me \ oe F a5 we * Oe Hers ee } 
Contents and 1ts bounda ries better deseribed Lnan as set forth 1n the 
ss aah , : bad } e $6 ?? , } ] x en = . 
ACCOM pan V1he document MmarkeGgG A ad tne pen SKetTCH thereto 
i . ‘ 


: . 
+ . ; ' . i. . , \ ,> 4 , we .v> 7 . Ae ) 
attached : that tuey KNOW OL no person or persons contesting or 1n- 

. A ‘ 


tending to contest thelr right and titie to sald ii 
Ara t + | - 4 the os ic] orant lL, la’ nhirmac 1. il, mY) lel t | : laws 
bLJ i 4 pric LilcLbL ULE As —- Teseeg S, COTUMLIIIea LO LUC Lr 7) it cuy 


ft the United States; and your petitioners will ever aie WE. 
SMITH & HOUGHTON, 
hor Pi titioners 


SURVEYOR GENERAL'S OFFICE, 
SANTA FE, New Mexico, September 29, 1857. 
The foregoing Is a true COpy of the originals on file in this office. 
WM. PELHAM, 


SUPVE Hor Gene ral. 
668 | L4th. 
No. ‘. Testimony. 
CHRISTOPHER CARSON sworn: 


Question. Have you any interest in this claim? 

Answer. I have not. 

(Question. How long have you known this grant ‘ 

Answer. ‘or some time. In the year 1847, when I went from 
California to the States, I found Mr. William Bent on the Purga- 
a ; he had built a house and was breaking up land, an 
understood he intended to establish a farm. 

Question. In what relation was William Bent with St. Vrain at 
that time ? 

Answer. I believe he was a partner of St. Vrain’s in a trading 
post at that time. 

Question. Do you know if the cattle at Brent and St. Vrain’s fort 
was grazed on this land? 
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Sworn and SC] efore me this Sth day of August, 18907 
VM. PELHAM 
NN? DeEUO (general 
O70 SURVEYOR GENERAL'S OFFICE, 
7 a + F P oa , — a 
we NEW MEXICO Sept mber 20th. 18Di. 


{ ti original on file in this office. 


WM. PELHAM, 


SUVVE vor (re aki ral. 


sworn according to law, de- 
im of Ceran St. 
the surveyor 
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AM CRAIG VS. THOMAS LEITENSDORFEFER. 
7 % he 4 
ner of New Mexico, tor a grant toa tract of land 
sl , ] ae po : 
ne new county ol i aos a embraced within the Huer- 
», ; ] ‘a4 >| sy pte} i | » r .aiIT . ot m ] 
IS]] Wi Cueharas rivers to then PUMCLION with the 
Dia , 
el é te ij i AN fiicis i¥Gis 
+ } ae a o oe ee ba } 
ie Vth dav of VPecember, 1843, Manuel Armio. elvil and 
j “ . | : hae } I — "i > } 
\ r of New Mexico, direeted the justice of the peace 
lIirisadictlion to plat the parties 1n possession of the 
i | I 
| ] 4 } } ] 
Ci DY Uti 1) L10 VbOICh Was accorvyaingly adone .on 
U Ja i 1844 
' | = i } } } { ’ 
pci} rs | i 1} Lif LLe O} YLDals CEULi \ Ubthnenticated 
LI) VY QO] V = 
. } | , ‘ 
| Drove iii ¢ Cie] fat the iahndad Has pbeeh lhl occu] LOT) 
the grant was hn ip to th present whenever the co 
} } | ° M ] ; 
Indians would a \\ LO De eultivated and settied Upo 
| > ¢i] | f 17 
AS Woe Ln » Pal tL Was made Lie province Ol Ne\ 
. . ly co , ] = ; ; 
~ meres ron - OF TeVOLuUtIONS and ClVi! Col 
} ’ . " , 
ch had ed veneral government of the Republi 
i‘ if } } 
}) ' 3 ne province extraoramaryv ana 
, 
Dow eli no to the domestic affairs 
i ; : 7 ) ‘ = +i 7 
lelit O} nce. Under this authorit 
. ' 
Lraoradl iryv Crs SO VeSted Il him, this orTrant has pul 
p 2 ere 
\ made, ana Lis to pe presumed that fi 
s L} fr Is authority, aS 1t has never veen 
4 : + ; i 7 & 17 ly |a4 Hh) 1. ley 
ILeESLEU ne treaty ot Ga Galu pe ldalgo, 
‘) ’ ‘<< - 4 | : | en : } > ] a ; 
ie: 2 ; eon the United stares ana the Republi ot 
, ; ) 
expressiy Tor the protection oO! the property OF thie 
I 
} ° ) 
{ country at the time the sovereignty was changed 
} °F } } ° , 
} contest bas been filed against the claim 1t Is hereby co 
id and transmitted for the action ot. ( ongress 1n the premises. 
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WILLIAM PELHAM, 
SUI" vWor (+4 Hié ral 
wy j s - . 2 Oe: 4 | = . 
veyor general's office, Santa Fe, New Mexico, September 1% 
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4 a4 b a4 \) ‘ ‘ ’ . } -_ eo 
SANTA I*r, NEw Mexico, September —, 1857. 
. ’ , . _¥ . . > 
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roregolng 1s a true copy ol the original on file in this ofthe 
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ivate land claims. New Mexieo Vol. (138. A. N.). pPuge 269.) 
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surveyor general, Denver, Colorado lerritory. 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. Zou 


confirmed by act of Congress approved June 21, 1860. Statutes at 
Large, — He page 71. 

In view of the proposed application for survey, I also send here- 
with —— s of the following : 

The grant and act of. possession by the Mexican authorities 
on 1. Notice to the surveyor general of New Mexico by Smith & 
Houghton, for the petitioners. 

3rd. Diagram accompanying the notice. 

ith. Surveyor gener: al’s dee’ oy 1, dated September 17, 1857. 

You will observe that the statute provides that the claim of 
Cornelio Vigin and Ceran 8 t. Vrain “shall not be confirmed for 

more than eleven square leagues to each of said claimants ”— 
676 that is, for not more than twenty-two square leagues to both, 
if that quantity is found within the boundaries described in 
the grant. | 

The 2nd section of the act points out the manner in which the 
survey shall be made, viz: 

‘And be it further enacted, ' That in surveying the 
claims of Cornelio Vigil and Ceran St. Vrain the location shall be 
made as follows, namely: The survey shall first be made of all 

tracts oecupled by actu a] settlers holding possession under titles or 
promise Ss to se ttle, which have heretofore been Piven by said Vigil 
and St. Vrain in the tract claimed by them, and after deducting 
the area of all such tracts from the area embraced in twenty-two 
square leagues, the remainder shall be located in two equal tracts, 
each of square — in any part of the tract claimed by the said 
Vigil and St. Vrain, selected by them.” 

Now, 1n order LO mee proper effect to this confirmatory statute, 
two objects are to be effected : 

Ist. ‘To ascertain approximately without actually running and 
marking the out boundaries of the grant and see vebiel her they em- 
brace a greater or lesser area of land than 22 square leagues con- 
firmed by onus aud if these boundaries contain less than 22 
square leagues, they will control with the less quantity; but if they 

should be found to hold more than 22 square leag 
Ove firmed by Congress, then the claim is required to be reduced 

to 22 square leagues to satisfy both the derivative titles from 
Vieil and St. Vrain and their own, which they | may select in two 
equal tracts, each of square form, in any part of the tract claimed 
by them. 

Then, within the limits of the grant to be ascertained as afore- 
said, are to be run, surveyed, and The arke d the several claims derived 


_ 


UeS, aS COlh- 


from Vigil and St. Vrain prior to the 21 June, 1860, the date of th 


confirmation by Congress, the quantity of the respective claims to 
Lye ascertained and de MiUC ‘ted from the conutents of the said Zz Sq Uare 
reavgues confirmed by © OHELeSS, ana the re sidue, wh: atever if may be 
found, must be divided in equal proportion between Vigil and St. 
Vrain, and surveyed for them 1n two seperate tracts, in square form 
n such localities within the lmits of the grant as they may select. 
Now, as preliminary LO proceedings to effect the object Cont 


1] 1 hv f tatiWte voi tet aceertain tt) cohable cost of the 
plated DY the statute, you must ascertaln the probable cost oF the 
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the purpose, but you will in no event create greater Hability than 


} 


the obsolute necessity will require LO accomplish the service under 
the special law nor hability without first obtaining Upon your 


report t the sane: ion of this ofthee. 


You will start your surveys from the 5th standard parallel as th 
basis, and close the meridianal lines on the right bank of the Arkan- 
sas river, which, of necessitv, will have to be meandered and con 
nections made between meander corners of both banks of the rive 
but ins _ places where the lines of public surveys had heretofore 


been ext nded across the stream, the meridianal tines of thi contem- 


i 
isting laws and printed manual of surveying instructions. 


plated aed will be closed in the usual manner required by ex- 


, } 4 i] — 24 
You are requested to acknowledge the receipt of thee Instrue- 


A 

CLlONS 
| am, sir, very respectfully, your ob’t servant, 
JOS. S. WILSON, 


COMMLSSLOIN 


(Siirvevor : “9 | Perrit ry { (‘o] rac vO] | (;eneral land 
POUPrVeVO)] reheral, Crritory Of: VOoIoOoradQ, VOl. 4, reneral taha 
es 1 29 : 

(JiT1ce Paro 24.) 


OSH DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE. March 11, 1870. 


Register & receiver, Denver, Colorado 'T. 


‘ —— . ae Ma ae ; eS ae (§ hoe an 
(sENTLEMEN: Inti Lins ition hay Ins been Mace to this O1lCce Tron) 


source entitled to eredit that you have allowed parties to file declar- 
atory } sta tements under the pre-e mption a and homestead laws for lands 


, 
situated south of the Arkansas river and following within. the Cor- 


nee Vigil and Ceran St. Vrain private claims originally confirmed 
by Congress June 21, 1860, and since amended February 25, 1869 


vide U.S. Laws 1868-’69, pages 90 & 91, I have to inform you that 


if such is the fact your action is unauthorized and without validity 
‘ ou wil] perceive, from t he provisions of the aforesaid amendatory 


, that the original claims of Vigil and St. Vrain were reduced to 


> ‘ven square leagues each, to be selected by legal subdivisions, frot 
which areas are to be deducted the claims of actual settlers holding 


nossession under titles or promises to settle made by said grantees, 01 
their legal representatives, anterior to the 26 February, | 
may establish their claims within one year to the satisfaction of the 
register and receiver. ‘These derivative el 

GS7  justed in like manner, viz., by legal subdivisions. 
You will further perce ive ‘that the aforesaid amendatory 
act provides for a third class of claims of actual sett! within thi 
limits of the located claims of Vigil and St. Vrain (under the pro- 


6) > 


+ . ‘ 
ra LS 38 LO DO AU- 


visions of the act of Congress approved February 25, 1869), to be sat- 


isfied to the extent of claimssettled upon prior to the passage of this 
act by the several claimants as pre-emptors or homestead. settlers 


under the law; the areas of this class of claims are also to be de- 
ducted from the twenty-two square leagues confirmed to Vigil and 
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tion settlers protected by the provisions of the amendatory act as 
aforesaid are to be adjusted by you to the extent of 97,651 acres, and 
if there be greater quantity of land claimed and reduced to posses- 
sion yd the derivative and other actual settlers the adjustme! nt shall 


be made by giving the priority to the earliest derivative claimants 
pe are In actu: al: possession and occupancy, and who hold 


695 their titles from the said Vigil and st. Vrain, or their leg: 
representatives by purchase or promises to settle. It is to b 
understood, however, that claimants who are now in actual posses 
sion and occupancy by purchase or promises to settle, nd who | c 
by a direct chain of ies from said Vigil and St. Vrain, or their legal 


eS Ss, are to | » protec ted Upon an equallty with other de- 
vative claimant Malthough their titles may have been immediately 


| t | 


eabee from those who purchased, directly or indirectly, from tl 


OD } 8 - rhY) ral rey) } 
Original Claimants, Wl ithout having had actual! possession Or OccU 
} } 
pancy of the land so purchased, 
ee 5 fj: | : ea ee : 
In Case the re sh ll exist a econfliet between the derivative and pre- 
; bias eae 
el ption and nomnettoad seTtiers Dy reason of} the latter MavIne oecu- 
‘ } 5. . ¢° ! : } ‘ 7 — or | 7 si ee a di 
Plead ianas of the former and made actual Pnprovements eon 
) ] ba oa a ? > ‘ a : ] ¢ — ; ? i] 
prior to February 25, 1869, the preference Is also to be given to the 
- . ‘ : ; . | . F . a - . - 
derivative claimants whose titles conform with the conditions above 
. ‘ - ] ] 7; . . F ] sje) 1 ‘ . ‘ve [4 | 4 
prescribed, and are not in excess of the 2z square leagues IT, DOW- 
‘ . + - a a eon ] , ] ¢) * , ? ] i; -_ ] 
ever, 1n excess, then such excess will be treated as othe PpuUDLIC lands 


©. 235 Fen: ¢* 
| 


As the derivative claims which have been filed may 

sented, 1n excess of the t twenty-two s¢ e lenoues confirmed 
DIO to the grantees, the earliest titles of 1 
1 may exhaust the area confirmed D\ 


} 


In aetual possesslo 

‘ . . . ‘ , Isai . ’ +* Z . ? > 

( OMLTeSS and leave no part ther ell) open to Oralhnary pre-e@emptors 
<> A . A 


2 | . | ’ * ase a eS 4 | eZ ] 
and homestead settlers ; therefore, according to the recent decisio 
| yr {° ir _ . ene hy ’ + | “— .3n7 
of the Honorable Seeretaryv of the Interior, to whom these instru: 
T : | ? . 


tions were submitted for approval, “ poner in excess of the twenty 
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penne 
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two square leagues confirmed to V1 
to disposal as other public pean 


? 
} “ a ‘ ‘ ; i. ] | ’ | ad ‘ | ehixry . $ ] 
As the claims are by law to be satished by lePal SUDAIVISIONS, ana 
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il and St. Vrain 
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fice derivative claims situated 
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.e subdivision of eight additiona 
igiland St. Vrain original grant, 
LO the ee extension of the 
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Id posse: Ss101 — sufficiently early 


e the survey of such adage 


prmerex 


hereby rescinded in case you 
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protected under 

his character requiring 
‘ht additional townships, you 
the earliest derivative claims, 
lezal subdivisions, apnea 
ie contents, of the legal sub- 


JOS. S. WILSON, 


“y ° . 
( ONHLILLSSLOTLET 


orado, vol. 1, General Land 


INT OF THE INTERIOR, 

JF FICE, January 9th, 187] 
enver, Colorado T. 
February 25, 1869, requir- 
igi] and St. Vrain shall estab- 


eoister and receiver of the 


12) the passage of the sald 
act of April 28, 1870, so 


ize the present ation of such 
from the completion and 
‘veys contemplated by the 


s under 


nes of the Sam 


completion and 


ab Prova 
. . _ 7 mm +. y 
in grant, you will publish 
weeks, Setting f01 
+ | do ~ “— atl 
Liiell Cialis Wit 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 2 {4 
LS7O. oo of pub lication to be paid out of any moneys In 
the U.S. Treasury not ot — appropriated. 
You poe p lease forward « ypy of notice for the files of this offic 
Very respectfully, JOS. 5. WILSON, 


f 


i 0mm): ‘DONE 4 


(Surveyor general Territory of Colorado, vol. 1, General Land 
Othee. page 1S2.) 


100 25th. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 9, 187] 
» 4 ‘ = ai ‘ 7 ‘ a pap ) y YF re . | ri% 
Kegister & recelvel U.S. land ofhice, Pueblo, Colorado 'T. 
(s1 nr ny mar e ey > ’ | y ane 1} ] 1c) a 117° TaYr 1? WY 
rENTLEMEN Aciosead VOU Wil hind eopy of our tetter to the sul 
A « 

] rt ‘ | , : | rs% nae . ; . . aon = 4 ' a a4 
veneral of Colorado = Instructing him tO give notice to the derlva- 
; ] ] . ' + ." . ] bs, } > ] | 
Live Clalmants under \ 11] and St. Vrain of the cOmMpevion ana ap- 

ls a 4 ons ] *s) " ) mF »* 
he Vigil and St. Vrain land grant, in orde 


proval of the survey of t 


that the said claimants may present their claims within o veal 
rom adage ail notice, as provided Ly be act of Congress 1s ed 
Lpril 28, 1870. 

Very respecti fully, JOS. S. WILSON. 


(Surveyor general Territory of Colorado, vol. 1, General Land 
on ? 
Ofhece. page 4d5o.) 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 10,18 
Register and receiver U.S. land office, Pueblo, Colorado T. 
GENTLEMEN: I have to enclose herewith a copy of our letter to thre 
surveyor gener al of Colorado Terr’y instructing him to O14 
106 notice to V 1o1] and St. Vrain, or their a legal 
Sse viatiieian yf the COl mpl tion and approval of the survey of 
their claims, 1 order that they may shige the S{ lections hit 
locations within n one year from the date of said notice, as per act of 
( ‘ongress dated |} ‘ebru: ary 25. 1869. 
Very respectfully, JOS. S: WILSON 


(Surveyor general Territory of Colorado, vol. 1, General Lat 
Ofhee, page 484.) 


DEPARTMEND OF THE INTERIOR, 
GENERAL LAND OFFICE, Junuary 10, 187] 
Wm. H. Lessig, Esq., surveyor general, Denver, Colorado T 
Sir: I have to refer you to so much of our instructions to you 
April 20, 1869, as required that notice should be given 12") 


Vrain, or their agents or legal representatives, that the survey o 
their claims, as authorized by law, was being made, and requiring 


Ss. WILSON 


7 


JOS 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 
derivative claims under the said grant, will furnish you with all in- 
formation appertaining othe Mae 

Very respectfully, your ob’t servant, 
JOS. S. WILSON, 


y 7 > 
( OVNTILIUSSLONLE as 


709 


and 


c 


(Surveyor general Territory of Colorado, vol. 1, General L 
itice, page 486.) 
30th. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., Feb. 21, 1878. 


Register & receiver U.S. land office, Pueblo, Colorado. 
GENTLEMEN: Referring to our instructions of the llth March 
‘1870, in relation to the adjudication of the three different classes of 
claims to land within the private claims of Vigil and St. Vrain; also 
to the joint resolution of Congress, approved April 28, 1870, author- 
izing derivative claimants to present their claims within one year 
from the completion and approval of the subdivisional surveys con- 
templated by the act of February 25, 1869, and ey ansmn pte Au- 
cust 23, 1870, I have now to advise you that the term of one year 
from the notice given by the surveyor general on the 24th of Keb- 
ruary, 1872, will expire on the 24th inst., after which date you will 

cease to receive applications from the derivative claimants. 
You will, from and after the 24th inst., receive pre-emption filings 
and allow homestead entries on all lands not embraced in 


410 the applications of derivative claimants presented on or before 
that day ; but, so far as the lands embraced in applications of 
derivative claimants presented on or before the 24th inst., are con- 


cerned, you will not receive pre-emption filings or allow homestead 
entries thereon until such claims have been finally adjudicated and 
further instructions received from this office 
Very respectfully, WILLIS DRUMMOND, 
CG om? NUSSU 7L€) 


(Surveyor general Territory of Colorado, vol. 2, General Land 


)fhee, page 115.) 
olst. 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHineton, D. C., Sept. 30, 1871 
W. H. Lessig, Esq., U.S. sur. general, Denver, Colorado. 

Str: [am in receipt you your letter of the 15th instant concern- 
ing a communication from John M. Reed, Esq., with enclosures, re- 
lating to surveys of certain townships for claimants under the Vigil 
and St. Vrain grant. 

You may at once conti 
which these derivative claims are situated, 

do—AS 


‘act for the survey of the townships 0] 
viz., tp 33.5., R. 60 W. 
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: ei ii jj ~* i i , , 1 7 A Q 
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e foll effect to the treatv of 1848S between the United States 
cA fF i V4 tA UI i Lid | AU i 
na \] 4 ) ¥ ; 
, ' ‘ ] rhe : . |. 
‘ til tl inal action of Congress on such claims all lands 
ATG biitil LLIS minal GAUUvLIVII i a5 — 289 
. | ;* } 4 : iy LcCreé | bh y he 
‘ } 1] } .< i 7 > i " * " va" OS \ } 
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t [>] Vit IS DroVIsiol > « ‘ 
} ‘ | Ia Sslrveyor veneral of New Mex- 
\? {} yVoere = i | i | i ii \ \ = il ' 
LG ) lid. on tl! l7th day of September, 1857, confirm said 
it) iV? LBeteeg SES Ai ' i f id ‘ ' gg me 
} ; ii Tirso ‘ ?* 1” yr i t-¢ 
11 iron \\ i it = i} ap pe i ALIOW CU Ul pro ; 1¢ 
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. a Se ys Seweye | tho qa 1 oO rnment o e nepubile 
otions, which had caused the general government of the Republ 
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Ping tl : a t of rr oS »37 ’ 
acted within the scope of His authority 
4 . 
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The treaty of Gaudalupe Hidalgo, of February 2d, 1848, between 
the United States and the a of Mexico, provides expressly 
lor the protection of the property of the residents of the country at 

the time the sovereignty was changed, and as no contest has 
718 ~~ been filed against the claim, it is hereby confirmed and trans- 
mitted for the action of Congress in the premises.” 


Surveyor General 


Surveyor general’s office, Santa Fe, New Mexico, September 17, 
1857. 


SURVEYOR GENERAIS OFFICE, 
SANTA FE, New Mexico, November 13, 1867. 
The following is a true copy of the original decision now on file 
in this office. 
(Sioned) JOHN A. CLARK, 


1g 
Surveyor General. 


(With a view to its full and final confirmation, and to give full 
effect to the treaty of eighteen hundred and forty-eight, between the 
United States and Mexico, and the full relinquishment by the Gov- 
ernment through Congress, as Penh under which he was acting 
required. Of course, as Congress, under the Constitution and laws, 
and the treaty, had no authority to do anything else in the premises.) 


And whereas Congress did acknowledge on the part of the United 

States the genuineness and validity of said grant by a confirmation 

of twenty-two leagues thereof, having no authority under the 

719 the laws and Constitution to impair or disparage the title to 

the balance or in any manner to interfere with it adversely to 

the grantee, any question of that sort properly belonging to the 
judici lary di epartment under the Constitution. 

And whereas Congress did, on the 25th day of February, 1869, 
pass another act entitled “An act to amend an act to confirm cer- 
tain private land claims in the Territory of New Mexico,” the whole 
effect of which is to take from the cognisance of the Judiciary ques- 
tions of property exclusively belonging to it (the judiciary), and de- 
cide and control private 1 rights by the legislative department, taking 
without judicial proceedings or due process of law property out of 
the hands of one citizen for which he has title and bestowing 1t on 
others; 

And whereas the Secretary of the Interior has undertaken to con- 
strue these grants and the laws, customs, and usages under which 
they were made, and ibout which he ean know but little for him- 
self f indep [end Jent of F the judiciary, and has permitted his construc- 
tion to be published in the newspapers of wide circulation, gre atly 
to the prejudice and injury of the just and lawful rights of the owners 

f the said grant; 
720 And whereas the said owners are now about to institute 
proceedings against persons trespassing upon their saia tract 
of land, by which the validity of their title, if unprejudiced by such 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. Ziv 
S4th. 
Irving W. Stanton, register. Charles A. Cook, receiver. 


UNITED STATES LAND OFFICE, 
PUEBLO, COLORADO, December 9th. 18738. 
Hon. Willis Drumm iond, Commissioner General Land Office, Wash- 

Ington, D. ¢ 

Str: We transmit herewith certain | apers filed in this office, pur- 
porting to be dupiieates ot pe {1 tions filed or to be hied in the ( ren- 
eral Land Office by nie attorney of the parties. 

It 1s represented it these papers that a large body of land in town- 
ship 25 south, range 59 west, an twp 25 S., Rk. 035 west, has been en- 
tered in fraud of the riglits of the » pel itioners, Xe. 

The petition of Thomas O. boggs and A. Shurich sets forth that 
they claim certain lands in the abote-describ: d town ship “by virtue 
of the Las Animas orant,” either as orantees Or assignees of : rantees. 
awit (page 2) that the local land oth ce al Pueblo, as well as the (yen- 

ral Land Ofhee, have bee fully 1h) ormed ot the riehts ot said pe- 

titioners, Xe. 
i ae The petition of S. Maeklin, Chas. P. Leiteh, and others sets 
forth th aut they settled upon a portion of tl 
the Intent tion of f hol ding’ the sale under the — and pre 
emption laws; that said petitioners have repeatedly applied “to the 
officers of the loeal land office at Pueblo to make their fili 


nes on tie 
=e ' ee cat wi ey ee 
tracts respect tively occupied by them: that said oftieers yave per- 
ly v wel fh)I inf : 
siste nitly and uniformily refused to receive such filings, informing 
said petitioners that these lands were not subject to settlement under 


5 } ‘3... , nmtanne AT . 
said hae as he ‘ were claimed by the grantees of the Las Animas 
grant or their assigus, WC 


In regard to the claim of Thomas O. ce and A. Shurich, as 
grantees or assigns of grantees of the Las Animas grant forthe land 
described in said petition, we have to state that no claim of any de- 
scription has ever been made (page 5)1n this office by either of said 
parties for any part of said land, and said petition is the first and 


only notice filed in this office of any such claim or claims 
With regard to the claims of Macklin, Leitch, and others. as home- 
stead and pre-emption ‘peur ; we have to st that it is not true 


that said parties app lied t ike their filings for said vias and were 
refused by this office ts the reason that the same were within 


124 the limits or a der] ivative claim since the Ist of May j L875 
The only derivative claim for any of the lands claimed by 
the petitioners heretofore ae LO of which this othee ha d ; ny 


notice was that of one D. W. Hughes; who, by his attorney, on the 
20th day of February last, file ss this otiice a copy of a published 
aatieadnnaanaale that he woul appear and prove hisright to(page 4) 
certain — within the said ebties ong including those ela 


| 


said petitioners. The notice of claim of said Hughes was, on the 
4 me 5 °, | - ° , ? 
lst day of Mav LS79, widens and the tracts claimed relinquished 


LO the U) ited States, and thereupon sald lands were treated AS publie 
lands bv this oftice. 


Qf) WILLIAM CRATIG VS. THOMAS LEITENSDORFER. 


There are three derivative claims for certain tracts of land in 
wwnship 23 south, of range 52 west, now undergoing examination 


y the register and receiver of this office under the provisions of 
ie act of Congress approved February 25, 1869, and joint resolu- 


tion approved April 28,1870. Said claims are. filed in the names 
, Ist, the heirs of Wm. W. Bent; 2d, Romalda Luna Boggs; od, 


| » } ; * 4 = ’ ] . “4 » ‘ 
hy Lido Rite, whose claims agoregate 6,000 acres. 
> = 4 .- fs aad } trac , efuss i | ’ 
Iption Tllings ana homestead entries have been refused by 
this omee for all lands coy ered | D1 rs der! vative claims. 


125 (Page 5.) From ‘i ciieesaiiinaal r records we find that 

some of the parties named in E x hibit “ A” of Macklin, Leitch, 

lothers’ petition have filed sintene 3 In this office under the pre-emp- 

of 1841 for other and different tracts of land than those 
| 


..é | { * . 
N.E.4 & W.48S.E], 


Aug. 20, LE. 
} ° . 
Q nothe rs, filed in this office his D.S 
Wee \ »\ i S ‘ws Se ( LS 7 oe ES, yy? \\ alleg- 
} ] 
e SeLLiel \ i) S 4 irs, nowever, that sald DS 
‘ CAT 4 C LIC S 4 


We do not forward the enclosed papers Upon any consideration of 
} } ~ p + a ie raid 
: idently intentional insult both t 


IRVING W. STANTON, Register. 
( ‘| AS A. ( i )¢ ik. Re (é Ver. 


’ = ¥ y Lael ’ > ’ 4 - fy? ’ oe ' } 

endorsed: K. SULUS. United States land office, Pueblo, Col.. 

veolster and receiver, transmit petitions oi i 
, 
». 


\ Pp ” ° al 7 na rar hers ; 
O. Boges and A. Schurich and Macklin, Leitch, & others. -° 


) 
196.14 


é > <> 
BS bs (a Dee. 29, ’73: G., Dee. 22, 1873 
— S| 
PILL 
poe i: rit 7 =" ‘ ; “ Seat en . ] ¥ , ? } i iy? y . = 
{20 fo the Commissioner of the General Land Ofhece (through 
’ > t } * : 


tial 1 ame , oT) 
iocal land omee, I ueblo, ¢ a he 


Sir: Your petitioners, citizens of Bent county and Colorado Ter- 
° 4 —— , r ] . al _ ite 
ritory, would re spectfull ent that they have heretofore claimed, 


- 
~ 
a= 
pod 

f 


= -1) ’ ~ i ‘ : 
and still do claim, title to certain tracts of land situated in township 
29 south o2 west and 25 south and 53 west, in said Bent county, bv 


virtue of what is terme 


the Las Animas grant, either as grantees or 
the assig nees of sald Or 


rantees; that the respective interests of your 
petitioners will more fully appear by reference to a paper hereto 
attached, marked Exhibit “ B;” that their rights to said land have 
never been finally adjudicated upon by any Department of the 
Government, and the local land oftice at Pueblo. as well as the Gen- 
eral Land rows have been, as your petitioners are advised, fully 
informed of the rights of your petitioners and the claims made by 
your petitioners thereto ; 1 that tm ing the pendency of your peti- 
loners’ Claims, and without notice to any of them, the said lands 


Se em 
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were patented to certain unknown persons by location of Agricultu- 
ral College sérip thereon at private entry, contrary to law and in 
fraud of the rights of your petitioners. 

Your petitioners would further represent that said lands 
724 have never been a to settlement under the homestead and 
pre-emption laws of the United States, as they have been in- 
formed by the officers of said local land offiee, in conseg uence of the 
claims of your petitioners or other persons claiming under like title 
thereto; that filings under said laws have been persistently and 
uniformly refused to be received by said officers therefor, and that 
as late as November, 1875, the said land officers have so given out 
such information ; that, supposing your ahah loners would be pro- 
tected in their several interests to said land until their interests were 
finally adjudicated upon and rendered valid or nner se they each 
confidently trusted and expected that nothing would be done to 
jeopardize their said interests, and were much — and out- 
raged by finding that said patents were issued, as herein stated. 

We state further that not only have these lands never ‘chen open 
for settlement under the homestead and pre-e mption ) laws, and never 
been offered for sale, and not subject to private entry, and not only 
have these patents been issued to the prejudice of your petitioners, 
but, in addition thereto, there has been such official mise ade OD Fi 

the part of some or more of the officers entrusted by the 
728 = Government with the custody and disposal of the public lands 
that should be Investigat ed and punished. 

We forward this petition in duplicate, one through the land 
at Pueblo ana one to be presented personally by our duly author- 
ized agent. 

We would ask that the officers of the land office at Pueblo endorse 
hereon the official action heretofore taken by them in relation to 
the matters compla ined of, and also to make sueh statements in con- 
tirmation of what your petitioners assert, or opposed thereto, as 
them may seem proper. 

Upon the personal presentation of this petition w 
to — to a multitude of athdavits to be presented therewith, giving 
the facts as to the rights of your petit — rs of the occupancy of set- 
‘lers pr eoninesh and the course pursued by the land office at Pueblo in 
relation to information obtained therefrom. 

We would respect tfully ask that the matters herein stated be in- 
vestigated t horoughly and that all the ss be set aaah . that have 
been issued to lands lying in said townships by the location of serip 
by private entry thereof. 

Very respectfully, your ob’t servants, 


. . ] ] 
e wouiad beg ieave 


THOS. O. BOGGS. 
For the Children of Kit Carson. 
A. SCHURICH. 
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certain persons who had never occupied said lands, and who 
| iol were utterly unknown in and were non-residents of said 
county, and which patents, as your petitioners are informe 

anid believe, were so issued to these persons oa — tracts bv reason 
of the location of Agricultural College s Tipe | vy private entry, and 
before said lands had ever been open to settlement or had ever been 


j ' 
} offered at pl ublie sale », and contrary to law, and in fraud of the rights 
of your petitioners. 
We forward this petition in duplicate, one through the local land 
othice t Pue blo and one to be presented personally by our duly au- 
7 indies i agents, and we would ask that the local officers of the land 
office at Pueblo to endorse hereon their official action taken hereto 
fore In relation to the matters complained of. 
Upon ee ee eee of this } pe tition we would nightie 
to refer to a multitude of affidavits to be prese nted therewith, givin 
the facts and disclosing fa interests of the respective occupat lls O] 
said lands 
We would respectfully ask that the matters herein stated be in- 
estigated thoroughly, and thatall the patents be set aside that nave 
been issued to lands lying in said townships by the location of Agri- 
cultural College serip by private « entry thereof. 
Very respectfully your ob’t servants, 
C. P. LEITCH. 
S. R. MACKLIN. 
os BENJAMIN DENNIE. 
< =<.) . 
ey WILLIAN H. PIER. 
GEO. A. BROWN. 
GEORGE PECK. 
WV. B. ROHMANN. 
SAMWL E. SHOEMAKER 
MxuibiT A. 
cl al Oce upants O f Lands Ln Be nt County. Colorado Territory Pat- 
te nled hy the Location of Agricultural Coll (/¢ Serup tO Othe Ms 
ms Ip 
° at der ( - . 
Nam Lpeul a = : Di a Remark: 
= = ae sii 
Ss > > 
i = I. I. - 
; 
S. Mack] SS ae 9 | 23 iy July 29, 187 House built 
?. Chas. P. Leitch S. W. o 2 eZ July 2 S75 H Sf uilt 
sen By Lilli s W. lO 25 2 sé pt y. ISi5 Hi ( uilt 
! Wm. H. Piet a LO | 23 52 July 24, 187: House built 
». Geo. A. Brown ie 10 23 y2 6; Sept. 5, 187 House built 
Hh. Ge Peck ‘ N. &.. > | 2 2 Mav 25, 1873 Hous Lilt 
‘ 7. 8. E. Shoemak« N. W. 0 23 52 | July 25,1873 | House br 
; 2 Alvin G. MeCal- S. E ae 2 2 Jul 20, 1873 Son S¢ 
bulin 
; 9. Cornelius Gilday a Ree ee 2 Ap 1, 187 House | 
' 1O. Wm. B. Reman N. W. IO; 2s 2 sept. 1, 1875 Hot 
ll. John W. Cowan S.4 N. W 2 2 ) , - 
& g IN. ‘| July 25,1873 | H . 
Dao w 3 > N. EK 20 Je J ; 
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~ \ 
YY hashud 
PD lar ] { ' ) ital mad hers mace the 
Hndorsed: Memorial of C. | |eiteh and others, settiers, to the 
‘ 97 “ ic eke i 
m’r Gen’l Land Offiee, in relation to t! ve Tan nds alleged to fraudu 
(17 ] a 
Wti\ patented 11) Bent TO., UOl. (thr hi Pueblo | regeae a 
me tI 
y ope) j =~ <¢) 
WASHINGTON December 22d, 1Si6 
; ? } ’ 
LO ~ommiussioner of the General Land Ofhee 
. ’ : } rs } ] y ' , 
DEAR SIR | ineclose vou two memorials, one SiMe a by ¢ r.. 
' | 7 | 5 } 1] t ] a 'y bd 
eitel: and others, in relation to the lands illeged LO De fraudulent-y 
patented in Bent county. Colorado, and the other from Thomas A. 
r> } . 
Boggs and others, on the same subject 
\ 5 | , J ; 
| bespeak for them vour personal ¢ mination at nd please acknowl- 
' i] receipt ani letter i ¢ Thi 
non 
iruly, yours, 
2 m raRrrs ‘ > a vrTy i. > 
MATT. H. CARPENTER 
Phese lemortl: ferred to in the above letter are duplicate 
nais (>i thos ye yy} j 
if if 
- ; 
‘ — . 3 ae ae } a 
Proceedings Oi Trial beTOore Register & Receiver. 
THOMAS LEITENSDORFER vs. CLAIMANTS LAS ANIMAS GRANT. 
5 7 
Land notice 
L ¢ l . representatives of Cornelio \ 1o1] and Cr 
’ } 7 % af “2 a to ee o . 23 * 
>) \ | and all « hers pre It nav concern 


(4 You are ie notified that | will a Pe r before the regis- 

ter and receiver of the United States aa ofiee at Pueblo, 
Colorado Territory, on Tuesday, the fifteenth day of October, A. D. 
L872, at 10 Pris a.m., to prove my right as a derivative claimant 


iateand being within the bouns 


} 
} =) stale } } } 
to the follow in o-deseribed ana, SITU t 


, ‘ > ™ — iad |  e aa 
aries of the Rio de Las Animas orant, conformable to the law in re 


ation thereto, to wit 
West half of section thirteen, sections tventy-two, twenty-three, 
east half of 


twenty-four, twenty-seven, east half of twenty-eight 


‘ 
thirty-two, section thirty-three, tow! ship thirty-two south, ol ran we 
sixty-three west; sections five, seven, sone elehteen, hineteen, 
j > ;* + . 
LWentyv. twentv-one. twentv-tLwo. twe ntyv-three. west _ of section 


wenty-five, sections twe Hnty SIX, twenty-seven, thirtyv- four. thirty-five, 
half of section thirty -S1X, township es Aberin vic Al of 
range sixty-three west: Wesl half of section one al id the whole of see- 
tLIOnS two and three. township thirty-four sout th. oO] range sixty-three 
west ; sections thirteen and twenty-four, township thirty-three south, 
OF range sixty-four west. 

Should you desire to contest said claim you will appear al the 


time and place above designated. 
, 
By E. C. HOLMES anp 
t 
i 


W. HENRY, 
Attorneys for Claimant. 


VYT Tras M1 ATS vr 
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OO TERRITORY OF COLORADO, COUNTY OF PUEBLO. 

We,the Pueblo Printing Company, of-said county of Pueblo, 
do heréby certify that we are the publishers of The People; a weekly 
newspaper printed and published at Pueblo, in Pueblo county, Colo- 
rado Ter’y ; and we further certify that the ordinance, of which the 
annexed is a true copy, has been published in said newspaper for 
four successive weeks and four times, and that the first publication 
of said notice was in said paper bearing date the seventh day of 
September, A. D. 1872, and the last publication of said notice was in 
said paper bearing date the twenty-eighth day of September, A. D. 
1S7zZ. 

In witness whereof we have hereunto set our hand- this fifteenth 
day of October, A. D. 1872. 
| PUEBLO PRINTING COMPANY CO. 
G. W. HEFBURN, Gen. Manager. 


TERRITORY OF COLORADO, | 
: ss 8s: 
County OT Pueblo. } 
Subseribed and sworn to before me this 23d day of October, A. D. 
1872. 


IRVING W. STANTON, Register. 


[Kndorsed:] U. 8. land office. No.1. Filed in the U.S. land 
office, Pueblo, Colorado, October 25d, 1872. Irving W. Stanton, 


register. 
1060 A4lst. 


I, E. D. Bright, hereby certify that the attached plats have been 
faithfully executed from surveys made by me for Thos. Leitensdor- 
fer, whose claim these plats represent. 

Trinidad, Colorado Ter., Aug. 27th, 1872. 

Kk. D. BRIGHT, 


Dep. U.S. Sur. 
(Here follow diagrams marked Dp. (ol, 130, (dv, ri LQ). ) 
(4) (No. 3.) 48d. 


STATE OF MIssouRI, Rs 
¥ ef Y e - Od 
County of St. Louis, | 


Eugene Leitensdorfer, of lawful age, being duly sworn, deposes 


and says that-in the year A. D. 1844, he was a resident of Santa Fé, 
the capital of New Mexico, which was then a part of the Republic of 
Mexico. : 

That he was personally and intimately acquainted with Ceran 
St. Vrain and Cornelio Vigil, now dee’d. 

That the said St. Vrain and Vigil, through the. influence of 
Charles Bent and this deponant, secured and obtained from the 
Mexican government a donation of a large tract of land lying and 
situate north of the Raton Mountains, known and designated as the 
Rio de Las Animas grant. 

That on the 7th day of March, A. D. 1844, the said St. Vrain and 
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. | , ‘ . . . “wn 
ved DY ed to this deponant a one-sixth Interest 1n and 
ie sald grant, and that the instrument of writing hereto attached 
irked Xi 1t “A ; Is ; Lu CO. 6) said deed of convevanhce. 
: Mat U ollg@inal deed OF convevahce Was lefi 11) the care of one 
. r 2 . . 1 , ow 
in St. Louis, State of Missouri, about the year A. D. 1850 
ISol. 1 thie purpose ot ¢ itTfecting a sale of deponant s interest in 
| a ; } j 7 : ] 
the said grant, be, Crittenden, actlnge as agent for this de- 
[ the said deed is unlawfully and unjustly withheld by 
(Crittenden or his assig@is Irom this deponant, whose l11- — 
| remained intact, as it did in 1844, until : 
; 
f January, A. D. 1858, when deponant conveyed to | 
i < 
* i s }j . . ~ ‘ ] 7 } ee 
; \i now dee’d) one-sixth interest claimed by this 
’ ‘ } : } ¢ | } ‘ 4 Na 
1 } } y peen executed on the 2 Ath aay ol] Keb- 
ae 
ae ae ) ae Mee ae 
Liat thie LO Sald ball vas made to protect deponants Indl- 
eESt, Ne lkepon abo) oe at that time unde financial 
: } } . : } ‘ 
| sideration paid deponant 
ey 
e , '» j } ? sii P . . » | . 
further, Bai | iV appointed ana duly eonstituted this 
ponant his attorn: vent to sell and dispose of the interest 
: . Aa : gia y 
e, B: invested with 1u and to the grant 
I) , ] ‘ 
a) : | bard. 
‘ I~ 4 i ? 4 ’ ‘ ] * a i] } ie ’ } ] } 
1LCCcOo | meponant, bV and with the authority delegate | 
by t! | Baird, did,in the year A. D. 1862 or 1865, convey to a 
a P 
; ’ . y . . i ae | 
homas Leitensdorfer a one-sixth interest in and to the said grant. 
| ; + | ry " ¢ ae \ Oor7 6 ] en } a 2 
rther. that thereafter. to wit. A. D. 1872. this daeponant, by 
i- | ] - ¥ <«* + i — ] : . 1 . ; . ’ ‘ — ee 
rtue of the authority vested in him by the said Spruce M. Baird, 
] ] } 4 - ] . =e ‘ ] ea : i : aa 
executed another deed for the same premises, sald deed 
: = ® — ] om 2. = 1, a eald 
ne duly acknowledged according to law; that the said 
| of transfer was made in good faith, deponant recelving 
} : } . | | . . rr 
iluable consideration therefor; and further, that the said Thomas 
} } ie ] and Bin ! ] 1lo¢Y , 
tensdorter 1S lawiullv and equitably entitled to all the mehts and 
leges Issuing from or em7nating out of the lands conveyed WD 
i le | of transte. 
Ty ] 4 { 
i } r more aeponant Says Not 
, | 7 + . 7 | | rr . vT —_ > | | > 
KUGENE LEITENSDORFER. 
batts J 
Witness aa 
THOMAS F. GANTT. 
“| Louls. Sept. 30. x ir 4 


‘NITED STATES OF AMERICA, Lastern District of Missouri - 


Personally, on this thirtieth day of Septem ber, elghteen hundred 


} 


l sev hvy-Lwo, before me, the subscriber, clerk of the United States 
‘uit court for the said eastern district of Missouri, appeared Eu- , 

ne Leitensdorfer, the affant named in the aforegoing affidavit, and 
made oath that the matters and things therein stated are true and 
nony whereof I have hereto set my hand and affixed the 


} ’ » 4% ' 
{ 


il of said court, at office in the city of St. Louis, in the State of 
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Missouri, to wit, in the district aforesaid, the day and year above 
written herein. 
[ SEAT. ] AUSTIN DRAKE, Clerk. 


? 


(hndorsed 5 Affidavit ot Kugene Leitensdorter. 


744 We, the undersigned, owners and. possessors of the land in- 
ciuded between the Purgatoire (Rio de Las Animas) and Huer 
fano rivers, possession whereof was designated in order to impel land 


facilitate means to settle thereon, and for which object we have solic- 
ited and obtained the same from the vood YTAaCe ot the Crove ronment, 
opiate free will donate to Eugene Leitensdorfer and suecessors 
the one-sixth part of the land which our possessing in said locality 
oni races, Withdrawing therefrom all our rights so that he to whom 
we execute this deed may enjoy uninterrupted possession. 

Such is our good right provided that we have to give gratis to 
such families who go there land to live on under sueh stipula tice 
and such arrangements as both parties may agree upon in order to 
benefit the intended colony. We therefore gratefully extend this 
extrajudicial document on common paper for want of correspond- 
ing stamped paper, being as valid as authentic, compelling us to 
submit and comply with it. 

[In witness whereof we subscribe. 

Taos, New Mexico, 7th March, 1844 

CORNELIO VIGIL. 
CERAN Sr. VRAIN. 
Witness] es | ° 
LEWIS LEE. 
CARLAS BAUBIEN. 


149 UNITED STATES OF AMERICA, 
east rn District of Missouri > 


Personally, on this thirtieth day of September, in the year eighteen 
hundred and seventy-two, before me, the subscriber, clerk of the 
United States circuit court for the district aforesaid, appeared Eugene 
Leitensdorfer, and made oath and said that the writing on the other 
side of this sheet of paper is a true COPY of the translation of the 
original deed (which is in the Spanish language) from Cornelio Vigil 
and Ceran St. Vrain to him, the said Iugene Leitensdorfer; that 
the said original deed was by him left with Hiram Crittenden of St. 
Louis, Missouri, and is by the said Crittenden unjustly detained from 
him: and the said affiant hath signed this affidavit. 


KUGENE LEITENSDORFIFER 


In witness whereof I have hereto set my hand and affixed the seal 
of said court, at office in the city of St. Louis, Missouri, to wit, at the 
district aforesaid, the day & year above herein first written. 

 SeaAL. | AUSTIN DRAKE, Clerk. 


[ l’ndorsed:] (No.3. Filed in the U.S. land office, Pueblo, Colorado, 
October 23rd, 1872.) Irving W. Stanton, register. | 


a; 
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146 (No. 4.) 46th. 


[In the Matter of THomMAs LEITENSDORFER, Vendee of Eugenio Leitens- 
dorfer, Original Purehaser in what is known and ealled as the Las 


Animas Grant, made by the Mexican Government to Cornelio Vigil 
Ceran St. Vrain. 


Donacliano Vig 
years, and now a citizen of the United States and resident of the county 


e CALGAA 1 7 «& 


native of New Mex Ico, of the Avge oft seventy-one 


al 


aa - 


of San Miguel, in the Territory of New Mexico, upon being first duly 


sworn, upon his oath deposeth and saith that from the year 1824 un- 
til the occupancy of New Mexico by the United States in 1846 he was 

military fiver in the service of Mexico at Sante Fé, New Mexico ; 
that about the year 1856 Eugenio Edianubadios became a resi- 
dent of Santi hé, connected with the business of merechandize; that 
rom the affiant’s earliest youth he knew Cornelio Vigil, of the De- 
partment of PN w Mexico, until he was killed in the revolution, as 1{ 
Is ( , of in the year 1547; that he knew Ceran St. Vrain in 
the said Department and Territory from the year 1824 until his death, 


il \lora. aqiew years 31) ce; that in the year LS 14, in the absence of 


ck Af ) i 
the secretary of the Department, he was appointed and filled 
747 ~—s the office of secretary of the civil government of the Depart- 
ment or Territory ; that he knows that during that period a 

orant was made of what is known at Las Animas to said 
Cornelio Vigil and Ceran St. Vrain. In the year 1845 he knows 


that Cornelio Vigil and Ceran St. Vrain made and duly executed 
to the said Eugeno Leitensdorfer a full title to one undivided one- 
ixth part of all their interest in the entire grant above mentioned 
and referred to 
Beaubien, afterwards known as Judge Beaubien, was au- 
: | | and St. Vrain to deliver through. this deponent 
the deed and title made by them to the said Hugenlo Leitsendorte 
Leitsendorfer, who went to the State of Chihuahua, in the Republic 
of Mi X10, in) Hoag mapa ,and did not return here until 1849, or 
thereabouts. When he returned to Santa Fe this deponent, with his 
own hands , delivered LO | an hands of the said Leitensdorfer the deed 
il and St. Vrain aforesaid, transferring to him, in terms full, 
re aa ibsolute, the one undivided sixth part in interest of the 
entire Las Auimas grant made to the said Cornelio Vigil and Ceran 
St. Vrain by authority of the supreme government ol f Me ‘xico. This 
deponent saith that soon after the United states f ook possession and 
overnment over New Mexico he was appointed the civil governor 
of New Mexico, and occupled that position until superseded 
Ls by the territorial government authorized by Congress in 1850. 
He furthermore saith that he has no interest in the matter 
about which this deposition is given, and that every word of the 
ibove has been carefully interpreted to him in the Spanish language, 
ms ich is his native language. | 


DONACIANO VIGIL. 
TERRITORY OF NEw Mexico, County of Santa Fé. 
Before me, the undersigned, clerk of the probate court within and 


> Gan — 


A a a OE, 
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for the county of Santa Fé, Territory aforesaid, personally appeared 


Donaciano Vigil, tome well known to be the same person who signed 
the foregoing deposition, and, after the same had been carefully 
translated and explained to him in my presence, he stated on his 
oath that the same therein stated by him is true in substance and in 
fact. | 

In testimony whereof I hereunto set my hand and the seal of the 
said probate court at Santa Fé, N. M., this 19th day of November, 
A. D. 1872. 

[| SEAL. | SAM’L ELLISON, 
Clerk Probate Court, Santa Fé City, N. M. 


749 Territory or New Mexico, County of Santa Fé: 


a Felipe Delgado, judge of the probate court of the said county 
of Santa I°é, do hereby certify that I am the sole judge, with a clerk 
and seal of the said court, and that on the 19th day of November, 
1872, Samuel Ellison was and still is the duly appointed and qnuali- 
fied as clerk of the said court, furthermore that he he was duly 
authorized to take the deposition of Donaciano Vigil in due form of 
law; that full faith and credit is and ought to be given to the said 
Samuel Itllison in all his official acts in his said office as clerk of 
the probate court aforesaid. 

Given under my hand this 19th day of November, A. D. 1872. 

RELIPE DELGADO, 
Juez de Pruebas 


No. t. Killed 11) the ‘as >. land othee, Pueblo. Colorado. Novem- 
ber, 23rd, 1872 


> A 


IRVING W. STANTON, Register. 
(No. 5.) 47th. 


UNITED STATES OF AMERICA, 
State of Missouri. Eastern District of Missouri - 


This day Simeon Hart appeared before me, the undersigned, 

750 commissioner, and, being duly sworn, on his oath states that 
he has seen the original concession deed or grant, of which 

the paper hereto annexed, marked A, purports to be a translated 
copy; that he saw the said original in the hands of one Hiram 
Crittenden, and it was shown to said affiant in the month of June, 
1871, in the city of St. Louis, with a view of getting said affiant to 
translate the same, said afliant being well acquainted with the 
Spanish language and able to translate the same into English; that 
said Hiram Crittenden had no deed, assignment, or translation of 
said paper, or the land mentioned therein to himself; that said 
affiant has no doubt that said paper so shown to him and which 
was seen in the hands of said Hiram Crittenden was an original, gen- 
uine document or instrument in writing; that said affiant was well 
acquainted with the signature of Ceran St. Vrain, having often seen 
him write, & knew him well; that he recognized the ‘signature of 
said St. Vrain to the original paper so shown to him by said Crit- 
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WILLIAM CRAIG Vs. THOMAS LEITENSDORFER. Ze) | 
paper, being as oa as valid, as authentic, compelling us to submit 


and comp ly with 1 

[ln witness where — we subscribe. 

Taos, New Mexico, Mareh 7th, 1844. 
CORNELIO VIGIL 
CERAN ST. VRAIN 

Witness 
UIS LEE. 
CARLOS BEAUBIEN 


(Cony ' the orion 
ry, OT Liit Orig 


190 UNITED STATES OF AMERICA. 
Kastern District of Missouri ; 
William Gilpin, of lawful age, being duly sworn, on his oath 
states that he is familiar with the re! se of country included 1) 


New Mexico. and from thenee to the Bock ‘ Mountains and to the 


eoast of the Pacifie Ocean, extending as far north as ¢ yregon: that 
he has travelled over that country and knew it, that portion of it 
when it was under the dominion of the Mexican govei 
fore it was attached to the Government of the United States: tha 
he has been shown a copy—said to be a translation of the origina 
grant—made to Eugene Leitsendorffer hereto attached, marked A 
that he has seen the original grant or concession dated at Taos, New 
Mexico, March 7th, 1844, and signed Cornelio igu and Ceran St 
Vrain, and witnessed by Luis Lee and Carlos Beaubien; that said 
affiant believes the said copy to be a true translation of said orig- 
inal concession or grant; that he, said afflant, was at Bent’s Fort, 
so called, on the Arkansas; that he was there as early as the year 
1845; that he knew personally and well all the parties then sta’ 
in and around Bent’s Fort, amongst whom at that time were 
Charles Bent, Ceran St. Vrain, Eugene Leitsendorffer ; that 
7O+ ~~ he, said afflant, thinks and believes the concession or grant 
of land above referred to was made, perhaps on his sug- 
gestion, to the parties to apply to the Mexican authorities for grants 
land, and that they did so, and that this, with other grants, were 
made accordingiy; that he had and held relations of personal 
friendship with all the parties at the time, ana by that means was 
made acquainted with nearly all the circumstances attending this 
orant and others; that his understanding at the time, and now is, 
was that the concession grant refer-ed to was made to Eugene Leit- 
sendorffer, Cornelio Vigil, Ceran St. Vrain, Charles Bent, Donaciano 
Vigil, and Manuel Armijo, to be held in common, each party — 
entitled to one undivided sixth part the reof, or that affiant und 
stood and knows that some time after the sheen grant and conces- 
sion had been made Cornelio Vigil and Ceran St. Vrain deeded and 
transfer-ed one-sixth part in the said grant or concession, say, to the 
other four persons named, to wit, Charles Bent, Donaciano Vigil 
Manue! Armijo, and Eugene Leitsendorffer, one undivided sixth 


— 
as 


~ 
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part each, and that the said grant or concession rightfully and 
| , 7 ' } 7 ~ s . ; : > . ] 
legally now belongs to the above-named six parties or their legal 
representatives 
. a 4 ? vv 
WILLIAM GILPIN. 
: } | " thy} } 1) f |) ry 
supseribed ali \ re me IS 1 dav oO iVecem- 
A. D. 1872 
H. C. GEISBE oa 
Niates (00) - haste ra Distr ' Mo. 
a . . : —_ " i 3 ’ 4 } e 7 ‘ } 
| Endorsed : | NO. 9 ried in the | >) land office. Pueblo. ¢ olorado, 
| | } 
ry 25th, 1873. Irving W. Stanton, register. Depositions o! 
7 D1] i 1d Sime ] Hart 
No (hth 
| . D K. I S. M. B. |] 
~ 1) if } | s. \I 5 
7 7 } } } i i) j ait. ] : - | +a —o 
ihis deed, made and ¢ red this tenth day of December, ee the 
ir of our Lord eighteen hundred and sixty-one, by and between 


7 "ig j " ‘ | > eet , = 7 , . , bated a 
md as attornev-lh-tact [or ps. \. Baird. party or the first part, aha 
: i ‘ 
. . , j 1} s ty i. 2 . ‘ . . 
i homas Leitensdorte} Ot the county or salnt Louis. state ol] Mis 
OUurl, party OF the second part, withessetn : 
} , 4] nt <y Pond Con i hn ae , : +7 yt} ; 
nat pelle, “eee: O§ the tirst part, [ol and in consideration of the 
; . A 


velve hundred dollars, of lawful money. of the United 
States. to him hand -peid by the said party of the second part, 
the receipt v eer: is hereby acknowledged, have bargained, sold, 


anted, and conveyed unto the said party of the second part, his 
heirs, executors, administrators, and i and by these presents 
do bargain, sell, grant, and convey, unto the said party of the second 
part, his heirs, executors, administr ators, and assignes, forever, 
706 the followi Ing- -dese en 1 land or real estate, to with: All the 
right, t itle, interest, and mn alm toa tract of land situated in 
Territory of Colorado, boundes as follows: Beginning at a 
point on the northern boundary of the land originally granted to 
Guadalupe Miranda and Charles H. Beaubein two leagues two 
leaques east of the Rio de Las Animas; run-1Ing thence north to 
he Arkansas river two leagues below the mouth of the Rio de Las 
Animas; thence up and along the Arkansas river to a point one 
league anda half below the mouth of the Saint Charles river; thence 
south including the river Huerfano to its head; and thence east 
— the northern boundaries of the said land of Miranda & Beau- 
ien, all of which boundaries wili be more fully seen and described 
in the original grant jointly made by the Mexican government to 
Cornelio Vigil and Ceran St. Vrain, which grant will be found on 
file in the archives of { the land officeat Santa Fé, New Mexico, where 
it was originally granted to the said Vigil and St. Vrain : 
To have and to hold the same for himself, his heirs, executors, 
administrators, and assignees, forever, in fee -simple. | 
In witness whereof the said party of the first part has hereunto 


Eugene Leitensdorfer, of the Territory of New Mexico, for himself 


Py cee gy 


ner gy 
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} 


(of  attorney-in-fact for S. M. Baird, the day, month, and 
above written. 


signed his name and affixed his seal for himself, and : v4 O as 
Ve 


EUGENE LEITENSDORFER, [seat.] 
kor Himself and Attor ney- In- fact for S. M. B ae 


TERRITORY OF NEW Mexico, County of Mora: 

Be it remembered that on this — day of October, in the year one 
thousand e ight hundred and sixty- three, before me, Nico : is Valdez, 
clerk of the “probate court for the eou ity and Territory aforesaid, 
personally appeared Eugene Leitensdortfer, for himself and 
ney-in-fact for S. M. Baird, to me well known to be the in 
named in and who executed the fo: re Ins 
edged the same to be his act and deed fo 
tioned. 

In testimony whereof I have hereunto set my hand and affixed 
my — lal se: i. 

SAL. | NICOLAS VALDEZ, 


Se CT ta rio. 


as attor- 
re } 
i1vidual 
7 


econvevance, and acknowl- 
the purpose therein men- 


(yr 
"> 
a 
A 


te 


708 (Endorsed:) Deed Eugene Leitensdorfer to Thomas Le 

tensdorfer. Received the within instrument of writing — 10 
o'clock a. m. on the 12th day of Dec., A. D. 1865, and recorded the 
same this date on pages 259, 240, in vol. I of the records of Huerfano 
county. Ree’d fees for— 


CP EE Oe eae een ROT Ee ERS Ce 
Ss ttOU Ear Tie FI ii hn i wine de deen 20 
LPS oe os Cae ss a en ie ee ee sb eee 6U 

~) “)() 


This 12th day of Dec., A. D. 1868. Geo.S. Simpson, recorder. No. 6. 
Filed in the United States land office at Pueblo, Colorado, January 
27, 1873. Irving W. Stanton, register. 


TOO No. 7.. dist. 


CIMARRON, N. M., January 11th, ’62. 
Col. C. St. Vrain. 7 

DraArR Str: Baca, from Guadalupita, came over to the Picket- 
ware last summer and measured off 142 miles [of] land himself, 
and said that you had given him permission, but he left in June, and 
did not return again until January. [I sent him word twice to come 
and work on it. He did not come, and I gave it to other ind1- 
viduals. 

The above statement is the truth, and I write vou this in order 
that you may not listen to his les in case he may come to you with 
a different tale. | 

The land above the lower crossing 1s all settled, and more coming 
every day for land. If you wish me to measure and give below the 
lower crossing please send me word by the first op-ertunity. 

Please send me word also in regard to the anvil and vice that you 
told Mr. Oneal about—whether I can get itor not. Themule you wrote 
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ibout did not come there. I took particular notice, but did not 


. ] (3 , } : y — 
{OU Please ilraw of a form of the article of agreeament that 


will get the alealde to draw a legal coppy and have the people to 
on 11 hat there will be no difficulty in regard to the manner In 
which they get their land. WhatI have given out has been given 
unde! ondition that each one was to build LWO houses, earell and 
in off what eround was given him for five years, and at the end 

f the five vears to be 1 ed to you or vour agent 


hve ars to be returned | py Cit l. 
Yours respy etfully. WC., JAMES ». GRAY. 


. : ‘ ; ; ce — er , . ’ > } ‘4 
Kndorsed :| No. 7 Filed in the U.S. land oihee, Pueblo, Col- 
lo, January 27th, 1873. Irvine W. Stanton, register. 


' } } j is i ey Se — —— ee ori tints 

riIsS deed, nade and enriered into this twenty-second day Ol May. 
i" 5 } ] aie . | “er , r . ] . > | 

| vear oFour Lord ele@hnteel ! indred and seventy-two, by and be- 


tween Eugene Leitensdorter. of the State of Missouri, for himself 
| as attorney-in-faet for L. M. Baird, party of the first part, and 

| f the county of Las Animas, Colorado Ter- 

ritory, party of the second part, witnesseth : That the party of 

the first p par |. fol and n consideration of the sum of five 
indred dollars of lawful money to him in hand paid by 

a | \ tf the second part, the receipt whereof is hereby AC- 
iowledged, have | irPallhi d, sold, oranted, and conveyed unto the 
id party of the second part, his heirs, executors, administrators, 
‘ assigns, and by these presents do bargain, sell grant, and con- 
YeV UNO the sald party Ol the second part, his heirs. executors, ad- 


| the rig 

| and situated in the Territory of Colorado, bounded as follows: 
Beginning at a point on the northern boundary of the land origin- 
ally granted to Gaudalupe Miranda and Charles H. Beaubien, two 


leagues east of the Rio de Las Animas, run-ing thence north to the 
Arkansas river two leagues below the mouth of the Rio de Las Ant- 


mas; thence up and along the Arkansas river to a point one league 
ind a half below the mouth of the Saint Charles river; thenee south, 
including the river Huerfano, to its head, and thence east with the 
northern boundaries of the said land of Miranda and Baubien, all 

of which boundaries will be more fully seen and described in 
762. ‘the original grant jointly nade by the Mexican government 


] 


to Cornelio Vigill and Ceran St. Vrain, which grant will be 

found on file in the archeives of the land office at Santa Fé, New 

Mexico, where it was originally granted to the said Vigill and St. 

) o have and to hold the same for himself, his heirs, execu- 
administrators, and assingnes, forever, in fee-simple. 

In witness whereof the said party ot the first part has hereunto 

ned his name and affixed his seal for himself, and also as attor- 


| 


- 


n and send it to me, and then [. 


an. 


~_ -—= 
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ney-in-fact for S. M. Baird, the day, month, and year first above 
writ-en. 
Ss. M. BAIRD, | SEAL. | 
By his. A ttor Hhey~ inN- in- fact. Huge ii€ Leite nsdorte P. 


EUGENE LEITENSDORFER. [SEAL. | 


TERRITORY OF COLORADO, | | 
County of Las Animas, } 


Be it known that on this first day of June, A. D. 1872, before me, 
the ne ee personally came Eugene Let ae r,to me known 
to be the same person deseribed 1 1h} and who « ‘Xecu ed, signe d, sealed, 
and delivered the within instrument of writion. 3 pdacituntiedie 
the execution thereof to be his free act and deed, for the uses and 
purposes therein mentioned and set forth. 
700 Witness my hand and official seal this Ist day of June, A. 
D. 1872. 
[SEAL] MICHAEL BESHOUR, 


3 


Recorder A County ( Verk of Las Animas ( 0.. Col OOP CLE ly Territory, 
By JEROME G. ABBOTT, Deputy. 


| 2) cents [ .e. Internal revenue stamp, June Ist, LO b Lc CANnCCLIECd 


(Endorsed:) Deed. S. M. Baird & E. Leitensdorfer to T. Leitens- 
dorfer. Territory of Colorado, county of as Animas, ss. Filed 
with me this lst day of June, A. D. 1872. at 11 o’clock a. m., and 
duly recorded in vol. 4, page 110, records of Las Animas county, 
Colorado Territory. M. Beshour, recorder, by Jerome G. Abbuit. 
deputy 


(Endorsed: No. 8. Filed in the a Ps office, Pueblo, Colo- 
rado, January 28th, 1875. loving: W. ton, register.) 
164 (No. 9.) Sod. 


Cr rtified Copy of Powe r of Attorney. S. M. Baird tO Kugene Leite ns- 


dorfer. 


THe Territory or New Mexico, } 
County of Bernalillo, ( 
—T men by these presents that I, Spence M. Baird, of the 
county of Bern: alillo and Territory of New Mexico, have made, con- 
stituted and appointed, and by these presents do make, constitute, 
and appoint, Eugene Leitensdorfer, of the county of San Miguel and 
Territory of New Mexico, my true and lawful attorney, for me and 
In my name, place, and stead to enter into and take possession of all 
messages, lands, tenements, hereditaments, and real estate whatso- 
ever in the State of Missouri and the Territory of New Mexico 
whereof I may in any way [be] entitled or interested, and to grant, 
bargain, and sell the same or any part or parcel thereof for such 
sum or price, or on such terms, as to him shall seem mete, and for 
me and in my name to make, execute, acknowledge, and deliver 
good ana sufficient deeds and conveyance for the same, either with 


4 
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rranty, and until the sale thereof to let and demise 
the said real estate for the best rent that can be procured 
de) for the same, and to ask, demand, recover, and receive 
ll sums of money which shall become due or owing 

me by means of such bargain, sale, or lease, and to take 
lawful ways and means for the recovery thereof; to compound 
OTeCES for the Sahie and to execute and deliver sufficient dis- 


harges and acquittances thereof for We, and in my name and stead 


} } ] ‘23 $ > | rar ) ’ ae & he cj ‘ . 7 gs a 
i tO mv use to ask. demand, sue for, levy, recovel and recelv' all 


} ; ’ } Rae ae re } ] ; 
Cl eaee tI money. debts. rents, woods, wares, dues, and accounts 


de . ] wae oe 
ind other demands whatsoever which are or shall be due or owing, 


and belonging to me, or detained from me in any way 


r manner, or ways or means whatsoever, by any person whom- 


ae 


r, their executors and administrators, or any of them, giving 
eranting to my said attorney by these presents my full and whole 
wer, streneth, and authority in and about the premises to have, 


ways and means in my name for the recov- 


ry thereof, and Upon the rece Ipts of any such debts, dues, Or SUINS 
money, aforesaid acquittances, or other sufheient discharges, for 


' 


1 in mv name to make, seal. and deliver, and generally all 


‘ 


adevervy otner act and acts, thing and things, device and devices 


o> 


we whatsoever needful and necessary to be done in and 


OO about the premises for me and 1n my name to do, execute, 


ind perform as largely and amply, to all intents and pur- 


wes 


MOSeS, as | mis ht or eould do If persons lly present, Or, as the matter 


special authority than is herein given, hereby ratify- 


and holding for firm and effectual all and whatso- 
said attorney shall lawfully do in and about the premises 
ViIrcue hereof 


[mn witness whereof I have hereunto set my hand and seal the 
nty-fourth day of February, in the year one thousand eight hun- 


cil 


S. M. BAIRD. [sEAt. ] 
[Seal of District Court of Colorado, Third Judicial District. ] 


Sioned, sealed, and delivered in presence of— 


WILLIAM J. F 


ERRITORY OF (COLORADO. | 


¢ , bd 7. 
f OUNTY Ay Las Animas. ; 
e/ P } 


hereby certify that the above and ioregoing 1s a true copy O1 
| 


e original instrument of writing filed in my office for record at 


30 o’clock a. m. June Ist, A. D. 1872. 
M. BESHOUR, Recorder, 
By JEROME G. ABBOTT, Deputy. 


TERRITORY OF COLORADO, } 


County of Las Animas, j 


F S >) . 


|, Jesus MaGarcia, county clerk in and for Las Animas county 


+ 


nd i rritory of ( ‘olorado, do hereby eertify that the above and fore- 


is a true copy of power of attorney of S. M. Baird to Kugene 


— 
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Leitensdorfer, bearing date the 24th day of February, A. D. 1860, as 
— by the records of the county of Las Animas and Territory of Colo- 
rado, volume number four and page (111) one hundred and eleven. 
Witness my hand and official seal this the third day of February, 
A. D: 1875. 
| SEAL. | JESUS MaGARCIA, 
Co. Clerk and Recorder, 
by J. R. BROOKING, Deputy. 


[Endorsement :] Certified copy of power of attorney from S. M. 
Baird to Eugene Leitensdorfer. (No. 9. Filedin the United States 
land oftice, Pueblo, Colorado, Febr’y 18th, 1875. Irving W. Stanton, 


register.) 
768 (Page 1.) 54th. 
THOMAS LEITENSDORFER vs. CLAIMANTS LAS ANIMAS GRANT. 


U.S. LAND OFFICE, 
PUEBLO, CoLoRADO, October 15, 1872. 

October 15, 1872. E. C. Holmes, J. W. Henry, and G. A. Hins- 
dale, Esq’s, attorneys for Thomas Leitensdorfer ; Mess. Bradford Chil- 
cott & Macdonald and H. C. Thatcher, Esq., attorneys opposed. 

IK. C. Holmes presented papers, which were filed and numbered 
as follows, viz: Nos. 1, 2, and 3. Case continued until Nov. 28, 
1872. Case continued until January 3rd, 1873. Case continued until 
January 25th, 1873. KE. C. Holmes filed paper No. 5. Case con- 
tinued until January 27, 1873. Case ealled. Testimony of Calvin 
Jones and James 8. Gray taken. Hon. G. A. Hinsdale filed paper 
No. 6. H.C. Thatcher, Esq., filed paper No. 7. Case continued until 
January 28, 1873. Testimony of Wm. R. Walker and Thomas 
Leitensdorfer taken. Mr. Hinsdale filed paper No. 8. Case continued 

until January 29th, 1875. Barney J. O’Niel examined by 
769  Maedonald. Case continued until Feb’y 5, 1875. Edward 
D. Bright examined. Case continued until Feb’y 6th, 1873. 
Wm. Craig examined by Mr. Thatcher. Albert W. Archibald ex- 
amined by Macdonald. Case continued until Feb’y 18, 1873. Hon. 
G. A. Hinsdale filed paper No. 9. 
Testimony closed. 
(Page 2.) 55th. 
CALVIN JONES sworn. 
By Mr. HINSDALE: 

Int. 1. State your name, age, residence and occupation. 

A. 1. My name is Calvin Jones ; age,51 years; residein Las Ani- 
mas county, Colorado Territory, and by occupation a farmer and 
stock-raiser; I have lived in Las Animas county, Colorado, eleven 
years. 

Int. 2. State if you know the claimant, Thomas Leitensdorfer. 

A 2. I do know him ; I have known him for eleven years; I know 
the land claimed by him; it lies along the Las Animas river from 

dS—48 
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UY WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


Trinidad, and Dunton right opposite Trinidad, on the other side of 
the river. Alfred Bent also settled on the Purgatoire, above the 
claim of Leitensdorfer. 

Int. 2. When was the present town site of Trinidad first settled 
upon? 

A. 2. I don’t remember exactly, but think some time in the year 
1862. It has been used as a town site continuously from that time 
until now. 

Int. 3. Do you know whether John R. Skelly, Wilham Bransford, 
and others settled upon the present town site of Trinidad with con- 
sent of Ceran St. Vrain’? 

A. 3. I know they were (nage 12), but do not know by whose 
consent | | 

Int. 4. Did you ever, after the settlement of the parties above 
mamed on the present town site of Trinidad, have any conversation 
with Ceran St. Vrain in relation to the settlement of those parties, 
or were you ever present at the conversation of others with hin (St. 

A. 4. I never had anv conversation with St. Vrain, nor 
[75 ~~ was I present at any conversation with him in relation to the 
settlement of the town. 
Int. o How.did you acquaint yourself with the boundaries of the 
land now claimed DY Thomas Leitensdorfer? 
A. 5. By his telling me at different times where his boundary-s 


age 13) run ‘ 
Int. 6. Have you no other knowledge of the boundaries of sald 
than was communicated to you by the said Thomas Leitens- 
f aT 
A. od. No, sir: only by sight. 


Redirect by Mr. Hommes: 
int. 1. In answer to interrogatory No. 3 in the cross-examination 
by Mr. Thatcher the question was asked, “Do you know whether 


yreyyr?ve 


present town site of Trinidad with consent of Ceran St. Vrain? 


the land. | 
A. 1. I know he was when Bransford moved there, and I think 
he was when Skelly moved ther 
Int. 2. Was it at that time regarded as a town site? 
A.2. Yes, sir: it was. 
Int. 5. By whom was it so rega } 
A. 3. By aman named Juan Ignacio Alises and other Mexicans 
that lived there 
(70 Int. 4. Do you know of your own knowledge of any acts of 
theirs going to show, under the law, that they claimed it as 
A. 4. Only from hearysay, sir. 
CALVIN x JONES. 


mark. 


Attest: CHAS. H. WILLIAMS. 
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Subscribed and sworn to before me this 27th day of January, A. 
D. 1873. 
IRVING W. STANTON, Register. 


56th. 


JAMES S. GRAY sworn by Mr. HINSDALE: 


Int. 1. State your name, age, residence, and occupation. 
| tag My name Is James S. Gray ; AME, 4 Vears 5 reside in [Las 


~~ 


Animas county, Colorado Territory, and, by occupation, a farmer 
and stock-raiser. 
Int. 2. State how lang you have lived scien you now reside. 
A. 2. (Page 15) | moved there in the year 1861, and have lived 
there continuously ever since. 
Int. 3. Do you know Thomas Leitensdorfer, the claimant: and, if 
so, how long have you known him? 
A. 38. Ido know him. I have known him since the summer of 
1845. 
Int. 4. State where he has resided and what his occupation has 
been since the year 1862. 
iid A. 4. In the month of March, 1862, he came to the Pur- 
catoire—to the same sate where he now resides and _ has re- 
sided ever since. His occupation has been that of a farmer ever 
since he has been there. 
Int. 5. State whether or not the lands claimed by him in this 
controversy included the lands (page 16) oeeupied by him since 
1 S62. | j 
A. - Rss sir; 1t does. | 
Int. 6. State what improvements, if any, he has made on those 
ands, and when they were made 
A. 6. He has taken out an acequia—taken out in 1862. He next 
bu:lt a picketé house in about April, 1862, then he went on and 
cleared up land, sowed wheat, and plant ted corn. After he got 
through planting he built four five hewed log aerate all this on 
the tract of land now claimed by him. He has been farming on 
the place ever since. I should judge he has between 80 and 100 
acres 1n cultivation. His acequt- is about two miles In length (page 
17), and I should think covers 500 or 600 acres of land. 
Int. 7. Do you know the extent of the claims he made when he 
first removed to his present residence? 
A. 7. He claimed 11 miles square. It was not surveyed off 
778  atthat time. He claimed about nine miles above his resi- 
denee, including the valley of the Purgatoire. 
Int. 8. Are the lands now claimed by him included within the 
boundaries then claimed by him? 
A. 8. Yes, sir; he claims up to thesame place, and has all along. 
It is within the boundaries of the land claimed by him in 1862 
Int. 9. State what, if anything, you know in relation to permis- 
sion given him by Ceran St. Vrain to settle on and claim (page 
18) this land. 
\. 9. When he (Leitensdorfer) came there and claimed that land 
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jille’s; and I measured to Martin E 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. a5 


; 
iil 


measured off for Eugene Leitendorfer (page Zz) is where the south- 
. ;* 7? 
’ ; , 
‘ 


j | t} oT | t | 
vest line Lat referred to. . 
1) T ‘7 mt ot i 17 | ‘yf . ae i a m7 ‘ t}) , rl 11) i iv? } os hc? = 17) 
iit i ; Lal LC WWilclt is Lilit COX LEITLI Ci iif Ciralti COMMIODILY KLOWTD) A> 
; 7 > . } . - . 4 7 . 
¢t , ; t , . ] . 
Phomas Leite saorters Glalm and where 1t 18S situated 1h relation to 
a7 ry. } } 
the town of Trinidad 
-_ ] , ] . ay — 
ar i vn the creek between 7 or 9 miles from Trinidad in 
7 5 > is + } a } . 
a ortneast COUrst It extended from. bluff » DLUTT ON each side ol 
, ’ % | 
} i> > ae ; ‘ 2 j 
Lhe Creek And two WTes and @& hail UP ana Gown 
os | ‘} n 
¢ ; , ¢t > | ; z 
EO on. OS { ~ Phe bias Le]lvenaori! l ide any Mprovemelhts 
? } } 
; ?’ ® ' t +7 rr) ; ? 
nanny ather piece of iand than thatwhich you measured off 
MO [11%] 
4 x , s g°2 
\ % VU o. I 1} yn) LO ry KELOYV if (| prt kit) | I iif \ I bLkivTa.” 
_? } ° ? : ’ rin : ° } ’ } 
y* ] | 1?) 1 Dan ’ IT? ? | 1ranaA »1° Ih »Py 34) MITear : rrTar rior 
ai Cu { ii iid \ t Bi | Ciciiel 4\ aF 4 iit O} AIVUITIAS af LensSaoriel | if] 
i +} " | ] LL a ; i; ¢ 
: | ) ‘ i ‘ | 
nan the two and a Dall Milles Fererred to 
| } ’ z ry | 
4 ‘ ; + ‘ e ! . + i + ; 
lit Wh Mm aglad you Lrst KNOW ere iHomas Lewtensaorter evel 
| ) ther land than 1 t] Bas 
had Ui Ciall CU my PLIiJ j ana bali ila Li if i measured oft CO 
oe 
epee 
T } | } } } , 
( + , | 
1.9. He has always claimed that the one-sixth part of the whol 
} \ } ' } 
orant in the name of Eugene Leitonsdorfer \ Nis: that ne had a 
| ] ° } 4 } t | } 
| ; ' { ' ? } ‘ 
deed for ll | Have Ss Ih bne aeed I recoraedad TOP fhlm 1p 
TS6h8 1S 1] . 17) TNO] 
i > OY J | pie deed Was Mace lll J i 
| 1 _ ‘ } a yh. > 4 | + ’ 
int. iv \\ en ald you TIVst KNOW Ol HomMas eltensdorfet na 
, ry. 7 ; 
Ing’ a claim of the town of iLrinidad 
j | + « ] P ! } } 
\ 1Q here Wiis OVEN LW OQ pmouses Ai 1} ] i i Vien riiey came 
there 
t 1] 6) +) | i}, ¢ = : 
Int. 11. You s hat you (page 24) were the agent of Ceran St 


’ ° | y ] . 
not, betore that time and after that ble, MNaGe agreements or prom- 
| 1+ at ie (ae 
ises on behalf OF VUeran wt. Vrain whet ‘eby YOu aliotled the land 
1 j } 


southwest of this elaim ot Ly if 1) sdorte ron the Pur ratolre to other 
parties or settlers, including yourself? 

(S82 A. 11. I took mine and then measured off both above and 
below, in the year 1861, to other men. I measured to John 
C. ‘Tofalla and his brother-in-law 700 yar 
Purgatoire. Li neasured to McGill Beaubien 200 vards righ 
Tofalla’s. Then I commenced the first of jam IS62, ane 
ured (page 25) off 200 yards to Christoval Espanosi above Beaubien; 
next 800 yards to Gabriel Gutereiz, — next Jose r. 
Lopes 800 yards above Gutereiz, and to Frank ——, a Frenchman, 
al half mile above Lowes ; next to Charles Ram OT), pprboat se mile 
above Ifrank’s, the F¢nehman, and the next one-half mile to Phil- 
lip1 Baca, above Ramon’s; the next to Vetal Trujille, one-half mile 
above Baea’s, and next one-half mile to William Frazier above Tru- 
kins 440 yards below and ad- 

y ) 

) 


Ae 
-~ 
4 


| : - : a 
ads above m\ nia 


pens my place on the exseek; next 500 yards to Isaac Van Brun- 
iner, below Elkins; next toa man by the name of Powell, 440 yards 


below Van Bruniner’s, and next to two Dutehmen. John and Alex.— 
{ don’t remember fan hames—Z dont remember their names one- 
half mile below Powell’s: and he x1 (pe Age 5) | LO wale trOa MAH bv 


LETTENSDORFER. 


the name of Nye, below the two Dutchmen, and next 440 
(53 yards to Jesse Nelson, below Nye’s, and 440 yards to Wm. hk. 


U6 ge | RE a, Pa a 1 4] om } ’ 
\\ aiker, DEIOW Ne@ISON: and the next IS Leite nsaorter s place, 


vhere he now li \ll of these claims are within the claim of 
Thomas | ensdorfer, with, perhaps, the exception of the one far- 
thest up the Purgatoire. When I measured these claims off to these 
parties [ measured with a rope up and down the creek, and the 
claims ided 1 {} h side of the ereel Phi 
illotment of these claims was made before the Leitensdorfers came 
ie CK 
yi (‘ross-ex \] 1! HATCHER 
|. When and by whose: vy were these allotments made? 
i ev were mad Lé ’ part ol [S6] ibd 1}) lan ary 


; ; , , ir 
1862. by authority from Col. Ceran St. Vrain I had his power of 


4 + i ' ; _— ’ } ] a 2. 
itorney O make Ul 1 11es ments were made to hold unde! 
Lhe orantees, and the eonditions were that they were to have the 
} . + - + | ee , : - . is . 
land at Government price, and they could pay 1n money, stock, corn, 
} : y ‘ ° ° 
( wheat. and theyv were to have five vears to pay 1t 1n. 
N . i « 
' ’ } | ° ‘ oN 4 ° ° 
1} L 2 \\ nen Vou had the Conversation with Ceran st. \ rain 1 
et er +] sigh sais a cla ae Ts leit isd , lic] 
reiatiohn to the Cialin Macs W\ suucene eltensdorter di le (Ot. - 
Vrain) annul or ratify the allotments you had made t6 (page 28) the 
C4 >] wf ‘S ! ' { i 


sf, { s Y ~) ] , : P ] { } > and iy : ’ > L » >? 
184 \.2. He approved of them. No stock, money, corn, 01 
wheat was paid to Col. St. Vrain. ¢ apt. ralg went over them 


to receive pay In 1566 or 1564, and they would not pay him at all. 


He Craig) wan ed al that Lime al the rate of] SH.40 per acre. They 


* 


++ i ‘ j i Voee . ' i . 7 oe Shin . > > » y ] ’ 

(the settlers) told ( ralg that Col. St. Vrain did not own anv of that 
Yee = | had sold more land th - * 

and; that ne (et. Vralh) bad sold more land than belonged to nim 


7 | . La +7 Se *f ‘ . \ x | : 9 , 
that 1s, more than his one-sixth part rom that time forth | 
5 ‘ 7 . * 
ceased to act as his (St. Vrain’s) agent 


. ‘ . Fs, y PS. ee ie ee } AT aoe . 
in e). kexamine Exhibit No. i ied 1n this ease, and state if Voul - : 


{> +) +f i+ ; 7 i¢ , se ) c* o) ,ri¢ . ‘ _— 7 ) ) 
e€, and lf (page 2) the same was written 


: t remember whether | 
had it written or not It is ore likelv. T did. but [I d OO Ln. 
nad it written or Not. CIS more 11KeL\ Gid, bul do not remem 


. _ ae 
p « ; : sar 9 ~o9 —— 4 w=.) 
Case continued until Tuesday, January 28th, 1873, at 10 a. m. 
10.20 a. m., January 28th, 1873, case called, and JAamEs S. GRAY 
I | ed 
Redirect examination 
® } A , cae ‘ ; 
Int. 1. State how much land you, as agent for Ceran St. Vrain, 
alloted and measured off to Eugene Leitensdorfer, and how that land ! 
is situated with reference to the residence of Thomas Leitensdorfer, 
the claimant. 


(8. A. 1. The house stands about the center of the land, at the 
pper end of the tract. I should judge it is about 1,200 yards 


+ P 


a 
ms 
pres 


wide, and down at the lower end it is about 1,500 or 1,600 yards 
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wide (page 30), and it was two miles anda half in length up and 
down the river. 

reat. 2. At the time there were but LWO houses in what is how 
calle d the town of Trinidad, Was Thomas Leitensdorfer in possession 
of the land now claimed by him, and was it generally understood 
that his claim extended so as to inelude the land now ineluded 
within the town site of what is now ¢ alled Trinidad ? 

A. 2. He was in possession of his farm down there, and always, 
cing to me, claimed Trinidad as being ineluded within his 
Int. 5. Did he, hie ‘vious to esr oive any public notice of such 


> 


Wy 


) that 

elaim: and, if so, in what manner ‘ 

A. & Yes, sr: i put up 3 notices that he did not want parties 

LO trespass Ol lands that (page 1) he claimed. The YY were posted 

in the most public places; one of them was posted in front of the 

door at my place, which is a mail station, and where there is a black- 
smith shop. | 


Recross-examined by Mr. MACDONALD: 


156 Int. 1. State if those notices deseribed the « elaim of Thomas 
Leitensdorfer as it is now claimed in this office. 

A. 1. It deseribed it in this way: That he claimed from about a 
mile above ; Feinidal a to what is called Old Bent’s Fort crossing, 
which is five or 6 miles below my laos: it is the same land he now 
claims. Those notices were put up in the spring of 1862,and signed 
by Eugene Leitensdorfer ; the notices were not signed by the claim- 
ant here, Thomas Leitensdorfer. 

Int. 2. Is not the claim of Thomas Leitensdorfer (page 02), as 
you measured it off to him, a distinct meee Seperate claim from that 
of Eugene Leitensdorfer, as claimed by him 

A. 2. No, sir: 1 we nel. it the. same thing, because it was 
always claimed by Thomas Leitensdorfer; Eugene has never claimed 
it since, nor had anything to do with 1 

Int. 8. Do I understand vou to say that Eugene Leitensdorfer or 
Spence M. Baird made a deed to Thomas Leitensdorter of the specific 
land now claimed by Thomas Leitensdorfer? 

A. 3. The way I understood the deed was that Eugene made it as 
the agent of Spence M. Baird for the undivided one-sixth part of 
the entire orant , but not (page O30) for any pa rticular part, for then 

it was undivided and is yet. 
$87 Int. 4. You have said that Thomas Leitensdorfer has always 
claimed this landas his; was it generally admitted or known 
by the inhabitants of that part of Las Animas county extending 
from the Bent’s Fort crossing up to 4 miles above Trinidad that all 
that land was the farm of homas Leitensdorfer ? 

A. 4. I ae not know whether it was admitted by them or not; | 
don’t think they admitted anybody’s rights. 

Int. 5. From the year 1862 until this time, how many persons out 
of. all the inhabitants of the county of Las Animas have you known 
to acquiesce and admit that (page 34) Thomas Leitensdorfer 
owned 2!) of the land on the Purgatoire from the Bent’s I*ort cross- 
39—48 


it. :7. Do vou know what lands v 
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STANTON, Register. 


: in ™ . . +s . " ’ f , S - : : 
S What, 1 anv, improvements Mh (page ob) Leitens- 
, 2 ae ; St be ; ; } “2 7 : : 

ie on thie ana where te reslaes, and when they were 

‘ ~ ] 4 Ove } ( { om } ¥¢ ; ae : ° : 
\ ) About Lhe ZUth oj March. 1S62. he erected LWo picket 

} } ? ' - } ~ ? } 

rooms on this land where lis house 18s, and where he has 
1 eve SLC A snort time afterwards he commenced Lo erect. 


tou 


r rooms, I should judge, 
it 15 or 16 fe square. He broke up a lot of ground and took 


et 


i diteh He commenced the ditch about two miles above where 
house is. He irrigated the land that he broke up from this 
ditch. I was employed by him to build hisdam. I was farm- 
some land also under this itch. I proposed to him (page 
oO assist In building this dam and ditch and bear part of the 
LiSé He told me that the wanted to own the diteh entirely tO 
self, as he expected some day to water a large body of land from 
same ditch, but said that as long as we remained good neigh- 
there that I « ule use whatever water I wanted from that ditch. 
6. About how much land has he under cultivation now, and 


rovements there? 


e of his 1m] 

judge that he 90. or 100 acres under eulti- 
1s improvements worth about $2,000. 
vere included in. Mr. Le! 
1862, and from that 


- ’ 
Vail 
oar 


t | should 


would consider h 


is the 
had SQ, 
Lens- 


! j IO \ : Ls 
Cialthh (page 8d) 1n the time 


? And, 1f so, state. 


Veal 


oft 


go and settle up the grant, and said that we will give you 
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790 A. 7. He claimed from about a mile below his house (to me 
at least) 11 or 12 miles up the river. 

int. S. State what, if you know anytbing, you have ever heard 
from Ceran St. Vrain in regard to Mr. Leitensdorfer’s ownershi Ip of 
one-sixth of the grant and permission to settle on this particular 
portion of It. 

A. 8. In the year 1858 I lived about six miles below Fort Union, 
New Mexico. Mr. Leitensdorfer was my nearest neighbor, and lived 
a mile above me. He made me an offer to come to Purgatoire river 
(myself and several others), offering to give each one of us three 
hundred acres (page 39) to come there and settle, saying he wanted 


to get a few Americans to go there — settle up the country, who 
would induce others to go there and settle. (This was Eugene 


Leitensdorfer.) Afterwards I met Col. St. Vrain and Eugene Leit- 
ensdorfer at the house of S. B. Waters (another nel: nate of mine). 
Col. St. Vrain united with Mr. Leitensdorfer in trying to get us to 
] 

la ood 


title to the land. | did not take up the otfer at bead time, for the 


reason that the Indians were very bad at that time. [inferred from 
their conversation together (St. Vrain and Eugene Leiten 
1 dorfer) that they were both equally interested in the grant 


(page 40). 

Int. 9. State if you know whether Mr. Eugene Leitensdorfer or 
Thomas Leitensdorfer gave any public notice of their claim as rt 
as the year 1862 

A. 9 In the month of February, 1562, I moved to the ee 
river and went back to New Mexico about the first of March OW- 

Ing after Mr. Nelson’s family (a neighbor of mine), ond on the ‘17th 
of March we passed through the Raton Mountains to what is now 
known as the town of Trinidad. Mr. Eugene Leitensdorter was also 
moving and was about an hour ahead of me. He went down on the 
ranch now occupied by Thomas Leitensdorfer and I nioved about 
au mile above him (page 41). He then told me that he claimed 
11 or 12 miles; and told me that if | made any improvements there 
l wou 


ld eventually lose them ; that that was bis land and he claimed 
it. I told him that it would be a long time before the matter would 
be settled, and that | could go on and make a living there until it 


was se ttled and deeided whose land if Was ; that in CuSe the land 
Was his Was bound to respect his rights. To the best ot my reeg|- 
lection, there were three notices posted hee in the county warn- 
(2 Ing persons not to trespass on their body of land. It ecom- 
ehnce a about cl mile below where Mer. 4 elt tensdorfer’ Q MOtsE 
is and run up the river Ina (page +) ) southwesterly course. about 
mile ora mile above Trinidad. 
Int. 10. Do you know of any further protest by Mr. L.eitensdorfer 
against people’s trespassing within those boundaries claimed by him? 
A. LO. We, the citizens, held several meetings there. Col. St 
V1 rain’s agent atte mpted severe u| times to collec ‘Ll pay for the land and 
rent, offering to take grain. Mr. Thomas Leitensdorter was present 
cll those nieetings and forbid us paying anything, saying that the 
land belonged to him and when he Fol his title for it he would sel] 
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Int. 9. Did you ever know of Thomas Leitensdorfer (page 47) 
claiming land, in the year 1862, 4 miles south of Trinidad? — 

A. 9. No, sir: I did not. 

Int. 10. Did you ever know of Thomas or Eugene Leitensdorfer, 
from the year 1862, or until the present time, having made any 

improvements or cultivation, or having a“ ‘duced into posses- 
(90 slon any portion of the tract claimed by Thomas lLeitens- 

dorfer except that technically known as the farm of Thomas 
Leitensdorfer? 

A.10. To the best of my recollection, James M. Stoner and Eugen 
Leitensdorfer in the spring of 1868, took up two lots in the town of 
Trinidad ; whether Eugene Leitensdorfer continued to own them or 
not | cannot say, except this, and I know (page 48) of no other. 

Int. 11. Did you know then or now of James M. Stoner and Eu- 
gene Leitensdorfer claiming any other lots in the town of Trinidad ? 

A. 11. No; but Thomas Leitensdorfer ma-ntained that he claimed 
that tract of land from there down a mile 

[nt. 12. Has it not been well known for several years subsequent 
to the year 1862 that Thomas Leitensdorfer had a farm on the Pur- 
eatorie, whose north and south-bounds were well known and 
bounded by the land of adjoining settlers ? 

A. 12. As I said before, Thomas Leitensdorfer lived on what is 
known as Leitensdorfer’s ranche ; settlers occupied land on either 
side, both (page 49) below and above him, and all this time he 
protested against their settlement. 

Int. 15. Whether did Spruce M. Baird or Eugene phieumegiaceren ir 

Thomas Leitensdorfer own the one-sixth interest in the 


1 . 
i) low his house. 


796 Las Animas grant in the year 1862? 

A. 15. I always understood that Eugene biiwadedter 
owned one-sixth interest in the grant—that is, in the fore part — year 
1S62 


Int. 14. Do you know of Thomas Leitensdorfer at any time inthe 
vear 1862 owning any interest in the one-sixth part of the Las 
Animas grant? 

A. 14. James M. Stoner showed me that deed (now Exhibit No. 
a when I was at work on that dam, in the spring of 1862; that is 

the best of my recollection (page OO). 

Tan 15. Have you any interest to any portion of the tract now 
claimed by Thomas Leitensdorfer ; and, if so, where Is that portion, 
and when did you acquire it? 

A. 15. About a year and a half ago I was induced by Mr. Nelson 
to purchase an interest said to be ownad by one of the Vigil heirs, 
and attempted to make a settlement of that part supposed to be 
allowed tothis heir; but, after consultation with the parties connected 
with me in this purchase of this interest and having incurred con- 
siderable expense and a 2ood deal of trouble, | cone luded to aban- 
don it as it was involved in such trouble and litigation that I didn’t 

feel myself (page 51) able to go on and prosecute it, and, 
O7 consequently, abandoned it. I have no interest whatever In 

the land now claimed by Thomas Leitensdorfer; I do noi 
own any lotsin the town of Trinidad. 


; 
‘i 2 
“is 
‘iy 
’ 
on “ 
‘I y 
~ a 
om G2 & ~ “ 
a ow > Pe one 
~ _ all > ~ P 
~— we — aa ~ ste 
° pate a _— amo 
ee —_ od 
a ~~ — 
—_ — gould _ ; 
. _ ow “ ~ i = 
f oe > ~ oe e ad 
4 pae - e Darron ~ » - 
~ f ail we om . a af — — 
- —_ a + ~ ied 
— _ ‘~ — - — 
— Se oc “ —- _~ eae “> a ~ on 
. — ~~ * gute : = = ~ ai rs 
_ mq 4 - —_ — = 
— _— : 2 h ’ ~ o's , 
e © a to “a ~~ — —_ — > } _ ~_ — . ~~ be 
—<— « —_—— —_ -- a _ 
—— a aw — oad . ~ } a - » ° ~_ ~—_—— and 
a~ . / won —_ ? —_ = eed 
ed os “ _ nae - ~ J ” oe an ae - ~ 
—_ s~ yout _ » ee oo ~— — 
e — — — bes ~~ ‘e err — ow ~ 
Am eed ow — -« os ~ ey a —= aud = nae = = _ 
os -_ ’ bey ~ md = rng . << — auues — ° — ~~ _—s ~_— 
— “ a — - f — at ~ a aa — “é oe -_ ns 
- belied ‘ om ee ¥ oe ~ — ae —_ —- ~ - — ae ~ " ow Des — -~ 
y : . P — bis ; ‘ ’ { aw _ ~~ - 
ee | = ~ ~~ ol - ~ = _ ~ ~ — ~ viva -_ 
“ ee po ; | , ” me mm 4 —~ _ “~ — ous f —_ 
: ~~ a . — ; _ e of - = J — 
eae —_ ) -~- — — mes ~ - od — . ~~ 
_ —— a ~ pout a a . - j - ~ 
~ oie — ) —_ a = 7" ~~ a 2) 8 tei 
aw ~ . dood * ow —_ we pre ~~ - _ —— nd = 
an - 4 —_ . a nied O™ quate “ — _ 
a — pte pd — — =~ - — m/f > od stone j a — ‘ 
oe ° ow — ra = a me = i - ~ = — _ - om ay | ~~” a . 
a] on e e - -_ - a on an = we 
-——— “ - a ~ — _ _ 
—_ “ - ‘ ~ — “ed 7 ae ome - _ ~~ — a AR - —_ 
( « —- as — a 
a ‘ 2. ~~ na 7 oo f aa vo » « = ae . — ° — o~ ~ on ond - 
ee > ° _ ~ " ms 
_ — ae J — “8 ~ ~ 
pene - aut > - = - - — - 
a) _ ~ — ——| et > _ puane Y abe ia bil ee 
, an “ — 7 a — ~ . 
——| = . ~ _ - one a - 
a a 2 me a a f — ~ nat — oo 
> = - > ae~ ° _ he ? ring j oo oan a ail we a” aie’ - we + . 
as 2 ~ ~ an em 
7 = = 2 . 2 A = f. Sx = ~- f Sm MO a =a Or © 
4 — ~ =e 7 Py 4 a4 ao a ct. f ~ oe 
r_% pF — J ad - 2 ~ —" .- ~ —_ oo _ ~~ ond - “4 ed 
. a — - ) _— — 
. ow ; —" * —_ ae ae" . L mand — - — oo “ os va _ ~ 
aaa. Sone —_- ‘ - . - a ” a on we —_— pee — 
. put ~— — - = oe, —_ ~— _ “ » 
ee x= —) Ya : ' ra ™ pm —s ound = ome a nd = - om ou 
. = ~ =_, = r ” aed ~ — . . ~ ed “ ad an oi — , 
a oad | j = cw (aad ~ paced —s om — 
— —- cm a ion 7 _ 4 vee - ~ ee —_ oo + - nape 
_ a " _ 4 — a sad ae — = ow ~ . 
ry om. — = - - 4 — woe “ww a, anand = 
bal —~ C ~ : spp. — f ? a awa . =| d 
z ow « ~~ ae . — aon _ —) id cee 
on bad _ te — ~~ - — —_ te as j ow ~ 
- pots pam ~s a A ~ eed an. ‘ * f — . 
_ — / ~~ - ai > . 
quien a oo tet ~ ' A a 
a « ~ oud Son why ceed amen . ~ ued a oumt aed “ —— a | et — “7 
2S a ote —) ° f ~ — Comme) 2 » - Jd an poe ad ~~. — Pp 
— — * _ — —_ — ~~ oe 
a ~— remote = any = ow a — all ~~ ote . aed 
_ ome ae. —— ~ — -— — > ne - St 2D i ~ ow 
J - os = dad a. = - P > = — _ -< — me . e ~ ~ ~ GE ce 
4 a “ad - — - — ~ ~~ —w © ~~ _ ‘em. - on. 
i . = a : — teen = - — -_ = on —— _ ~ ss 
4 f ~— ‘ ‘ ee -- * ahd =m . TE | 7 ; —, rod a 
“i - —_ eee ~ _ o 
’ a sume } f al — = : ~ ~~ ~ <i 
~ md a os —_ —se 7 at 2 | oom ow sila 
. ~— ome ~ = yo — ” - ” e — ow weer 4 es = nd 
Ps ow “ an - ~ ~ oo cae as ~ _ oo a * 
i ue : = “ ” 7 ’ om — ° “— f outen ~ : 
on eee — ~ ee —— j ~ = awe —| a — aad e ~ al 
‘ bees w= = ee —_ — al me °— ~ 
ad — _ — en A ee ~~ 
—_ Pe m t - =e ~~ = - f — - om mead ane ound 4 ab — - e 
‘ _ - ] “= _ e 4 2 _ e® 4 me f i” iat woe Se me a) 
ore ee A . : >» = —e pa =. a — 
+ ’ - dé ial os s “ — an a] —_ — ) 
pom ce - 8 - a poe — nd aq ~o/ ~ 
a a o — 
rd ~ ~ - j “ = - — ~ - “ wis f a) ioe pom _ ~~ 
. — - a ~ in — oe _ —— —_ f ai 
- ~ = - - x ; os - = dt ” — ~ 
_ —_ r < af ne _ , saat — 
4 . Pe ol f e » ~ _ pee! ~ — ' 
. j — » = oo y¥ “ . ~—~ ° 
Jj — j = ; a me | : _ 2 ° ws ” wT 
¢. ~ a > — - —" ” —_ = pie = . - ~ 
~ - - So / f - = om — = a 4 
~~ a - <=> L. < - was F , - - staal ~ a jf or an f —T —s i: me | 
> ney 4 - = ~ ~ _ f ow = ome | =~ f ~ 
» — - 
—_ ~—a 
s : oa -_ he _ ~ - + -” — 
~ ~ ~ ~_ _ ~— - oud a 
a i . — . . — . P 
— - ~ - - a ~ - “ ~ ~—s = 
eof . “ = ~ ~~ — f one ~ - 
‘= poe ° RY 4 ~ 4 = & ew 
- o~-= - on ames — - —_- —< - 
“ ° . — oe : = f ~~ A 
~— ~ —_ C , - ™ - <x, aw : a J os 
és = f * ~ = 7~ 7 — - o- - ~~ — 
~ - = i om ‘ound “ ‘ - i 
— " - , - — , a ad — 
— ~ oud ~ . — ’ — 7. ~ —_ ~ 
oo f - weet — o~— at — = _ -~- ad 
a _ > -_ — — - a ~ ’ -_ 
~ ' ; - . é -— ; , 
= c Be “ -_ f - a ~ 
re _ = { - — —_ 4 o ~ - _ - f 
on _" > ~— 
4 w + - f - es - om x on 
—_ ee a j . _ oes 2 a wee as — « f 
we yaa — ~ _— . . - — 
‘ x. ones - j wo _ — - = . -— ~— ieee ~ f 
. - a ° — = os ~ rae * = — 
4 - <j _ ~ - - — - — = on = = - 
‘ ~ - —_ a — - — ~ - < a> ” =_— —_ \ meee | 
. c ~ ~ —~ ~ j ~ é 
. a= — _ ae - = me~ ~ pone —~ — - ; = ~~“. . 
—) “ _ ewe a as qu — wi at ‘ 
~— - ~ » ual — = - - _ 
cc - ~ “ a - j ied - ad — 
- quad g te ui guaeed “ ‘ ant — a 
ie - i f “ - —_ ._ ao aa f a a. oo 
“ 4 - _ - e arene —- hen — 
° ; ™ f i ~< ° - . <n wd ow 
— es = J al head r = . _—— re - 
f ns ~ 
os P a — = a = es - - ~~ ~ en ~ 
at ‘ e _ —_ -_ = a ~— f mene a oq “ - j 
-* - — . = 
4 . ‘ aa - - ~ ~ — - — c~4 —_ paaany = 
> ” - ~— = omer — = —_ = —— —~ 
4 ae - ~~ _ . — FT ~ ad 
~ a jf : ~ ond + w ity a 
nm — , } ‘ ’ ~ ~ a = eaten _— oe 
R f -—< ~ omet . gO eee bose ad ~— — = > 7 
és ~ “ ad -_ = ~ ~ —! 7 
vw ~ an - = ~ Ciel aus a a | — _ a 
s oa ay ~ = ie < — popes f P. > & —_—w ound pam Pes 
& f xo Ie = tas - es ae he ts are “ idl ~ - bel a ee HY a 
ham a ~~ ~~ ~ ~ » _— — ee 
» —“ te + > f — = = eS a OG — i a 
os ; ~— = on quiteent _ ed 7 — —_ > a 
~ wd » oa —_ om f ‘ ee 
o ~ . — + — ° = — 
beads J 3 - = - ow = i © ote | ed - ~~ a _ 
oe - _- — otal - - — ‘s = 7" a — 
_— » a —_ oi. _ a . > — —_ - - coal 
. 3 “ —_a —_ « - = f- oo ne — —— ° a 
a res” - . 29 —_ ~ — - - 
: ' a = - a —- -— - _- anand = ‘e a 
} we y , an { P 4 
n ~ 2 " a r aad ~ - — woe _ — ~ wi FL ow - 
- —— = e - = — ——— — a oe 
: es in hos ae —— a ow 
— “ f a ~ - ~ , ow > we “ ~~ — = ° 
~ ; 3 - ae —~ = —_ << o 
ad is ts -- ¢ — J _ we a . > 
od o — = _ wv 2 “ ~ on ~ = va o— 
— ‘ “ \ teed A 7 j - J am vw = - - — 
~~ oe 
Ps i 2 tS ° f on ‘ rows — > Js 
ent sa —— hd ov a. A Z — a a) 
4 7 f ded *~ “—— fae ' ” f ~ oe - ~ 
. P ~ { - f 6 ow * 
’ m awe : i = ~s — — 
& ‘ ab = = “ _ al oom oem - I J 
f - - a ; yf ” - pa a 
it - —— . el 
F ~ . a - 4 = ~ , 
j = - , as « - ‘ > 
ai — eer _ 
- ol > . _ r red . = f ~f oud 
a i - = ~ ca — wih "4 
“ = : - ~— 
_ . ~ ; 
~ ed . dun - i“ 
- -- = ad . | eel 
ao —_ o. = — — j 
. = = > - = 
—_ } a 
» a — 
am 
: = a wt 
. - 
i~ % 
+ { , 
a . 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. oll 


Int. S. Examine Exhibit No. 2 filed in this ease (here shown the 
witness) and state upon what section of what township your im- 
provements are located. 

A. 8. They are located in section 24, towns! Ip 52 south, of range 
9 west; my residence is on the northwest quarter of said sec- 

ion 24. 

Cross-examined by Mr. MACDONALD: 


Int. 1. You say you owned one-sixth of the Las Animas grant In 
1862. From whom was that title derived ? 

A. 1. From Judge 8S. M. Baird and his agent, Eugene Leitens- 
dorfer (page 0»). 

Int. 2. Did you have a deed of it from Spruce M. Baird in the 
vear 1862? 

A. 2. Yes, sir; throu gn his attorney, Kugene Leitensdo: 

now Exhibit No. 6 filed in this case. 


4 6) 


SOU Int. 3. At breed time was this deed delivered to you ? 
A. 3. In 1862; in Aprilor May; delivere: ] 

Leitensdorter. 

Int. 4. When was this deed acknowledged ° 

A. 4. In 1868, sir; I think 1n October. 

Int. 5. Do you say that this deed was then delivered to you before 
it was acknowledged * 

A. 9d. Yes, sir. 

Int. 6. When were these stamps that are on the deed put on ‘ 

AL 6 They were put Ol) there when the deed Was acknowledged 

Int. 7. Did you also receive a deed for this same (page 56) Fand 


fer: 16 1s 
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bagi Sees a _ oe eT 7) . ee 
Lhnat you elaim from oOpruce M. Baird 1}) the Veal 1IS({2: aqhna.,. li SaQ, 
: ] ] } c> | : 4 . af 
is that deed amongst the papers on file In this case 

A. 7. Yes, sir. 


Int. 8S. Who delivered this deed (Exhibit No. 6) to you after 1t was 
acknowledged in 1863 ? | 

A.8 lvugene Leitensdorfer; the consideration was $1,200, which 
I paid some before he Pave ne the deed and SONIC afterwards. 
nt. 9. Was Spruce M. Baird acting as your attorney In the year 
() 


A. 9. He was acting as ny attorney in different cases. always 
went to him for advice. 
SO] Int. 10. Had Mr. Spruce M. Baird 
both together, acted as (page 57) your attorneys in regard to 
this claim su bse que ut to the 25th day of lebruary, 1S69 ? 

A. 10. No, sir; I did not emp loy them. 

Int. 11. Have you, or any person for you, filed an 
survevor veneral’s oftice of the Territory of Colorado su sequent LO 
the 25th day ot ebruary, LS6D ? 

A. 11. I never did, nor authorized anybody to do so for me. 

12. At what time did Spruce M. Baird become the owner of 
one-sixth part of the Las Animas grant? 
A. 12. In 1858. 

Int. 15. Do you know at what time the claim of Spruce M. Baird 

of one-sixth part of the Las Animas grant was confiscated by the 


. ‘ — ) a , 
)] George Bovles. or 
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+.) > 
3 @* WILLIA 
' i ; ¢ \ . . > ] { > YZ "4 ‘ Pn ‘ é ? 
hited States ot AMerica—was 1t berore oO} aiter (page oS) the ae- 
* 4] | (he ; ! e\ 9 
vwiedvemenht o] this deed (Exhibit No. 6) 
a cant 


’t know when his interest was confiseated, ane 


hefo) ‘after the acknowledgement. 


er it Was betore or alte 
‘ You Sil \ Lhnat Spl MI. Baird owned one-sixth of the 
as orant: 
Kugene Leitensdorfer told me that he had conveyed one- 
sixth interest of the Las Animas grant to Spruce M. Baird. 
)2 Int. 15. Do vou know that Eugene Leitensdorfer ever had 
conveyance of one-sixth part of the Las Animas grant 
2 . .-" - . ~~ 
| riginal grantees which was ever placed on record, either 
lerritory of New Mexico or the Territory of Colorado ? 
ee | have seen a deed Dury orting to be a (page 9) deed of 
x part of the Las Animas grant from Ceran St. Vrain and 
orn Vieil to Eugene Leitensdorfer: don’t know that it was 
i on reeord in either of the Territories. 
| l6. Do you 1 ‘ \ Spruce M. Baird, at any time in the 
LS7' mine \ one-sixth interest in the Las Animas 
A. 16. He claimed to own it. but did not own it. 
| 17. What vanee did you make to Spruce M. Baird in 
TS yee ide him a deed of one-sixth part of the Las Animas 
) | made reservation of ten acres. There was no considera- 
made for a matter of convenience 
| explain all the circumstances attending and surrounding 
page 60) execution of that conveyance. 
A. 18. I was involved a little. I owed a little and I was afraid 
Heopte would sel] me out 
~ Int. 19. Did Spruce M. Baird at any time between the vear 1867 
and the time of his death. which occurred in the year 1872 
S03 ever reconvey that one-sixth interest to you ? 
er, his agent, did 


A. 19. Yes, sir: Eugene Leitensdorfer., 


? i and 
Int. 20. How long was Eugene Leitensdorfer in the Territory 9 
. > , ‘ wh 4 i. } \ } 
( ioraado In tHe year Loi Z at what time did he come and at Wi) 
j 7 } , ) 
j iL {i (| iit iCPAayv< 
r , ry } } f ] 1. 
.. 20. He came in Fi il or Mareh and. I think. left about th. 
st part of June ; 
| 
¢ «> —_ 4] { + | . AL fae, + ] t | a ie ke FF 4 { | 
i i hod »> LILIA Iron bit \ ( ] j C) 4 Ll} il Lil¢ iits dia \ () . uli 
+ wh? i } } ; ; : ‘ Y a Ss . } . , sad . 
tof 24. VO nad no interest whateve mn the sald one-sixth interest | 
; 4 | oe ) 
was AnNImMmMaAas (pave OL) grant 
‘ ) | : : < £8 4 } a ' a 
.. 21. | was the owner of it all the time and had possessltoni O1 
; , \ > | } h ‘7 ‘ 
Int. 22. Do vou know of Spruce M. Baard in the year 1570 pt 
Bs i | ] ’ ] = 
: ting and filing with the surveyor general of Colorado his rig 
reclaim to one-sixth interest in the Las Animas grant ? 
\ e2e?- ] + 32 
Ls £24 No. Sir. 
| $)*4 h ] a ] ows . — ; 
wiT..  4e. At that time that Vou madea ae ed of Vou! one-sixth 
r ? . ; : ‘ 4 , Sadie 2 , 3 . 1) ‘6? We" 
St or thie Las Animas grant to S. M Baird did you at the same 
} include that of what is k1 nas tl Le 
me make a deed or include that o whatis KnoWn as the 2c1te1 
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A. 454 | made il deed of one-sixth part of the Las Animas 
SO4 grant to him, but it was only a matter of convenience. I re- 
ceived no valuable consideration. In that deed I reserved 10 


J 


int. 24. Do you know of the existenee of a power (page 6?) of at- 
re oe Spruce M. Baird to Kugene Leitensdorter; and, if so, 
ee alg ie: power of attorney, and is it of record in the Territory 
{ Ne W Me X10 » OT ot ( ‘olorado ¢ ; 
“AL 24. [ know of its existence. It 1s recorded at Trinidad, and | 
is recorded here. 
25. At what time was It placed on reeord 
A. 25. I don’t recollect. 


Int. 26. Do you ee after he had con- 


») 


a ae Les | +h, ~ANnvavan at a.civth 7 7 

veved and acknowledged the conveyance of one-sixth interest in the 
% ° Te 4 cai . , 7 | ¢+) te ~ . 

Las Animas grant to you in ¢ ctober, LSG5, stlil acting as the attorney 


i a, " “qa : } : See _ — 
oO] Spruce \I. Baird, and t hereatt Cr mak INe CONVeVaNnces as the at- 
torney ol the sald Spruce ML. Baird Ol portions of the said one-sixth 


. 4 Ps edie ‘ rix} —y ’ 7% * ‘ 3 _— 7 : . x 
Interest 1n said orant if he witness Was here SHOoOwn Kxhibit No 


14, filed in the case (page 65) of John b. Rice vs. The ( Perweeariihe 
? 
i 


Las Animas Grant, and asked if the acknowledgement of that con- 
vevance Was hol made subsequent to the one made by 
A. 26. Exhibit No. J 4 tiled In the ease of John B. 


to have been acknowledged subsequently to the time of the « 


a 


S05 Int. 27. Jf from the 4th day of January, 1858, do you 
know of any conveyance having been made or promises to 


settle having been given of any port tions of the said « one-sixth inter- 
est of the said grant to anv one— ither by oo is Baird seine 
or by kusene Leitensdorfer, his reputed a ittorney, « ] ‘Joab Hough- 
ton, the aitorney oF secee of bed fa ase ae Te ind particu- 
lariv do you you know (page 64) of the conveyance by the said Joab 


Ne ee 3 Baird, to Joseph B. Doyle 


of 4wo and a half miles of the valle the Hu lerfano ; of one mile 
also of the valley of the Huertano Seeded by Sp1 uce M. Baird him- 


self, as a as by wugene Lu it ensdorfter, his att orney, to S. B. Wa ters 
and Wil  b. Tien aneae to Mr. Mack Morris of three-quarters 
Or a oe of ' the \ alley oO the Purgato iFe Fivel 
A. 27. I don’t kn ow of any promises to settie nor an ything about 
ahy Of thie above CONVEVahces. 
Int. 28. Wi -is this land of Mr. Mack Morris ? 
fe Hi told mie he Was O9TUu ib bi Inge on land above Bent’s CTOSS- 
(page 6d) er ek. but below my residence. It is not within 
my claim, I don’t think. 
Int. 29. Are you well acquainted with the land d 
SO6 within the exterior boundaries of Exhibit No. 2, filed in this 
case (and here shown witness). 
A. 29. | have been over it, and, of course, am acquainted with if 
Int. 30. State where on se oles town of ‘Trinidad. 
A. 30. lam not familiar with that map, and can’t show you where 
| .¢ map. 
Int. 51. At what time did vou first claim as part of your ranch 
10—48 | | | 
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Int. 8. Is yourclaim situated anywhere within the la 
Dy! Ml, Oe phihit 9 ; 
by blue lines in that exhibit ‘ 


A. 8. I have not the numbers of my land with me, but I know 
that my land is up above the mouth of Gray’s creek and within 


these blue lines as here shown. 
Int. 9. State by what authority you settled on the Pu 
if you have been in the continuous possession of 1 | 
settled upon, and (page 70) whether or no the said Thomas Leite) 
dorter from the year 1861 ever did any work thereon or mad 
iim thereof. 

SOU A. 9. I went there under the direction of Col. Ceran St 
‘ain. [ first bought the land from Gabriel Guterez 
nave peen 1 


: ; whe 
In the continuous | possession | Olit ever sine ; 
. H 7 . ° 
Leitensdorfer has never made any improvements on It no 
+4 +r om ace ~ } . ] s i >| : | I — ly ] Ban ; ‘ b 
it until within the last vear, when lweafa Ne ClallMead tie Wi 
creek. 
Int. 10. State 1f you knew Ceran St. Vrain in his lif 
! } ane 7 } 
ou had any conversation with him at anv tim 


c .. | ? 
0 (vy , , oO Qa 
Q] Kucens Leiten 


isdorfer or ‘Thomas Let mnsde f I pave i] [ 


‘ {)} 
nterest in the Las Animas grant: and, if so, state in substan 
hat was. | 

\. 10. I knew him since the winter of 1860. | la conversati 


; ida Conversation 
with him 1) LSOY. | think. He rode with nie Ih} ny mbulans 


i cLiil Lal 
trom ‘Trinidad to Mora, and he told me that Wucens Leitensdorter 
had sold whatever right he had to Judge S. M. Baird, and ey 
he had not sold it he had forfeited his mght or interes ra 

Cross-examlned bv Mi Hi NRY 

Int. 1. You say you first went to the Purgatoire in f 186) 
and that there Was a place there named Prinidad. Llo 
people lived in that town or place at that time? 

A. 1. There were Gabriel (page 72) Guterez and some others 
S10 | think there were two or three eabins ther ld CO [ 
the names of the other inhabitants. 

nt » Was that a laid-out town of streets, allevs, lots i b - 

A Zz: don't know whether it Was laid OU OF TOC. 

Int. 5. Do you know who gave it the name of ‘Trinid 

A. 5. I heard that Gabriel Guterez gave it that name 

Int. 4. Did vou state that you bought the raneh on ich v 
now live of Gabriel Guterez ? 

A. 4. I did buy part of it of him [ have bought Out Sevel 
\lexicans since. 

Int. 5. Did you make that purchase of Gabriel (page 75) Guterez 
at the time you first went there; and, 1f so, was he living on it at 
tlie tim 


A. 5. [I think it was some time in the winter [ bought 11 He 


gal Was 
aylly 
then living in town. 
Int. 6. What time did you first know of Eugene Leitensdorte 
living on that creek ?- 
a a Sa 1] ca nn a , a wee ae oer ote 
A. 6. I don’t recollect exactly. | first knew his raneh as Stone 
raneh. I think it 


t was a year or two after I first we 


eID EI cn oes 


a 


ow 
-— 
none 


wees — 
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S15 A. l. My name is Edward D, Bright ; age, 25 years ; reside 
in Las Animas county, Colorado Territory; and by ocecupa- 
tion a surveyor. 

Int. 2. Examine Exhibit No. 2, filed in this case and marked A, B, 
C,and D (here shown the witness), and state whether you surveyed the 
claim of Thomas Leitensdorfer as there represented, and when. 

A. 2. I surveyed it for Leitensdorfer,as represented in Exhibit No. 
2, some time in August, 1872 | 

Int. 8. State whether you surveyed the lands for the Government 
included in the plats of Exhibit No.2; and, 1f so, when. 

A. 3. I did, in the year 1869. I did the (page 78) Government 
work then. 

nt 4. State whether at the time you made that. survey Thomas 
Leitensdorfer was 1n possession of any portion of the lands 
claimed by him ; and, if so, what portion 

A. 4. He was living at that time in the north half of section 24, 
t'w’p 32. 8., R. 63 west; all of his houses were in that vicinity. 

Int. 5. State whether he has been in occupation of that land from 
that time until the present or not. ) 

A. 5. He has, to the best of my knowledge. 

Int. 6. State how many and what subdivisions his improvements 

extended over. 
S14 A. 6. I don’t know much about his ditches. The N. 3 of 
(page 79) section 24 and the southwest } of section 13, T. 32 
S., R.63 W., I think, would inelude all of his other improvements. 


os 
— 
~ 
— 
ae 
~ 


(‘ross-examined by Mr. MACDONALD: 
Int. 1. Is plat C, in Exhibit No.2, being t’w’p 54 8., R.63 W., sub- 
divided by the Government ? 
A. 1. No. sir: it is not. 
V other lm- 


Int. 2. Do you know of Mr. Leitensdorfer making am 
provements on the tract represented by Exhibit No. 2 than thos¢ 


>) 


mentioned as being on sections 34 and 13° 

A. 2. I don’t know of any other. 

Int. 8. Since you have been a resident of Las Animas county have 
you known of 8. M. Baird claiming the land represented by Exhibit 
No. 2,or any portion of 1t (page 50)? 

A. 3. I don’t know of his claiming any of it, but he used to live 
somewhere in the vicinity of Leitensdorfer’s claim. 

Int. 4. Will you designate on what portion of Exhibit No. 2 is the 
town of Trinidad situated ? 

{. It is situated in section 18, T.938 8., R. 63 W., and see. 138, T. 
., R.64 W. | 

Int. 5. State if there are any settlers settled on the land included 
within this Exhibit No. 2; and, if you answer yea, state about how 
many. 

(Objected to.) 


g 
settled and the land cultivated in the river bottom from I[Lei- 
tenscourfer’s place up to the town of Trinidad. 


EDWARD D. BRIGHT. 


$15 A. 5. There are other settlers there; it is pretty generally 


en re art ere neta onsadblinan sami eae 


LO WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 
ubseribed and sworn to before me { Pale Sl) this Sth day of Feb- 


IRVING W. STANTON, Register. 


= — ie ae - 
int. J state vour name, ave, residence, and occupation. 
‘ ! 17 : ] } : ; = ee 
\. 1. My name is Obediah M. Smith: age, 50 vears; reside in Las 
‘ — a ] } , ; : re taal ty ca or 
fa’ Nas Intv, Colorado, and bBV occupation a stoek raiser. 
; > FEN ; . ar } . . "RA. 
Int. 2. Do you know Thomas Leitensdorter, the claimant in this 
™ ¢ v4 
f !  - . j o) { ‘>.> — “al *#e> ‘i 
2, IT do. He lives in section 24, t'w’p 52 south, range 69 west. 
i] j _—T ] ] : ; a | ) ti" 1 l oy Mer 1} | y ys ) t at {, 1] f° 
i] bas lived there, to my knowledge, continuouslv from the fall ol 
\ : ¢ : ‘ ‘ " " ‘ — . ] . * 
OS unt Lie present time. [Lis bWnprovements cover the hort hwest 
’ | ; ge ; ~)> 4 : | , agil's ' F > ; “)*) ; , YZ) } ro 
I said section 24 and a portion of section Zo. His Hiprovements 
consist of —— Hle has houses 1n section 24 on both (nage 82) sides 
ior 
27 oe : Ale 3 ‘ ae | + Pa “ , . » 62eD ‘ , 
Or Lie Prive} LibllWR SOTME Ol if Mouses ave 1h Section Zo. Ile has 
_ ee - i ’ ann 1 spa tices ty , l appic. 
nouses, Corrais, [avnad, broken and 1n Culllvatlon, and 1rrigat- 
' ] ’ | T | | — +? i. : r > y \ ’ . , \ 
Sib litehes i would Misiaer Nis miprovements worth be- 
mate wm? (Edt) } Ya */ S00) 


' + } e a oe . Of? = } } a 
Int. 1. State whether. from the fall of 1S6S up until the 5th day 
A : ‘ 
| toro | ] ] } > ‘4 ; ] mn } oo Xt? - } 
I J 42, Oe l ind Iunprovements that you lave Just de- 


$C ibed were not owned and @Clall red by spruce M : Baird. 


\ 1. Leitensdorfer always claimed it as his property tome. Judge 
aird claimed it, but he said that it was Leitensdorfer’s property. 
2. Did not Juage Baird and his family live on (page 83) and 
ccupy said land during the year 1869 as his property ? 
7 ) S 


\. 2. They lived there during a portion of 1869, but did not oe- 
‘upy it as his property to my knowledge. 

Int. 8. Do you know of Spruce M. Baird filing in the surveyor 

ice of the Territory ot Colorado upon this particular 

andas a derivative claimant, and claiming one mile up and down 


cs 


the river and one mile on each side ol he river ? 


| 

4 

‘ ) } yy Ss > es oe . } 
os a qont KNOW anvtehnhing avout that 


OBADIAH M. SMITH. 


Subserbed and sworn to before me this 5th dav of February. A- 
. 1873 
IRVING W. STANTON, Register. 
( 621 q 
(‘ase con ued until February 6. 18738 


february 6, 1875, 10.50 a. m., case called and (page 84) WILLIAM 


a 
~ 
~ 
amet 
— 
a" 
~ 
et 
a 
A. 
— 
i 
— 
— 
~ 
-~_ 
” 


= ‘ me. aaa all _ i 
ace, resiaence, abd occupation. 
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A. 1. My name is William Craig; age, 40 years; reside at Humo- 
silla, Pueblo county, Colorado Territory, and by occupation a farmer. 
Int. 2. State from an examination of Exhibit No. 2 filed in this 


case (here shown the witness) whether you are familiar with the 
lands therein represented,and what right or interest, 1f any, Thomas 
Leitensdorfer has in and to the same. 

A. 2. Iam acquainted with the whole of the Las Animas or Pur- 


gatoire river from its source to its mouth; | know nothing of either 
township, range, or section covering (page 85) the saine, and conse- 
quently have no knowledge as to what this map or plat represents ; 
| know where Thomas Leitensdorfer lives on the Purgatoire river : 
know where Trinidad is and the principal points above and below; 
[ know of no right either through promise or title in Mr. Thomas 
Leitensdorfer, but, on the contrary, on entering on my duties as agent 

and attorney-in-fact for Ceran St. Vrain it was one of his first 
SIS instructions to me not to recognize any claim of Leitensdorfer 

or give him a deed to any portion of the Las Animas grant 
except under the same conditions as to others (page 86). Out of the 
portion of land to which I understood he had set Upa claim in com- 
plianece with said instructions of non-recognition of his right. | 
allotted to and sold at different times to other parties, olvineg deeds 
under my authority. 


Cross-examined by Mr. HoimMEs: 

Int. 1. What class of claimants did you make the allotments to 
which you have referredtoin your examination-in-chief; were they 
derivatives oF squatters?” 

A. 1. I don’t know what class they might be placed under 11 
parlance, but they belong to that class | most respected, | 
few that (page 87) came forward, recognized the title, paid 
sideration, and got their deed from me as agent and attorney-in-fact 
for Ceran St. Vrain. 

Int. 2. Was the land deseribed in Exhibit No. 2 at the time of 
which you speak reearded as being included within the limits of the 
Las Animas grant? 

A. 2. If Exhibit No. 2 represents that portion of the Purgatoire to 
which I have referred, it was. 

Int. 3. How far do you live,from the claim of Thomas 
S819  Leitensdorfer, and how frequent since the initiation of his 
claim under the law have you visited 1t? 

A. 3. I live about 60 miles from the claim, and have not been 
there since 1866. 

Int. 4. Might he not have had improvements and resided upon 
said claim that you know nothing of? 


A. 4. Yes. 


Int. 5. (By the Reatsrer:) State whether you are acquainted 


eln yg the 


! 
4 
the CON- 


with the southeasterly or most easteryly bound: ry ot the luas Animas 


grant ‘ state the souree of your knowledge touching sald boundary, 
and describe what portion of the valley of the Purgatoire river, if 


any portion thereof, lies to the west of sald eastern boundary. 


(Objected to. ) 


— 


} : a ty ) 
records of Las Animas county as { 


LEITENSDORFER. 


oy» Lt have peeh arvana spown Dy Ceran st. \ rath what pur 
t : ' : | { ] x , ] . r (* ' i 4) P ( ‘ 
d to be the initial point of the boundary of the (page 89) L: 


ee , ae : es aoe ii 
iS Vlad! WOICh Was represented DV a mound Or TOCK and Sala 
| } hy | ve > } 1 
n the northern boundary of the Miranda and Beaubien gran 
ist of thi 1 he Purgatoire. I have been 
. } *} 4 ~ 
the nort istern corner of the Vigil and St. Vrain 
} " + } q +} |? “ya 1) 
Soran l Ly V oie noun OF. vii urg yar’ 
ill juUeSLION IS a Orit peer onnecting those tw 
} i | ~ ies j 
LS, ANd TToONn ee Hoy qge or the country and rim be 
' } } ] va LL, 
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a ee iol . ¥ as } 14] 

conter the rignt on sugene to dademal OnLV the ;th part of 

SoZ the land hot disposed ot bv. them in that way. and entitle 


him to heve from them the lth part of all the money they 
might sel] any tracts of land for after the date of tl lit, 


right reserved by — Reni away lands, 11 they LNOUgNt Ht to ado 


I pd i 
morta rniv braces ft] 1) +] 
so, certall iy Clit aCeS » power ro sell the same 
Pe ee ? ruy} ew } : } ae Pi. “ i 
Che settlement oO} pth claiman t ‘Thomas was made under the right 
— all ' : a ae ry Cc rei ? : 
which he supposed he had obtained from Eugene. If Thomas had 
, i ™ beers 
an interest in the | ak ee under Itu- 
gene, he certainly had 1 ho olt to enter when he chose on Lhe orant 
=o } ] + : 1+ + | oT } { yryYtr " eet 3 = 
and select and appropriate , to limself the whole of any particulal 
> i 
tract he might deem most valuable and best suited to his purposes, 
Sue] ‘ould | rrolatie ’ the riohts of other eS eee ee 
such an act would be a violation of the rights of others so blended 
saat | ik | j = — oS a 
With his (if he had any at all) as to be capable of seperation ONLY DY 


~~ 


mutual — or the decree of a court of justice 

This gift paper of Vigil and St. Vrain to Eugene \ dated, 1t 1 
alleged, M. ire h ith. LS4 : Was held by 1). Viel. brother of one ot the 
makers of it, until 1849, five years,and has been floating about since in 


a very questionable manner, no delivery of the same being made to 
the grantee or donee, Eugene, by the makers of it at any time, 
SOO and no delivery at all to him until after the death of Vigil. 
} mAG o4a+in ; —_— ’ ; >| ly ; | -: , 
lt was in no way given to the knowledge of the world by 
record, 1f such a papel r could have been recorded, nor by any pos- 


} 


session taken under it, which ean, we think, be regarded by us. It 


Was for no specifie tract, and we think no settlement on the grant 
by Thomas (page 5), claiming an undivided interest therein, can 
be eonsicde red such an enrry ito possesslon U] nder a eontract as to 
PIVe notice of his title. By the very terms of the illeged clft to 


-_ 
= 
~~ 
— 
~ 
~ 
- 
“ 
oo 


{ 
retained themselves the right to locate settlers on 
and, and Thomas has no right to go on the same and mal 
settlement unless by the consent of Vigil and St. Vrain. It cannot 
be pretended that any one of the settlers on the grant had notice of 


LILIS oft LO ltugene, and those who settled on tracts under promises 


made t te by Vigil ~ St. Vrain, or either of them, or who pur- 
chased traets of either of either of those persons are hot In any Way 
affected ‘a one oift, even if it had ahiy validity, and we think it 
had none, as we have already stated As stated, the concession or 
cift rather of —_ & St. Vrain to Eugene, if they ever made any, 

under the circumstances attending its existence, was not no 
S54 —sti fied to the world. Then the deeds of Kugene to Thomas 


for his supposed share in the grant, one of Dec. 10th, 1861 
(reeorded 1? Dee’r, 1S63). and the other of “May 29d, IS¢2 as PAVE 
no notice of title in Eugene, as there was nothing 
previously which showed any title in Eugene himself 

Notwithstanding all that we have said, it may be urged t 
‘Thomas’ S possession mn May, LS6?. Wis notice LO the world ot any 
right he had in the grant. We would ask to what extent would 
this notice protect him? We re ply, if his pOssesslon Was notice, it 
could protect him only to the extent of the land he had in actual 
posses ion, feneed Up OF cultivated, oecupled by houses and other 
improvements, and not defend him in a claim to vast tracts defined 
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it. What does he mean? That he left the paper with Crittenden 


to sell it? Certainly not. He means, of course, that he had au 
ized Crittenden to sell his interest in the grant, and this hi 


. ‘ | . y ) + 
not do without some kind Of power, qduiyvy made, or a transtel 


, } ce . . , ‘ : } i Ds a ‘ + a 
lutely of his interest to Crittenden, so as to enable him ty Cort) 


rat . } } : i ‘ ° . : nad ' a+ , . 
Chere Isa holding back of facts 1n the evidence ol mucgene, a 


oe a os . ‘>? : t ‘ — ’ : lian So ++ i> 4 “ee yrye<t } 
tery In regard to this Writing, Which we think he could and s 


roi lf 
mys- 


? } es ] ‘ a , 2 ey Dies alan im = r 1] , sad , 
have cleared up, and which not having done at ail, must make 
agalnst his testimony and the claim of his brother 1 ier nim 

{ | ‘ ¢ : : . —— 1, Vasant 4 rt ’ t 4 1] Py i * t 
lf he left his Interest with Crittenden to sell simp L 1s 
2G 4 : 1 } j ; | ’ 1 a . 
SOO not reasonabie to SUPPOse that fie (| ~ 
] } } \ . i? e — 7 } i) , 7 ;¥ ; 4 
(the aeed) or refuse to surrender 11 L1iiess 1) ra aires 
, 71) | y* aw 4 : _ 1 14 7 | i}, ] } 
PPCCUTS Se Y Hierest lt) 1 iG TeSULL OT LIt Sclit { ‘ i i | I 
Sa ae ee wer oon’ : 
his interest to Crittenden neither he-or his bi rod set up 
, 1. es a ) 4" ry 
any claim under the deed left with Crittend f he had trans 
i : ] 2 ‘ ‘ = ] ’ ] ‘ft | 
lerred any Interest to Crittenden in the propert i lh ad part 
He , 
owner. then thy Drope r (page 10) parties 
i i 
5 ° } ] 4 
LidIsS omer Wee think that Live por Oy] 1) "4 (Fey ( { i (1¢ 
} ’ . 7 : 
ee | \ LO i rar S Vrain LO Mugen Ly L ‘eh © eS \ i ‘| 
\V Cannot recard thre COP omered at al rO ¥1\ ane: 
‘4 ha ] th) it 17 | ‘ rleedq \ } ] f i 17 ~ { ' 
yf i itd BicttU Ji SU i} cl 1ecCG SVeFr eCXAIS (j t ‘ i ( 
] . > - - ] e . . ] — a | i | ‘ i] " 
raW requires, by the grantors to the grahte Liab Ler Was C- 
lau, > on Oy i 14 <> 7 Pe ae ‘ 1; Os ‘ va 1? +f | ] B| i $ va net 
ilvery Wi itv at ail 1}) reality, and Ai if Pela | wil ie) ‘ \ A chiitl a 
; ' yee es , 1] , i rs , 7 } . Sg 
proper delivery proven and all our objections removed if would no 
‘4 4a pre > } : : cael ; > i | y* }* +} 1? 
support the claim here set Up Undel It when tne reservation ‘O} 
tains to the grantors oj the right to S@Qll W away Lif 
: : 3 ] 
VWrant Is considered. 
» . } ] } } >, } re 1] . 
But Kugene states that ne madae a aeead to On Dalla OF al is 
; : . a a , 
_ + y? +> ‘ —— = eo i . % 4) 2. } \ > by woe Tits iy , 
interest 1n the erant on the lth January, lSoS,” and this was dons 


while he had his interest placed In Critte n’s hands LO 
So¥ enable him to sell and dispose of tl san roperty thy 

follows his deed to Thomas, the claimant, date Dee. 10th 
Sol,” which he acknowledged ny ¢ letober. S63. and filed for reeord 
in Iluerfano county, Colorado, Dee. 12th, 1865. 

[He had (he says) pre vious to this deed to ‘Thomas conveyed, ay 
says, to Baird in 1858 all his interest in the grant, but that Baird 
after the deed was made {QO him (by Mugen ' (page 11) CAVE him | 
power to sell the same interest, and under that Powel he tl eCON- 
veyed LO his brother Thomas (thie e| mat r } Th e wT ’ rnder 
which he asserts that he conveyed to Thomas the power 2ivell him 
by Baird. a paper which the law supposes to he in his D =, ssion hy 
does not produce in evidence. or otter anv reason fo} its non-produ 


ion. He offers what is alleged to be a copy of it, by which 1t appears 
that thie original if purports LO represent was dated “* February 24th 
1S60,” and that it was hever acknowled a d by Baird to be his aet 
; es a: ee a; ee ae 
nor evehl any prool made or 1lts execution W\ Baird LiAVOURTI LI 
medium of witnesses in any manner. ‘There is no proof here 1n 
the case that Baird ever signed any such paper; the proof of the 
olving of the power by Baird to ‘Thomas rests wholly on thi 
S40) assertion. He should have offered thre original ere, and as 


it was not acknowledged by Baird he should hi 
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’ , 4 : | P : ic? ‘ 
roved Baird’s signature. He has not thought proper to do so, for 
some reason we do t understand, and we are foreed to disregard 


ill evidence in regard to the same. If we should adopt a different 


n regard to proof we would violate all common sense, (page 
i. S We | cs lan , ab t | is open the Way to persons LO manutacture 
might deem neces vy deeds, bonds, agreements, and powers 
haracter without limit, and give encouragement to the 
: ids . most dang s perjury in the investigation 

le) 3p ! for ou liudication 
- tne « ent to which elaimants have 
produemese eopires WW I" originals are demanded by thie rules 
‘ ! i tlails t CACUSS fo) such cl Sl }) by Ine 
any OL O f the loss, destruetion, or inability to 

1] 1 present the orie lv ne. 

CU een! irom I uUgvene hims« lf signed 
In-faect for Baird, dated June | 1S/2 
\ Baird’s name is shown even if it would 
elp the hink it would not do—tlhis claim 
C ur judgment weak In every possible aspect, without 
d sought to be upheld by a kind 
lence \ t bear the shighest (page 15) Investigation 
n,as we have fully and clearly shown. It 1s our duty to 


IRVING W. STANTON, Regist y. 
CHAS. A. COOK. Receiver. 


1) a. ee DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE, 
WASHINGTON, D.C... March 13th. 1874. 


; ion aa a wen f ] } {35 > 3 

i i) register and recelver U.»s. land othee, | ueblo, ( Ol, 
Be , r VAT INA © +} , +? > i + | } 7? bau ] ; ‘ , Vy : | 
CT EENTLEMEN Tn Lhe mMacter or the derivative cialmMs unde! IP Tl 


} 4 1 _ a ‘ 4] ee i . > . , . a , 
cLiiG] st. \ Palli Within tie LilmMits O} thre Rancho [as Ynimas. 1) { Ol- 
hereby directed to notify all parties 1n interest In any 

such claim which has been acted on by you that they will be 


wed thirty days from date of notice within whieh to take appeal 
mm your decision relative thereto. 
y . We 1] ' > y j if 
\ ery respeculully, \\ [LLIS DRI MMOND, 
‘ | ‘ 
Clommissioner. 
‘ } } ) 0) ee . 
Psee press-DooK Let. pave? ed GivV. I) ) 
i i © ? : 
f.) > (>4 7 
O42 HOtD 


[rving W. Stanton, register. Charles A. ook, receiver. 
Unirep STATES LAND OFFICE, 
PUEBI QO. { ‘OLORADO. February Ath. 1874. 
nmond, Commissioner General Land Office, Wash- 


me eee 
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21st, 1860, and the act amendatory the reof : approve d February 25th, 
1869, and joint resolution No. 38, pproved April ~ 1S70, and in 
comphanec vith the instructions be the ( ommission¢ - of the Gen- 
eral Land Office of March 24, 1870. and furthe Hstrus otidev of the 
Commissioner of date August 23d, 1870 approved by the hon. See 
retary of the Interior, the register and receiver of this office have 
completed the examination of the evidence submitted in support of 
the Severai Cialis present d LO hie 1h) unde} thie provisions of said. 
acts, and have rendered their opinions in each ease. 
(Pag 2) The follow ne-hnamed persons present d claims to this 
office as derivative claimants, viz: B. R. Bovee (by his admin- 
istrator), Antonio Sotello Pino, John W. Brown, Charles H. 
843 flungertord, William J. Thompson, Romaldo Rite, A. Clough, 
ri. 1. Cutts Jo 1) 3. Rice. Jos P. Mace at b uf S. U Smit th ind 
». J.Gr ham Joab Ei ughton, ‘Thomas eit nsdortel ee st 4 rain, 
heirs of Alfred Bent, nrg IK. Baird, Henry M. Fosdick and 
A. J. Hollis; P. R. Thombs, Jabez M. Fisher, Jr., W. F. Stone, J. W. 
Davidson, John L. Craig, Las reat Town Company, Elmer Otis, 
Rob’t H. Whately, D. W. Hughes, heirs of Manuel Armijo, Charles 
Antobees A W. Wel Ol}, heirs of JOs. 3. Doyle, Hele i N. MI eCor- 
mick, George F. Streeter, (page 35) Geo. W. Schofield, Heury \W. 
Jones, Estatan Hiecklin, B. B. Field and Wm. Kkronig, heirs of Wm 
W. Ben John M. Francisco and H Daigre, Romaldo Luna 
Boges and William Craig. 
The claims of D. W. Hughes, Antonio Sotella Pino, Las Animas 


I" , and porti 


Stone 


of the claims of Thomas 


own | OlmMpanyv, Vv NS 
Leitensdorfer and John L. Craig were withdrawn, and the lands re- 
linguished to the United States, as per deeds of relinquishment en- 
closed with the papers in their respective cases 
In our opinion the following claimants are entitled to, and we 
have awarded them, land by legal subdivisions as follows, viz 
444 Acre 
Charles Antobus. ; 656.17 
Norton W. Welton —- ? Bere =e saasace ; 760 
(Page 4) Jos. B. Doyle heirs - ‘ ; ; 1 924.49 
Helen N. McCormick _-_-_--_- a 200 
Geo. I*. Streete ilichetal exe , " ‘ F L160 
Geo. W. Schofield ___.- ” staitelbian 93.0993.06 
Henry W. Jones aaa wate 0,402.40 
Mstefana Hieklin ; 9,118.72 
>. Bb. Field and Wn Kronig sia tal 322.05 
W ’ Bent heirs fl cae sos 2? OSd.5! 
ria M. Francisco eee Henry Daigr | 720 
ena Luna Bo: ros... . , 2,040 
William Craig las a ae ~ 109,201.00 
Amounting = 3 _. 97,614.55 


The claims of Boyce, Brown, Hungerford 


Cutts, Rice, Machebeuf, Smith & Graham, 
t2----48 


Rite, Th 


Houghton 


ipson, Clougi 


Leitensdo 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. Q° 


after Vigil and St. Yrain had disposed of their whole interest in the 
grant by deeds of conveyance executed and delivered as early as 
M’ch, 1844, first, to Eugene Leitensdorfer, through whom Thomas 
claims ; second, to Gov. Bent and others, conveying in the aggre- 
gate to these parties 4 of the grant, or 2,730,644 acres. (The grant 

riginally contained 4,096,000 acres.) From these facts it clearly 
‘ pears wee Craig’s principal had (in 1855) no interest over which 
to appoint him. 

In in next place —— not claim to have performed services 
for the bona fide owners of the grant when he went on the land in the 
sa aot of att’'y either in quitting the service of the Government to 
eis the agency, or in anything he did for any one but himself i 


1] 
ing to override and suppl: int every other interest in econfliet with 


sein Be) } 2. 
lis OWT]. 1) thi case We have the mer Uitanpie and repulsive 

spectacle of an assumed agent absorbing and destroving his 
$53 p rlne Ipal, the n courting and receiving the confirmation and 


nection of a quass-judicial tribunal. 
For these reasons we re spec ‘tively tender these our exceptions to 
1: 1 ¢ at a as, aaa 
the ruling and finding of the register and receiver. and pray an ap- 
peal to the Commissioner of the General Land Office. 


OHN HALLUM, 


Atty for Claimant. [ homas Leite nsdorf r 


(Endorsed: Thomas Leitensdorfer. K. 99267. Received April 
Ist, 1874.) 
70th. 


Know al] meh by these ete 111 that [, T homas L GC ite nsdorfer. of 
Las Animas county, Colorado sane tory, hereby relinquish unto the 
United States all my right, title, nae nterest in and to the tract of 
land in said Territory hereinafter described under and by he of 
my derivative claim ins —, filed in the United States Va nd office at 
Pueblo, in said Terr tory, on —, and embracing ie sean 
quarter ‘of section thirty- three (53), township ahlesy -two (52), range 
sixty-three west, of the sixth prin: va meridian ; also the southeast 
quarter of section twenty-eight (28), season thisty-twe (o2), range 

por foe (63) west; also the north wes oa ter of the north- 
Sod east qt lai I r of section thirty-three, LOW) sh lip thirty -tWO, range 
sheets west. 

Witness my hand and seal this 2 of May, 1875. 


day 
THOMAS LEITENSDORFER. [SEAL. | 


“i 


> 
) 


TERRITORY OF COLORADO, | 
Pueblo County, | 


2G 
> SS, 


Before me, I. ir, Holmes, a notary publie Ln and for the county 
Lp ese oo Leitensdorfer, who 


and Territory, personally ap} 
. “ 1 : c . : ° 7 
acknowle Go d that he signed the within rele-se of his own free will 


and for he purposes therein set forth, 
Witness my hand and notarial seal this 26th day of May, A. D. 


1873. 
[ SEAL. | ie. C. HOLMES. 


Notary Public. 
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WILLIAM CRAIG Vs. THOMAS LEITENSDORFER. JOv 


| 


: . OY on °F ‘ | p> a= ‘ } ] ’ a4) oa if f° weavers. Or > . & > bd rr ¢ cy e 
sections 20, 24, o4, and od, and west hall of sees. 25 and obv.~ 338 
; a 
» +6) y 
ee t).> W. 
, * ; , ; ad o> , ip - > [a : —" 
Witness my hand and seal this 28th day of May, A. D. 1873. 
4 Q SITENS] PER fa 
THOMAS LEITENSDORFER. [seat 
4 
857 TERRITORY OF COLORADO, | 
. » ) a 
(lounty O] Pueblo, y 
a/ , 
) > Shia cY\é y ] } ° ’ , ‘ tc , 7 " ; | 
Personally appeared pefore me, a novary ILL OLT¢ 1h) and fol mar 
,eytu? g 4 pP | la | iD t | : J rrito} oy t } ‘) j {*] a . 
COUTILS pO) Lie Of, 11) LEILA Ciiivol y ahliVUiCesdait(i, POoOmaAsS eitens- 
| { : | y | . hy \ . } ’ ' " ’ " > 7 
qdorter, KNOWN to me to be tii person w host slonature 1s athxed to 
the foregoing Instrument In Writlng, and acknowiedged that he « 
> # ] i] ’ lL. - 4 xt’ 1, t « % ‘owa } } ] 
‘tuted the same as fis Tree, vOlUntarTY act and deed. 
: . . } a 1 ee } } 
. : +y ve , * ? ‘ ‘ | vi ‘ *Ts 6» a | t -) > iey 5 
ixlven unaer my hand anda hNotarlial seat this Zoth day of Mav 
4 ole, . 
} Vy. Lodo 
, 7. ( i] ¢ ry Lny | " 1 Xf 
| \ j | ii i ij 3 Bee A . is. 
‘ 
\ PP 
7 j 
i . | H \ ' — {3 * 
. i LOTSCU [ A CC] ji] Lilé | » ihda (} Lic’¢ i ‘ ; { ; icLaidd \] }\ 
ee oe ce ss , 
yA isle 1) VIN \ stan On, TreMIster. ) 
(od 
> i.) ; j i aa } - fTY f 
Papers helating to Lrinidad Lown Su 
] ] . $e : ‘} | r ' 
Know all men by these presents that !homas Leitensdorfer, of 
{ i AY 
the county of las Animas and Lerrit tT Coiorado, hereby relin 
. ‘ . }} | 
quish unto the United States all my rig! titie, and interes nana 
ri i Jom P ne , 
) Li} trac 5 O1 land {1} Said 1" rrivory bere 1) il ¢] CiCs ripped Llndel 
. ° } } . , 
ind DY virtue of a certalh deed trom Ceran St. \V rain and Cor- 
— } ’ Pe 7 , | 
SOO hello \ 10°} | to mucens Lu Itensaorter, and fron hue an l iItens- 
t 14 y } H ry : wa . } } 
d riel tO ii \ “ely, aha rh \ eC] VAtlvy Claitl Liil ie] Sci itl (JeedUs 
} ryt i } [ ry rT i ‘ey, f t }« } 1 Cyt t p> ? J > iy say ¢ 
cas no il [ if aa ec p { i Uo bchAiitd PLLC re iw Wi i i Sal ‘4 CY] LOT YV, 
6 } ' . wh?) . yy 7 4 
qt) the 2 cd (ay oO} Ci Over, .S |) 1S/? LO Wilt it) Ie OT. See i ‘ 
4 »«) > ] | t ] , i) » AT 
\ 1) OO S., R (4 \\ ~ alia \\ CPi st id i oo i\ t).) \\ 
— F 7 1 . 1 | 4 ‘ — 
\\ fness m\ hand and seal this Loth (Li) ot if ( \ 1) L873 
f | \ rit] I> 1») 
THOMAS LETTENSDORFER SEA] 
CERRITORY OF COLORADO, | 
r) na Te 
County of Lueblo | , 


. 


| ’ ’ 3 — 
On this loth day ol June, A. 1). lS/fo, personally ippeared before 


2 RAPA ADEE Et GEE SREY BEE TEED SA QR A NTT BET RL RIE 


. 7k rn Te “— ; q _ ’ . i 
me, Chas. 11. Williams, a notary public in and for the county [ of 
> —s | : } dew ; __ } ry. 3 ‘ 
Pueblo], in the Territory aforesaid, Thomas Leitensdorfer, person- 

J ‘ ; 
a | | ! , ‘ : A : ' ; . fy? ; : . 
ally Known by me to be the person whose stgnature Is afhxed to the 
, 9 . * . . . . ? 1 1 
foregoing Instrument 1n writing, and icknowiledged that he exe 
“ ? . shee ram 7 o F &} , 4 . a > } ] iM ] 

cuted the same as his Iree, voluntary act and deed 
~* 7 : . ¥ ; - ane a ae . , i } 4 
Gaiven under my hand and notarial seal this day and vear apove 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. DOU 


ions of the act oft Congress approved Mareh YA LS67. and the act 
unendatory thereof, approved June 8, 1868, in trust for the several 
use and benefit of the occupants of the town of Trinidad. 

lt appears from our records that the tracts covered by said town 

Trinidad are within the limits of the private claim of Vigil and 
St. Vrain, and that one Thomas Leitensdorfer claimed said tracts as 
a derivative claimant: a deed of relin juishme nt from said Leitens 
qorter for said tracts IS pre Sen ti d with the upplie ation 1n th S Cas 

\tfhidavits 1 r°¢ ViSsoO filed by the probate Muda d POUNLY Sul 

| | 
vevor setting forth the faet that the traets covered by said 

S66 town site are non-mineral land. The growth and prosper 


] . ‘*? . “le a ; . | } a " om : - _ > > a 
of the town of Trinidad has long been retarded on account of 


i] } ons ° ] »24) 1 
the unsettled condition of the title thereto: the people are desirous 


} , ] ~ 
and, we think, entitled to enter their said town site 
y aa DT ' 4) - a 
We respectfully recommend that this entry b ed nd ask 


’t s’v'ts, 
IRVING W. STANTON, Register 
CHAS. A. COOK, Receiv 


your et 


j — } : sf ial ] 4 } 4 } 7 A | 
Kndorsed: Kk. 81714 United States land ofhiee. Pueblo. Colo- 
—— Qs) =<) » oe Se tina - ile os E Xe 
Prado, Dee. 22. LS/o. Reoister and recelver, transmit application and 
< -_ ) 
finan t {’ }° byeyf maAee y ‘ Wry | \) ry ul \ 
aiiiqddal ‘~ (Di te), UD eLee hua ve c\ $a Irve\ ; \) 4A 4 il nas CWuUuLlitcy 


to 
LOO} 
j i 
SOUTH 
t y } | } , 
Joon Hallun attormneyv-at-law, Col hMifth and Olive streets. St 


4 s 
. ee { ie ae: he ?¥nd ] | 87 
SO) | ( olorado (unomelal), undel date of thi ZZnq lee, 18/5. FI 
' } hy ft W1do yi | \) Pty 4y¢ oOunt : , | } i } ) 
Lilt ppd CPDICALE aed wo UI sas ili bel CUULI WLU aeae, 3 CeT) 
47 ate ] Y 1? — ; 
permitted by the receiver of the U.S. land ofthe t fueb y tile 
, 4 . 1 ' > e >*) rT > ‘ } : ; 
r the town sitelaw on E. } see. 13, town. 33 S., R. 64.and W. 1 
SE ( ou ea ede) te R. >.) west, OUD bor. meriaqkan, in ijads AnImMAa 
rt t1 (\nlarad mhbraey . +h, en 14 f Prinid 
COUNLV, VOLloOradadgd, emMmbvraclhne the town Site Ol PIO l 
sate 


Phiis property 1s private property protected under. the treatv of 


(guadalupe Hidalgo and the Various acts oO Cong SS i@€ia iY tO 
ee }- as Bess 2 mar i . ‘ \ & 5 Fes GORA of 4 | 
private land claims in New Mexico. See act of Julv 22d. 1854. 10 


‘ *>/ \ \ 4 F : " a } " Le i OA + 
otat. at Large, ). HU, section sd ol this act reserves all private 
ae ’ 1: *,° : eee) es Pe tr Wey, 
Clalmis Irom sale or other G1Isposition until Hhally aisposed of by 
( OMmWYress 

reve. p y £ ret . } } Ri . . 4] yt . oot +i, q a & 
ine town of Prinidac Is situate On that part OF the OTrnello 
Vy a “— } , . os V : - 1 heyyy } ; r) , Zi v4 | |  } ia i? - 
ivhii and Ceran St. rain grant Clalmead DY nOmMAaAS Leltlensdoriel 


9 il 
under Eugene Leitensdorfer, who is the assignee of Vighil & St. 
Vrain. ‘This claim is confirmed by the act of June the 21st, 1860, 
12 vol. Statutes at Large, p. 71. I am the assignee of ‘Thomas Leit- 
ensdorfer ; my title papers are ail on file in the office of the regist 


at Pueb.io, together with all other papers in the cas 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. o4] 


linquishments have been entered. The papers in those other 
elinquishments are in y’r private land claims division. ' 


* 
— 


In 1873 Thomas Leitensdorfer, thro COUNS x tried to send y’r bu- 
reau afhidavits , showing that these 4 relinquishments were obtained 
from him by fraud & duress, but the affidavits were fraudulently 

suppressed before reaching the bureau ; I then told Mr. Willis 
S7 | Drummond, vr predecessor, of lLeitensdorfer’s efforts to 

file his affidavits here, and the Commissioner, for this & 
other reasons, ordered the Susp nsion Of al] entries eonflictit cy with 
Leitensdorfer’s claim as itstood prior to the alleged relinquishments 
until the claim should be finally deeided by the Department: but 
n the 3d instant finding that pat nts had been written In son O] 
these conflicting entries, I filed in y’r private land claims division 
the affidavits of— 

Ist. Thon as Le an nsdortel date 16 \ rae 1S] i 

2nd. (). M. Sm th. dated LS Mareh, 18/4. 

Sd. aware Costagan, dated 18 March, 1874 

These affidavits are intended to replace those lost. They show 
that in abe juishments were obtained from Leitensdorfer by fraud 
& duress. “st view of them & of the face of the’ relinquishments 
we charge that the latter are null, for— 

lst. Thev were given without consideratio 

2nd. Thev are not in due form 

ct they have been alter l sine execu 

tii} ih yY were ODI ned b\ (Wadd and Guress 

We therefor pray that Ol) thre final CISION Ol hy ensdorfe1 
derivati im these 4 relinquishments may be declared void, & 
meantin ve protest against the patenting or other enforcement of 

nv entries whatever in the original limits of tl | 


(jt f ounsel. 


S72 (Endorsed : L. 10429. Rob’t H. 


me 


y Fe ee les 7 
mradtford, 1] July, 1S7/4, 


? ie , ov wv ‘ t " 1} | fi. ys | ‘ | tan cl] yptor y f ° 
é Sai eee OF Coulisel 10] LOS, ZCILEHNSUGOTPIeC?L ¢ iO! 


| 
Chios. Wi liam, & Silas Bent; charges that 4 certain relinquish- 


} | (* ° _ } 
ments OY Leitensdorter AVEC vold: asks SUSpension Ol all entries 1h 
, 1) ad ] ; . ; ‘ . ; cl } a . ly aglladqad r ay : hn 4> T< 
econtiict With his claim as 16 stood betore tne atieged relinguishments. 
A 


Noted 93867, division D. D., July 19, 1874.) 


Affidavit of Thomas Leitensdorfer. 


TERRITORY OF COLORADO, | 
Las Animas County, ‘& 
Thomas Leitensdorfer, being duly sworn according to law, upon 
his oatl 1 deposes W Says. 
My name is Thomas Leitensdorfer ; I reside in Las Animas county, 
Colorado Territory ; up to the summer of A. . 1S 
owner Ol] the Leitensdorfer elaim aamene jae portion of 1 
Vrain grant ”—whieh claim was sold by my brother, acting as my 
ittorney. to John Hallum. of St. Louis, Mo.; some time in June or 
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my attorney at Pueblo. Mr. Beck still rnsisted that I should go up. 
| told him at last that probably I might, he saying that he had ar- 
ranged for me to LO in the coach, but I did not £0 ; Beck & Garay 
went, taking with them James Lusher,a minor, and QO. Lusher; 
these persons, viz., James & ( ). Lusher, had made no claim or in nprove . 
ment on land, but I afterwards learned that they were in Pueblo 
for the puUuPrhoose of pre- empting, and that Beck & pied 

there for that purpose. 

Mr. Beck and Mr. Gray, on their return came to my house, said 
that I had caused them great expense by not going with them to 
Pueblo, and brought me a letter from Geo. A. Hinsdale, my at- 

torney, In Which he advised me that I could relin juish the 
S76 farm on which Mr. Gray lived, containg about one ‘eee hoe 

& sixty acres, without prejudice to my case. I told them “ I 
am not ready yet, gentlemen, to go to Pueblo; I must wait till Cap- 
tain Smith comes.” They insisted that I should go; said they would 
pay my passage ; Beck told mel had “ better keep away from Trint- 
dad, and had better go to Pueblo.” I understood the language to 
convey a threat and felt under fear & restraint. I then saddled 
my horse and started on horseback across the prairie toward the 
stage road from Trinidad to Pueblo. I was afraid to go to Trinidad 


rad them 


to take the stage. The next day in . afternoon the stage coach 
overtook meat the Cucharas, which is about forty miles from Trini- 
dad; Mr. Beck & Mr. Gray were in the coach and we took supper 
at the crossing of the Cucharas; before si ipper Mr. Gray conversed 


with me; he said to me, “ You better go slow now; you don’t know 
in what position you stand, and had better come up to the mark, 


and to that effect, meaning that I had better do as Beck di- 
rected; thatif I didn’t I would get the worst of it, which I con- 


sidered as threats and was under fear. I got into the sta 


them and the next morning we got into Puebio; Mr. Gray 
then rie i me relinguish his farm in the presence of Mr. 
S77. ~—s Beck, he, Beck, superintending. He, Gray, told me there was 
forty acres more included in the relinqguishment than his 


little farin, and they left blanks in the relinguis mnt stati 
they were left for the number of my case In the ind office; Is 

the relinquis shment; I received no money herefor. On the same 
or next day Beck came and told me that James 8. ( ray was informed 
by Mr. Craig that he could have got six hundred & forty acres of 
land, and that Gray said if I did not relinquish him the amount of 
land he could h yer obtained, viz., 640 acres, ere he, Gray, would 
ZO into the land office and swear against 11) S laim and destroy it 
Being under ssid pric ths fear, W restral int, and feeling mys If 
in their power, 1 told Beck I didn’t care; | would sign it, but I] 
wanted to see Gray to tell him he was ungrateful and a thief. He, 
Beck, said, “Never mind; you are old folks—you mustn't quarrel.” 
When I came to sign it there was forty acres more, but Beck said 
Gray would pay me fifty dollars. Beck brought fifty dollars after- 
wards to my attorney and that is all I ever received from them, 
which I applied on the expenses of my trip, which they had prom- 
ised to defray, but refused to do. 
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look out. Beck represented also that the people of Trinidad had 
arranged with him, Beck, to give Leitensdorfer three thousand dol- 
lars for the relinquishment of the town site of Trinidad. After Beck 
had conversed with Leitensdorfer many times, and had made the 
above-mentioned representations repeate dly in my presence, he, Lei- 
tensdorfer, finally consented to sign the power of attorney that Beck 
had written. JI asked him why he was wilting to sign such a paper 
He said he was afraid, and signed it through fear. 


O. M. SMITH. 


88] Sworn and subseribed to before me, one of the justice- of the 
peace 1n and for sald COUNLY, by the above-named (). NI. 
Smith, on this the 18th day of March, A. D. 1874. 
A. G. STARK, SEAT. | 


ai stice ot the P Set 


LERRITORY OF COLORADO, | 


f a | ' ’ ’ fa) 
Las Animas (ounti, ‘ 


Before me, A. G. Stark, a justice of the peace in and for said 
county, this day personally appeared Edward Costagan, who, being 
duly sworn according to law, upon his oath deposes and says: 

My name is Edward Costagan ; [am well acquainted with Thomas 
Leitensdorfer ; have known him about two years, during all which 
time I have lived in the same house with him. I know James P. 


Beck and James 8S. Gray. In June, I think, of A. D. 1873, 1 heard 
severul conversations between Thomas Leitensdorter, James P. Beck, 
and James 8. Gray about the claim of Leitensdorfer to some land in 
Las Animas county. One day Beek and Gray came to Leitens- 
dorfer’s house and wanted him tO FO with them LO Pueblo: l eitens- 
dorfer at first refused to go to Pueblo; they insisted that he hi ot to 

voorgive them a writing to the land office; Leitensdorfer said 
S82—s that he would do nothing withou it consulting his aniees in 

Pueblo; they still insisted that] igo 70, & at last Leitens- 
dorfer consented to go and said, “ Iw 7 e there as soon as you are.” 


en started toward Trinidad, ca Leitensdorfer got on his 
horse and started across the prairie toward Pueblo. 

In these conversations of Beck, Gray, and Leitensdorfer I fre- 
que ntly heard it stated that — was a gang of men made up in 
Prinids id to hang Tom Leitensdortf it was said that the gang were 
»y hang him about the proach 


cong 

. . °, » | , } | | 
After Thomas Leitensdorfer came home from P ueblo, when Beck 

and Gr iy FOI him LO LO Lhnere, as above stat ted. he WAS afaid to sleep 


in his house: he — to tell me that hestaid away throt aah fear: that 

he Was afraid the : Fang of men made Up 1h) Trinidad would come 
| 

and hang him, aa for this reason he slept most of the summer in 


houses down the river 


, ‘ 
) 


EDWARD x COSTAGAN 


JOHN W. TERRY. 
44—48 


COUNTY and Territory al 
| reunto set my hand and official 
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(Affidavits of ‘Thomas Leitensdorfer, O. M. Smith, & 
l6th & 18th, 1874, at Trinidad, 


pres’t; G. W. Clayton, V. 
W. Wells, ass’t cash’. 
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CRAIG 
SS5 S6th. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., Aug 8th, 1874. 
Hon. J. B. Chaffee, M. C., Denver, Col. 

Str: In reply to your letter of the 27th ult., relative to the town site 
of “Trinidad,” [have the honor to state that the tracts In question, viz., 
Ss. W.d see. 18 & E.3S. KE. + &S. W.458. E. $ sec. 13, township 33 B8., 
ranges 63 & 64, are embraced in the derivative claim of Thomas 
Leitensdorfer as a part of the Las Animas or Vigil & St. Vrain grant. 
[t is stated that the relingquishment by Leitensdorfer referred to by 
you was made under duress, and that he had, prior to his relingquish- 
ment thereof, conveyed the Ssathe land to other parties. 

The papers in the case are now being examined, and when final 
action Is taken you will be duly advised. 

Very respectfully, 
S.S. BURDETT 
( om MUSSLONE / 


Heaton. 


(Miscellaneous vol. 44, pre-emption division, General Land Ofhe 


page 145.) 
(Here follows diagram marked p. 886.) 
S57 SSth. 


Lett r of Col. William Craig, of Colorado, LO Hon. S. S. Burdett, Lom- 
missioner of the General Land Office ; against the Right of Appeal from 
the Decisions OF thre Regist r and Rece ver of the Las lnemas De Piva- 
tive Claims. 


Washington, D.C. McGill & Witherow, printers & stereotypers, 
1874. 

W ASHINGTON, D.C., October 1, 1874. 
lon. 8S. S. Burdett, Commissioner of the General Land Office. 

Sir: By act of Congress approved February 25th, 1869, entitled 
“An act to amend an act entitled ‘An act to confirm certain private 
land claims in the Territory of New Mexico,” the register and 
receiver of the proper land district were invested with authority to 
adjudicate and decide upon the claims of derivative claimants of 
Vigil and St. Vrain to the twenty-two square leagues of the Las 
Animas grant, confirmed to Cornelio Vigil and Ceran St. Vrain by 
act of Congress approved 21st June, 1860. 

The tribunal thus created by iaw proceeded in due form, 

S88 and within the time prescribed by the aforesaid act of Con- 
oress, to hear, examine, and decide upon such of the said 
claims as were instituted before it, and to render judgment in the 
respective cases; and there was adjudged to.me, as one of the said 
derivative claimants, an area of seventy-three thousand two hundred 
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practi cab le ey the limits of sald claims, yet in As compact 
891 form as possible; and the claims of all actual settlers upon 

the tracts heretofore claimed by the said Vigil and St. Vrain 
hol _ possession under titles or pepe to settle, which have been 
made by said Vigil and St. Vrain, or their legal representatives, prior 
to the passage of this act, who a establish their claims within one 
year from the passage of this act, to the satisfaction of the register 
and receiver of the proper land-district, shall in ike manner be ad- 
justed according to the subdivisional lines of survey, so as to include 
the lands so settled upon or purchased, and the areas of the same 
= 11] be ded Lue ‘ted and CXC lude ve from the avd] ust¢é 7 limits of the claims 

the said Vigil and St. Vrain, respectively.” 

Pes third seetion of the said statute enacts “ that, upon the ad- 
justment of the Vigil and St. Vrain claims, according to the previs- 
ions of this act, it shall be the duty of the surveyor general of the 
district LO furnish proper approved plats to said claimants, Or their 
legal representatives, and so in like manner to sald derivative ¢ 
ants, which shall be evidence « | 
to such instructions as may be given by the Commissioner of the 

General Land Office.” 
892 The words of this act authorizing the establishment o 
derivative claims to the Sa itisfac tion of the reoister and rece iver 
of the proper land district constituted the persons who might at the 
time hold those ofthees a tribunal ior the Investigation and adjudica- 
tion of such of those claims as might be [ 


. | , y 
yf title. thre + Saie to be (i¢ 


as NO appe al or power of reversal or revision was given, their decis- 
jons, within the scope of their jurisdiction, were not subject to be 
reversed nor revised, at least by any executive or legislative authority. 

The register ‘and receiver under this act were similar in their 
character or 1n the nature of the author LY vested in them to the 
same ofheers when hearing and deciding on claims under the pre- 
emption laws, the only diff rieiengs being that the ubject-matter of 
here janiedie es was of another nature and entirely different from 
that of the register and receiver when considering and deciding on 
pre-emption rights, the subject-matter in this case being onein which 
the United States had no proprietary interest, and to which the Gov- 
ernment was 1n no legal sense a party. 

As to the nature of the powers vested in them they were al 

they were judicial—and their acts therefore were final and 
893 irreversible, unless an appeal from their decision was given 
by law to some other authority 

The question of the character in which the 
acted when are g upon pre-emption claims has often been mooted, 
ane the invariable decision has been that th v acted in a judicial 

apacity. 

The Attorney General of the | ited States, in giving his opinion 
on that question, says: “ In an opini ion bearing date the 28th of Au- 
cust, 1519, the Attorney General decided that, under the pre-emption 
law of the 5th of February, 1819. ti 1e power of ascertaining and de- 
cidine on the facts which entitle a party to the nght of pre-emption 
Was exclusively vested in the register and receiver of the land dis- 
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Othee, under the 


. de rivative C lain 
the author ity “ig 


loes not, elther 1) hj »>nature 
subject-matter over which 
executive—that 1s the lan- 
has a fixed, determinate. 
Q with our system of gov- 
prehend. By tae Voretesrtion of 
ta legislative, judicial, and executive 
yf the Government cll’ created, each distinet from and 
cle of the ot] io, Cae h entrusted with cl Hortion 
\uthority within the sphere of its prescribed duties 
irst is the power to make new laws and to modify 
. The second 1S LO app ly the | Law to particular 
— ‘rrenees wh 1c h may arise between the eitizens or 
the power LO Cause the laws 
the intent, and a most lead- 
rs of our Constitution, that the 
legislative no executive 
ld do a judicial act, ror the judi- 
to presume that the Congress of the United States 
the meaning of the word ‘ oo word so closely 
with our theory and m of government—when it 
ly used it in framin; . se =» statute In question, 
it intended th: ord be construed and received in its 
and determinate sense, so as limit the supervisory power 
by thesaid law on the Commissioner of the General Land 
Office to such duties as were essentially executive, and not to 
extend them to such as were judicial in their nature. 
It is the solemn duty of eac 7 ot te co-nedinatiie branches ot 
the Government to keep strictly within it own wera sphere, 
and not to invade the province of either of the others; and all ofh- 
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cers clothed with judicial authority should be saecredly respected, 
protected, and sustained in the exercise of their functions, while act- 
ing within the sphere of their Jurisdiction, without any interference 
whatever by either of the other branches of authority ; otherwise the 
whole snieeeaes that lies at the foundation of our political institu- 
tions would be marred, and our system of government would lose 
that equipoise and warren in the action of its three great co-ordi- 
nate powers, upon which its success, for the great purposes for which 
Lt was instituted, so essentially and vitally depends. 

Tried by this rule, the Commissioner of the General Land Office 
could not, I respectfully submit, under the law relied upon by the 
appellants in this case, assume supervisory control over the acts of 
the register and receiver in the performance, not of executive, but 
of — duties, without doing what would seem to be an act of 

isu rpation. 
902 But there is another reason why the law in question does 

not embrace or in any manner apply to this case—a reason 
which, though not so teclnieal and not so grave and dignified, in a 
he one just presented, is, nevertheless, equally 
cogent and imperative in its legal effect in forbidding the exercise 
of the propose “l appe Hate . jurisdiction. It is that not only the duties 
propose d by the act of 4th July, 1836, to be supervised by the Com- 
missioner of the General Land Office are totally different in their 
nature from those confided to and vested in the register and receiver, 
in their jurisdiction over these derivative claims, but that the sub- 
yecet-matter over which those duties under that law were to be exer- 
cised is totally different from the subject-matter over which the 
jurisdiction in this ease extended. 

The language of that law is: “The pre duties now pre- 
scribed, or which may hereafter be prescribed, by law, appertaining 
to the surveying and sale of the public oe of the United States, 
or in any wise respecting such lands, and also such as relate to pri- 
vate claims of land or the issuing of patents for all grants of lands 
under the authority of the Government of the United States, shall 

be subject te a supervision and control of the Commissioner 
903 of the General Land Office, under the direction of the Presi- 
dent of the United States.’ 

The law refers to the public lands of the United States, and 
where the words “ private claims of land” occur or are used it obvi- 
ously means private claims of land which belonged to the United 

States or to which the Government had some such proprietary rela- 
tion as would make it a party to whatever controversial question 
might be involved in the claim. 

The obvious intention of the law was to give the Commissioner 
of the General Land Office a general supervisory control over the 
acts of his subordinates while performing executive duties relative 
to the public lands of the United States—lands In which the Gov- 
ernment had an interest, and.for the protection and administration 
of which our public land system was instituted. 

But the land to which these derivative claims relate is not, and 
rever was in any sense, public land of the United States. The Gov- 
45—48 
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ownership of an acre of this land; on the 
ontrary, ten years prior to the passage of the act authorizing the 
djudication of these claims the United States disavowed all owner- 
Ip rietary interest in the said land by an act of Con- 
irming the same to Cornelio Vigil and Ceran St. 
Vrain, as granteesthereof from a foreign power, the Republi 


{f Mex 
[t is a well-settled rule of statutory construction that all the words 
| phrases of a law must be read and construed in harmony with 
ntext therefore the words “private claims to land” used 1n 
s act must be held to mean private claims to land belonging to 
Trnstad Gitat, | »whieh the Government had at least some 
Pproprielvary right. The words eannot be taken out of the 
the act and construed separately from and iIndepende! thy 
ntendment and meaning of the law, but must be re- 
elr construction by the context and general language 
statute, which, in this case, clearly limits its operation to the 
1| lands of the United States. 
uty of deciding upon these derivative claims was assigned to 
register and receiver, not in their official charechor as subordi- 
; of the General Land Office, but as a special tribunal, and their 
ty al desig rea lk Wa LS d Phi rely as a jest persoita of the 
nan HS | sae 
subject-matter of their jurisdiction was not witbin the scope 
t then proper official duties, but entirely beyond it and for- 
He) ‘ | | 


ign therefrom. It wassuch that neither they nor any other 
liclal of reneral Land Office could have had any Jjuris- 
liction whatever over without special legislation. 
The language of the law in question and its nanifest intendment 
he duties therein contemplated to such as were incumbent 


upon the officials of the General ¥ ind Othee, while acting as execu- 


agents, within their prescribed sphere, as such officials ; and the 
ubject-matter over which the sai id duties were to be pert med was 
uch as might fall within the scope of the authority of that office. 
n other words, the duties contemplated by the act of July 4th, 1856, 
» be subject to the Sagas and control of the Commissioner of 


. 


the General Land Oftice were s ch as properly appertained to the 
officials of that branch of the pu 


u 


lie service, and the subject-matter 
those duties Was to be t aoe pub lic > lands Ol f the | Tnited States. or 


ands to which the Governme mt had some proprietary relation. If 


, it clearly follows that the Commissioner of the General Land 


Office calunot derive from that law any authority to supervise and 


? 


itrol the action of a special tribunal whose duties were not, in any 
sense. duties of — of the General Land Of flice. but duties 


06 ofan independent tribunal, invested by special legislation with 


. 
i 


the authority to investigate and decide upon a class of claims 
ch had no relation whatever tothe public domain, and to which 


the Government of the United States. was not in any legal sense a 


1 


Lam not unaware that the Supreme Court of the United States, 
the ease of Barnard’s heirs v. Ashlev’s heirs e al.. 18 Howard. p. 
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18, stated that the act of 4th July, 1886, so modified the powers of 
the registers and receivers, 1n deciding on pre-emption claiins, as to 
3h the Commissioner of the General Land Office supervision over 
their acts. It will be seen, however, in looking at that case, that the 
Court had already decided the question of the supervisory power of 
the Commissioner on other grounds before it alluded to the law of 
tth July, 1856, and then, in a very loose manner, applied the said 
act. ‘The language used by the Court on that point Is as blows | 
‘Aceordin 1a to the coneeded facts. if 1S Insisted., Ol) the part O 
Ashley and Craig, that the register and receiver sei ote due 
proof and examination, site ted Barnard’s claim to a preference of 
entry of the four quarter sections, he is thereby cone luded from set- 
ting them up in a court of equity, because the register and 
WO7 receiver acted in a judicial capacity, and their judgment be- 
ing subject to no appeal is conclusive of the claim, and the 
cases of Jackson v. Wileox and Lytle v. The State of Nebraska are 
relied on to maintain this position. 

In cases arising under the pre-emption laws of the 29t May, 
18350, and of _ 19th of June, 1854, the — of poets wk and 
deciding on the facts which entitled a party to the right of pre-emp- 
tion was vested in the register and receiver of the land district in 
which the land was situated, from whose decision there was no 
direct appeal to higher authority. But even under these laws the 
proof on which the claim was to rest was to be made “ agreeably tO 
the rules to be prescribed by the Commissioner of the General Land 
Office,’ and if not so made the entry would be suspended, when the 
proceeding was brought before the — by an op posing 
‘aimant. In cases, however, like the one before us, when the entry 
ad been allowed on ex, parte affidavits - ich were Impeached, and 
the land claimed by another founded on an opposing entry, the 
course pursued at the General Land Office was to return the proofs 

and allegations in opposition to the entry to the district office, 

908 — with instructions to call all the parties before the register and 
recelver with a view of instituting an inquiry into the matter 
= allowing each party, on due notice, an opportunity of cross- 
examining the witnesses of the other, each being allowed to intro- 
sane proof, and at the close of the investigation the register and re- 
ceiver were Instructed to =. the proceeding to the General Land 
Ofhce, with their opinion as the effect of the proof and tl 
made by the additional testimony, and on this return the Commis- 
fact, exercise a supery ision over the acts of the regis- 


f 
} 
; 
i 


le Case 


sioner does, 1n 
ter and recelver. This powe lr of rev iSlol 1 18 exerelsed by Virtue ol 
the act of July 4, 1836, § 1, which provides that from and after the 
cy this act the executive duties now prescribe lor which 
may hereatter be prescrl ibed, by law appertaining to the surveying 
and sale of the public lands of the United States, or in any wise re- 


A 


specting such public lands, and also such as relate to private claims 
7. } } . . . f | ' | 

of land and the issuing of patents for all grants of land under th 

authority of the Government ot the | Tnite d states shall be sub 


} 
the supervision and control oft the ( ‘ommiussioner of the G 
Land ()\fhee under the direction of the President of the United 
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states. he necessity ol “tay taaesies and Control! vested Ll) 
‘\ it —_ . . 5: ; er " eu > a . . 
IO the Commissioner, unde the dit eetion of the President. Is LOO 


= : elie aR gD eat 
Manifest to requlr iii ia further than to say that the facts 


found in this reeord show that nothin y is more easily done than ap- 
parently to establish, bv ea part shi taiien cultivation and POsses- 
sion of particular quarter sections of land when the fact is untrue.” 
, i . } 
hus it will be se hat the Court had already, before it alluded 
o the ict of 4th Jt [S36, decided In. favo yt thr sup rvisory 
power of the Commuissio by virtue of the provision of the act of 
29th May, 1830, g ry to that oficer authority to pres tribe rules 
| regulations by v the proof of pre-emption claims should 
be made before the ree and receivers, and that immediately 
uterwards the opinioi the Court, strangely enough, went on to 
state that such powe! revision was exercised by virtue of the ac 
of 4th July, 83k a gvrou i WwW ‘hy IS clearly intenable, unless the 
Court 1ntenae 1d rect! y assert th it the aets of the re evisters and 
CPC S wel under the ialification of the aet of 29th May. | SoU, 
n tl ure of ex ti ind not judicial duties. But the greate 
| Diiit s that tl ede rsa delivering the opinion loosely dropped 
thre expression without having olven to the law of 1856 the 
10 ~~ eareful consider which its languageand its Importance de- 
manded. | e attempted, and, I hop hot without sue- 
Ss » SHO that the law of ith July, | S56. 1 efel hg entirely LO 


. " . . . . 2 . , 
executive duties and not to those of a ‘adicial nature, Gave to the 
oO Paes. a Sain saint S TTI ais 0) 1) 
Commissioner of the General Land Office supers Ision and control 

| If Iiny posi- 


tion is correct, then the Supreme Court made a mistake in saying 
H } i { } eee 1 oyse : a . - ; 2 
that the act of 4th July, 1836, so modified the powers Gt the regis- 


| swanrt, >] rar 
ters and recelvers aS to @lve to that officer Supervisory control ove} 
, 


) T+ 4] eo = eee ar whi n: 
Lhelr acts \\ bh all Gue respect and reverence [oO] that tribunal. | 


maintain, and have no doubt that every er jurist in the land 
would coincide with me in the opinion, that the said act exercises 
no modifying influence whatever over the powers of the registers 
ind receivers. If their powers were modified at all 1t was through 


the provision of the act of May 29th, 1830, whieh Pave to the Com- 
missioner of the General Land Office authority to prescribe rules 
nd regi ulations f for thet i} guidance nN regard to the prool on which 
proanererr: claims were to rest, and that seems to have been the 
: geround, and the only ground argumentatively stated, on which 
the ‘ourt decided the question at issue. 
You are of course bound by the decision of the Court that 
91] the registers and receive rs, while acting on pre-emption 1 claims 
under the acts of 29th « { May, 1S30, and the 19th June, 1884, 
are under your supervision and control, for that is the decision, and, 
| iw; but you are not required to adopt all the reasons 
and assertions that the Court may ng 3 as the medium through 
) | ch their conclusions. the decision we you are 
to respect, ais loctrine enunciated, tlie ina recognized, the jud- 
| 


determination, the judgment of the Court on the questions at 
} 


issue that must control your action and be your guide in the exer- 
ise of your official functions. But your judgment is not bound by 


< 


Or 
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every assertion or every argument used by the Court in the process 
of reaching its conclusions, and much less are you bound by such 
influences to surrender your own official and moral responsibility, 
when in so doing you would violate your sense of public duty in re- 
gard to a grave and vital principle lying at the foundation of our 
Government—a principle which aims to preserve a wholesome egui- 
librium between the great co-ordinate powers, the legislative, judi- 
cial, and executive, as ordained and established by the Constitution 
of the United States. 
Although you are in duty bound to recognize the decision 
912 of the Court as giving you supervision and control over the 
acts of the registers and receivers in the investigation of pre- 
emption claims, you are not bound to interpret the law of 4th July, 
1836, as the source of that power merely because the Supreme Couri 
has, without argument or any attempt at argument, so asserted. 

To the contrary, if you are of the opinion that the said act relates 
only to such duties as are executive in their nature, which Is as 
clear as language can make it, then it is, I respectful: 
only your right but your duty to regard that feature of the opinion 
of the Court as mere dogmatical assertion—assertion made without 
reason or argument—and, therefore, not in any true sense an element 
of the decision. 

But, however much and in whatever sense the Supreme Court 
may have applied the act of 4th July, 1856, to the registers and re- 
celvers while acting on pre-emption claims, that law does not operate 
to the effect of giving to the Commissioner of the General Land 
Office supervisory control over the acts of the register and receiver 
in the exercise of their powers under the act of 25th February, 1869, 

nor can it be held so to operate without a grave violation of 
913 principle and a disregard of the well-settled rules of statutory 
construction. By the act clothing them with their powers 
they were constituted a special tribunal to decide upon a class of 
claims of a special nature, and the law investing them with that 


e. 
lv submit. not 


jurisdiction not only failed or omitted to give a right of appeal to 


any other authority, but clearly intended that there should be no 
appeal, and especially that the Commissioner of the General Land 
Office should not exercise appellate jurisdiction over their acts. 
Their functions were judicial. It was their duty to inquire into 
and decide upon every question of law and fact relating to the 
titles of the respective claimants, and their acts were entirely ju- 
dicial in their nature. It is settled by an unbroken current of 
decisions that all such acts are absolute and final, unless an appeal 
has been given by law tosomehigher authority. ‘The only law relied 
upon for that purpose by the appellants is the act of 4th July, 1836; 
but that utterly fails toapply here, because that act gives to the Com- 
missioner of the General Land Office supervision and control only 


over those within his sphere of authority who are engaged in the 
performance of executive duties. It gives him no supervision or 

control over judicial acts. Besides, as hereinbefore fully 
J1l4 — stated, the subject-matter embraced in the said act is of a 


nature entirely different from that over which the register 
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er in this case had jurisdiction, the former relating 
lands of the United States, and the latter to claims upon 
| FVralil in Which the Government never had any pro- 

an vhich claims it could hot 1D any legal sense 


tO 


lation 1n this case was of an extr: aordina iry character and 
uu dent in the legislative history of the country. 


vy rir? Tate { " 1O ors t 1 F | +111 

WW 1O ae 1 | Lb1On OF the forelgen YTalit Ot iahda out 

these Claims arosi Was pending before Congress these 
. , . 4 © * , Ss 

appeared Kea that some provision be made in the 

, . . 1° 

seu tion for the protection ol thei ir claims. Accordingly 

» was made in that act looking to that end: but the 


Salhi 


» De MNaadequate to tilt contemplated purpose, another at- 


mplish the object bv the passage of the act 
lary, 1869, 1n which provision was made for a judicial 
nand determination of the claims in controversy. ‘This 


rposition Congress was not as a matter of legal right, 
| oSe Irom all equitable purpose of protecting those de- 
ve claimants In whatever interest they might Lave in 
nsettle roversial condition of these claims had 
i uuslvy protracted Congress aimed to have 
cated : d the most summary manner con- 
ite and impartial investigation of their merits, 

nd designated the register and receiver of the proper 
a special tribunal for their adjudication, intending, 

: stion, that’ such adjudication should be 

| veneral belief and acceptation amongst 
re that brian ial was that the controversy 

d all parties seemed satisfied with that 

se of litigation. The result left me with several 

cres less than I then sea and still consider my- 
to; yet, for the sake of peace an the close of a protre icted 


willin g to acquiesce in the judg- 


endered in my favo} 

} MM ” | } “ } os . fo , ; 
pe that I have succeeded in showing that, in pursuance of the 
CU try} | 


ic purpose ol Congress to bring these el: 
a¢éterm11 


y these claims to a speedy 
ation, the point has been reached at which it was 
d that controversy over them should end. Should |] 


our coneurrence in the opinion that the decisions as already 
final | would respectfully ask that the order heretofore 
lowing appeals to the Comm’r of the General Land Office be 
l,and that the appeals b eran Sy and that the papers be re- 
s early as may be consistent with your sense of public duty, 
h instruetions as you Lia Ly pleased to give LO the surveyor 
in regard to the issuance of the plats contemplated by law 
le 7) | 


onor to be, sir, very respectfully, your ob’t serv’t, 
WILLIAM CRAIG. 
MITCHELL & INGERSOLL, 


Atiorne) Vy) S Tor C POL. 
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SURWAYOR GENERAL’S OFFICE, 
SANTA Fr, New Mexico, January 12, 1558. 
Sir: In transmitting claims which have been approved for thet 
final confirmation by Congress, it was the intention of this office 
that the Pueblo grants should be numbered from No. f up, 
the citizen-’ private land claims should be numbered as they wer: 
filed in this office and entered on the docket; hence some confusion 
has arisen in the ennumeration of the several claim 
Upon reflection, and after the receipt of your letter of 


} 
+ 

rrVMISMIITTA 

{ til LhLitLLead. 


~ A 4 

- 10 | Lak 
cyt 1&4 4 

Nov. ] :, eFré ; 


[ have thought it advisable to change the system heretofore adopted 
} ’ 5 ] _ ° h) » y el mee ’ 7 itis »?)} =. ry) \ | 1} ‘a3 ) i 
V numbering the approved Clalms Of Citizens from wo. 1 Up, aha 
7 > } : ? * . a, .: 1 1 . . ° . 
Liat the | uebDlO Grants be distinguished i) wee) Lit | SIPS, CO 

° : a. . . s ; . oe re | 7 > . } - 7 
mencing with the letter A. As there are but 21 pueblos i ler 


will be ho danger ofa repetition of 
I herewith enclose a schedule of the Pueblo grants and private 
land claims approved and transmitted, lettered and numbered as 
above stated, with the request that the alteration be made on the 
claims before their final confirmation by ( OHNLTeSS. 
918 Very respec*fully, your ob’t serv’t, 


Thomas A. Hendricks, Esq., ‘ommiussioner of the General Land 
Office, Washington city, D. C. 


Sehedule of Pueblo grants examined and approved bv the sur- 


veyor general of New Mexico and transmitted for the final action of 
Congress in the premises, viz: 
A. Jennez. 
B. Acoma. 
C. San Juan. 
D. Pieuris. 
KE. San Felipe. 
I. Pecos. 
G. Cochiti. 
H. Santo Domingo. 
1. Taos. 
Santa Clara. 
L. Tesuque. 
M. San Ildefonso. 
N. Pojoaque. 
QO. Zila. 
P. Sandia. 
(. Isleta. 
WM. PELHA 


SUP rs fy 


M. 


Surveyor general’s office, Santa Fe, New Mexico, January 12, 1855. 
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MY Schedule of Private Lan l Claims Kramined and Approved by 
the SUPV yor (rene ral of Ne iv Mie x1CO, and Transmitted for the 
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| ;; t/ Action OT { Olde SAS fi feé { 1 'é HteSEéES. 


{ I) ri I> Mw a . ’ AAS : : 
i j reSLOTLI peck. a Se assignee, a Rus sah Mi1gue county. 
=} 4h = . f , . ; y i f~2vey 7 . a 
. 2. ‘Town of Tome, Valencia county. 
. ee ss ) See } es eo 
>. Manuel Martinez. Rio Arriba county. 
rt Charities Beaubie hh. 110s county. 
ry ° gee i, 3 ‘Ee ] / ea : : 
Lown ofr Casa, Colorado, Valencia COUTLLV. 
3 , i+ tn, f ] .> . >> f oe 1) ns \ é 4117 ? 
mush erephensSon el at., OHA Ana COUNTY. 
< i ‘ 
é o #5" } eo | 
POW) OF Le sah WLaTuel COUNLYV. 


oF Donaclano \ seas Ud GO 


' ’ } } 
' i | | 
, JONN Scoily Laos COU! 
‘ ¥ 7 S 
1 () han? } aa ts 
A e} t i i gwANIN cA i «ci A OUTIL 
a 6 eee ‘ . . 
ie own of Chilili, Bernalillo county 
} 4 ie \ ae yas \ | } 
Z Lntonio Sand Vali, San V1 ruei county 
> 2 
' + j ° 
Wii O| ellen \ ie] Lb 4 UuntY 


1A t ~? >. Poam1 rar enali! , 
14. Seratin Ramiuréz. Bernalillo county. 


- ET TR Se 1 Fie 7 Taos ; 
io. Tharies Beaubien, Guadalupe Miranda, aos County. 
‘ a 
vk | ] I ' ; ] , 
ib. Jose Leandro rerea, San Miguel COUNLY. 
wm , ae 
4 } ‘, f \ PT i = >| nt 


WM. PELHAM, 


Surveyor General. 


Survey- gveneral’s office, Santa Fé, New Mexico, January 12, 1858. 
90th 


y 


obth Congress, | aie chia { hep. Com. 
' OENATE, y aQ00 
j { No. 228. 


' ’ rs : ' la 
In the Senate of the United States, May 19, 1860. 


(To accompany bill H. R. 195.) 


The Committee on Private Land Claims, to whom were referred 
House bill No. 195 and various reports of the survevor general of 
the Territory of New Mexico in relation to private land claims in 
uid Territory, have the honer to report— 

‘hat, after the examination of the various claims mentioned 1n 
2 letter of said surveyor general to the Commissioner of the Gen- 
eral Land Office, dated the 12th January, 1858, they concur in the 
recommendation of the said officer that the said claims should be 
firmed, with two exceptions, which they now proceed to. notice. 
The claim of John Scolly andothers, being No.9 on said list, 1s rec- 
ommended by thesurveyor general for confirmation for twenty- 

921‘ fivesquare leagues. A careful examination of thisclaim, the 
evidence given in support of it, and the report of the surveyor 
general have failed to satisfy your committee that said claim is valid 


ae 


COT) 
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for more than five square leagues. The grant was for “cineo leguas 
cuadradas,” which your committee interpret as meaning five square 
leagues, and not five leagues square—that is, of twenty-five square 
leagues—yet this was done by a local magistrate only two years be- 
fore the acquisition of the territory by the U nited States, and does 
not seem even to have been brought to the noti ice of, or to have been 
approved by, the superior authorities. The claim made isunder a 
petition which originally prayed for “ diez “vom cuadradas”—that 
is, for ten square leagues, and, after various proceedings, was restricted, 
according to the language of the petitioners themselves, to ‘“ cinco 
leguas cuadradas.” ‘The two expressions are identical in form, and 
if by “cinco leguas edcaden” twenty-five square leagues were 
meant, then under the original petition the prayer for a grant of 
‘diez leguas cuadradas”’ was a prayer for one hundred square 
leagues. This proposition 1s too extravagant for belief, and your com- 
mittee therefore recommend that the confirmation of the claim of 
Scolly and others be restricted to five square leagues. 
922 The second exception made by your committee is in rela- 
tion to claim No. 17, which the surveyor general recom- 
mends in favor of Cornelio Vigil and Ceran St. Vrain for the full 
ent embraced in a survey annexed to the papers. The quantity 
of land embraced in this survey does not appear, but by a close 
examination of § some of the distances shown and a rough calcula 
tion of the others, there cannot well be less than one hun dred square 
leagues, and possibly much more. Now, a reference to the — 
and grant shows that the claimants on the 8th Dece incr , 1845, pe 
titioned Governo ro uijo, stating that they had “ examined the land 
embraced w ‘thin t - Huerfano, Pisipa, and Cucharas rivers to their 
junction with the cael and Animas rivers, and finding suffi- 
cient fertile land for cultivation,an abundance of pasture and water, 
We., they pr: iy vou to grant to each one of us a tract of land in the 
above-me ntioned locality, protesting th at, in the coming spring, we 
will commence operations which will be continued until the colony 
shall be established and settled,” &e. 
On the 9th December, 1848, the governor referred this petition 
‘tothe justice of the peace of the proper jurisdiction, who will 
925 vive the possession referred to by pe pavapsiesor's as this Gov- 
ernment desires to encourage agric ulture and the arts.” 

On the 25th December, 1545, the two c¢ 1 aimants presented a peti- 
tion to the pice of the peace, setting forth that the governor had 
granted then “the public land contained in the accompanying 
petition,’ and asking the execution of f his order. 

Unde T these petitions and orders the two claimants were placed, 
by the justice of the peace, on the 2nd January, 1844, in possession, 

not ‘ pees of a traet of land-in the above-mentioned locality,” but 
ona eet put in possession of the whole district of country, in- 
cluding the lands on both banks of three tributaries of the Napeste 

Arkansas river, from their mouths nearly to their sources, and 
without the slightest apparent warrant in the governor’s order for 
so exorbitant a grant. | | 

If this demarkation of boundaries by the justice of the peace had 

46—48 
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hn atterwaradas brought LO the notice of the FOVerNnor, and approved 

! orave question would still remain as to his power to con- 

tire districts of country without the authorization of the pro- 
assembly or the Mexican congress. but your com- 

124 ttee find no proof in the paper of approval of this action 


by anv officer superior to the justice of the peace, and as his 


r clearly could not OO eee the execution of the governor's 

your committee cannot coneur In the recommendation of the 

r general that this grant. be confirmed for the full extent 

red [t is, however, plain that these parties are entitled to have 

their title confirmed to some extent, and this 1n volves the Inquiry 

s to the true meaning of the words “a traet of land claimed in the 
riginal petition.’ 

Under the Mexican colonization law of 1824 and the regulations 


idzo the extreme quantity aliowed to ve Pralnl ted DY the LOVE I'l 


} ” } 
Ol1OnISt Was eleveh square leagues 
¢ | ] >> ‘ a a | a . — ry . (> . . ’ + . ‘ 
Lhe absence of any other guide, your committee suggest that a 
j ees w SR 5 eee : re ; ; 
es an I the connrmation to an extent of eleven square leag@ues 


} 
ud be the utmos 


t they could fairly expect, and 
uld be not only a fair, but a lberal co. nphance with the obliga 


c fe | wt aa ; 
1 Imposed on the wood talith of the United States under the terms 
4 
Lice a = oe ; 
the treaty of Guadaiupt Hidalo 
i } 5 7 


in relation to the proper location of these tracts, a difheulty would 
arise, resulting from the fact, ascertained by gp 


-) ; 4 : fe é ’ > o . {° 44] CY ’ : “fy s " 
Zo Lobat a certaln numoer ot settiers. represented LO be } O}] 
f) 4 } t ; oe 


LILY, have settied on tracts ol] land eoneeded LO th ely +o the 
above-mentioned yrrTantees 1D different } parts ol the tract se bapa irt i for 
t| y the justice of the peace, so that | if the two tracts of 
were located in any part of the district of cor 


leven 


c 
ntl +. TO 


the location would necessarily « XC ude = of these set- 
le who have Fone ONO the land in food | faith and ot ught not to be 
listurbed [his difficulty Can only be avoided by surveying the 
s of these actual settters wherever found within the district. 
| deducting their area from the area of the two eleven-league 
tracts, leaving the remainder only of these two tracts to be located 
n one body. ‘To this mode of location the claimants, who were rep- 
resented before your committee by Judge Watts as their counsel, and 
one of whom, Ceran St. Vrain, was present in person, have given 
their consent, and the committe has made, therefore, proper provi- 
310 n the bill 


(he second report of the surveyor general of said Territory was 
communicated to the Senate by the Secretary of the Interior by letter 
addressed to the Vice-President, under date of 3d February, 
t consists of an abstrae t marked Exhibit A. compre- 
hending nineteen claims, numbered from twenty to thirty- 
elght, both inelusive. . A 
The bundles of papers containing the copies of the titles, the evi- 
dence, and the report of the surveyor general on each claim sepa- 
rately have been examined by the commi ttee, and they concur fully 
In the reports of that officer, recommending the confirmation of all 
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said claims except that which is numbered twenty-six in the name 
of Juan B. Vigil. 

The surveyor general recommends the rejection of this last-men- 
tioned claim, and your ara A mn les a ao In the opinion 
that it ought not to be confirmed ; but the claimants appeal to C 
gress, which ought not in the judgment of the committee to take t 
decision of the matter into its own hands, and refuse the claimants 
an opportunity of establishing their rights in a court of justice, if 
they Cal. 

Amongst the claims embraced, however, in this second report, and 
recommended for las are two which cover the same tract 
of land, and one embraced in one number, to wit, No. 

To t eterna two eis aie gi, , the heirs of Luis Maris 
Baca claim under a grant made by the provincial deputation of Du- 

sans to said Baea and his seventeen sons on the 29th May, 
927 1821, which grant was ratified and confirmed on the — Feb- 

‘uary, 1825, by the departmental assembly of New Mexico. 
This grant was in fee, and is a genuine and valid title; second, the 
town of Las Be oas or Las Vegas. This town claims under a grant 
made on the : 25th March, 1835, to Juan de Dios Mas see sigan 
seven others by the territorial deputation on a petition, which repre- 
sented the land to be pubhe land, and the petitioners were put in 
possession. The land has been divided out and several hundred 
families are located on it. 


The surveyor general, having none but ministerial duties to per- 
f° ~ : » } C4] ° } 
fOr), has recommended the confirmation of both of thes titres, Ca\ 
: : ; Lat se 
lng to the respective claimants the right of adjusting their connicting 


claims in the courts; but Congress has other duties imposed on it, 
and is bound to legislate in such manner as to prevent, if possible, 
so disastrous a result as the plunging of an entire settlement of 
families into litigation at saa — hazard of being turned out 
of their homes, or made to purchase a secon: | 
owner lands for which they aaa their Government a full equivalent 
in the labor, risk, and eX posure by which they have converted a 


4 

i 

‘ 

] 4 —_m tn . : aa awe — 

i time trom a private 
; 


wilderness surrounded by hostile savages into a civilized and 
928 thriving settlement, and this can be done with little loss on 
cost to the Government. 

The claimants under the title to Baea, also re 
Watts as their counsel, have ex pressed Q willingness to waive their 
older title in favor of the settlers if allowed to enter an equivalent 
uantity ¢ if land elsewhere wit han the Territory: and your committee 
the proposal, which, 
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cannot doubt that Congress will cheerfully accept | 
indeed, would undoubtedly have been acceded to by Mexico if the 
Serenory had remained hers, and to whose rights and dut! h 
L"nited States have succeeded. 

The cohaninens have, therefore, prepared an amendment to 
House bill by way of substitute embracing the several provisions 


apove referred LO. 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. OOD 


a Spanish grant the title to a large tract of land in the southern 
portion of Colorado. 

931] The tract claimed embraces two entire counties and por- 
tions of two other counties, there being now. residing on the 

“wei included in the claim of said parties over 1,000 voters of the 

Ter tory of Colorado, who are settlers Upon said lands, and many 

of hom have made valuable Improvements upon sald | an ds, Al 1 

claim them under the homestead and pre-emp 

United States; that eases of tigation have ensued, and acts of per- 

sonal conflict, by reason of the conflict of claims upon said lands. 


tion laws oft the 
|. 


By act of Congress of June 21, 1860, the claims of said Ceran St. 
eure and the heirs of Cornelius Vigil were confirmed to the extent 

fj] square le agues each, ¢ oneress re fusing to confirm them to any 
pate Yr extel “4 the amount of such confirmation being but a small 
proportion ol the entire land claimed. B ut the claims so confirmed 
have never yet been located Or surveyets l, and tnelr location is vet 
uncertain, and the parties have the right to locate them any place 
within the limits of their entireclaim. By the terms of that act pro- 
vision was not made to compel a location of said claims. 


The settlers upon said lands demand that the claimants should 
loc ‘ate their claims, and this demand on the part of the settlers 

932 is, the opinion of vour committee, Just, and its justice has 
coos urged upon our attention by the de legate from Colo- 


rado, and we fully agree with him that the interests of his constitu- 
ents who have settled upon SAL ls and the interests ot the Ter- 
ritory require that the imits and boundaries of said claims should 
be settled. / 

The object and Purpose of this bil 
diate survey of the said claims an | their location, and to quiet the 
title to the lands within the limits of the same. 

Your committee therefore reeommend 


od 

ed 

ae 

mense! 

ben 

een 
jf 


O83 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, March 27th. 18738 
W. H. Lessig, lusq., surveyor 
SIR: | enclose herewith for your information ra COpy of ‘An act 
to amend an act to contirm certain private land elaims in the Ter- 


ritory of New Mexico,” approved February 25th, 1869. 


m™ 7 } 
‘oneral. Denver. Colorado. 


(} 
> 


You will immediately call upon the original claimants to furnish 
you with plats of actual survey made for the grantees, showing the 
locality and limits of the grant and of derivative tracts within the 

same, copy of which you will transmit to this office as pre- 
933 liminary to ordering the extension of the pul 
the grant, under such instructions as will be given to the 
Surveyor general by this office, the cost of survey to be paid out of 


special appropriation made by Congress for the purpose. 


Penne a A RE te I 


YOO WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 


| co ‘ledge the receipt of these instructions. 
am, sir, very respect fully, your ob’t servant, 
JOS. 8S. WILSON, 


( ONNMLESSLONET. 


DEPARTMENT OF THE INTERIOR, 
ENERAL LAND OFFICE, January 14, 1870. 
(1. Lessig, Esq., surveyor general, Denver, Colorado. 


{ rrine the surveying contract ot Redwood Fisher, re- 


om im a LCIiC I . ‘ 
1 with vour letter of the 30th ultimo, involving a hability of 
$65.000 for subdivisions within the limits of the Vigil and St. Vrain 
rant, I have to call your attention to the following passage in our 
) ons of April 20, 1869, viz: “ The subdivisional surveys will 
e carried to greater extent than the actual necessity conse- 
lent upon information furnished by the claimants will re- 
uire to embrace the confirmed claims of 22 square leagues.” 
i ount of liabilities already created for surveys under 
5, 1869. being considerably in advance ot the 
ac othes have to request that you will 
iS WItLn e\ idence of the necessity for SO large 


il surveys as have been contracted for, and 
hat you wv enter into-no further contracts under the said act of 
Keb. 25, 1869, unless it shall appear that the same are absolutely 
the requirements of the law, evi- 
itted to this office when the contract 


lly, your ob’t servant, 
7 JOS. S. WILSON, 
( OMMISSiONE 3 
95th 
SURVEYOR GENERAL'S OFFICE, 
DENVER, C. T., April 13th, 1870. 
Hon. Jos. S. Wilson, Com’r Gen’! Land Offfee, Washington, D.C 


a ; i | ] : 4 - ca Dia : . a F ’ : 
SiR: t have the honor to acknowledge the receipt of youl 
} 


l4th of January last (ree’d during my absance east): also 
the 6th inst., ree’d this day, 1n regard to surveys on the Vigil 


VOUTS O} { 1} rr 
ve St. Vrain grant. In reply I have to say that neither St. Vrain -or 
his heirs have filed any claim 1n this ofhee. The heirs of Vigil have 
filed several claims. I will cause a transcript of the filings by deriv- 
ative claimants to be prepared, and will forward it in a few days; 
[| will also prepare an abstract of all the filings by actual settlers, 
ind forward for your Informatio} 

As | compute it, the area of the 22 square leagues will approx!- 
mate JO,VUU acres. have re eelved 1n) answer to my eircular of May 
ord. LSOY (issued Wn accordance with instructions contained in your 
letter of April 20th, 1869), from derivative claimants claims cover- 


. 6a... \ . 5 i ieee " . ] . 8 —_ 
Ing more than 2oO OOO aer s—nhearty three times the area confirmed 
ro sald Viol WV st VY) iin 


WILLIAM CRAIG VS. THOMAS LEILTENSDORFE! 
9356 You are doubtless aware that the original claimed 


Winall Craimead grant 
covered ali extent of eighty mules square 


“ ) . and contained. ve 

e to a survey of the boundary lines & map made by th 
crantees, an area of 4,096,545 acres. Pika tke tho @hdin-aelo 
be confirmed to them, tnev have sold land on different portions on 
nearly all the streams & all over the ciaimed erant. Fe OES 
surveyed the valleys of the streams into what they termed “sections, 
running their lines across thre streams end bottoms cies blaf 3 
bluff, without regard to the meridian. A great man rei 
tions” have been 


soli sie & there.in different part f+), 


ferent parts of the claimed 
orant, as you will see by the abstract which I will forward 


As | have understood the Ist sec. of the amendatory acl of 2 
25th, nie apd your instructions, the actual sett 


i — 17 
i SELLIC’TS WHO Seth! 


conducted the survevs at 
nee [ * ave carefully avoided subdividing t’p’s containing no 
settlers, and in) Cases whe ‘re contracts were let and I was uncertain 
on this point, I have instructed the deputies not to subdivide such 
t’p’s. (See my letter of June Ist, 1569.) 
[t will be necessary to subdivide seven or eight t’p’s, which are not 
yet under contract, to cover the derivative claims filed in this 
957 office. and to eover the claims of actual settlers who settled 
prior LO the passage of the 1] 


: } s ea 
ie act named it will b 


townships. 
Very respectiully, your ob’t serv’ 


subdivide about twenty 


LPVEUOT (7 hie ral f (ni 
96th 
SURVEYOR GENERAL'S 


DENVER, C. {2 April DOF. IS7. 
Hon. Jos. 8. Wilson, Com’r Gen’l Land Ofh Tash] , 


| Office, Washineton, D. | 
we! f° ae Referring tO your letter “EK” of the 6th inst. & my lette) 
reply of the 13th inst., I have the | 


ot honor herewitl »y transmit an ab- 
stract of the filings of f derivative claimant 1 the Vigoil & St. Vrain 
grant. Asmycircular of May ord, 1869, required the el 
the-re claims within three months from th the notice, nearly 
all elaim notices were filed in this office before the surveys re | 
them; therefore they are not described by | 


Very respectfully, your ob’t serv’t, 


W. H. LESSIG, 


;, ; } - fy.) 
VvEeuo) (+e nerat of Cole 


SU) OTAaAO. 
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enty-six and ninety-two one-hundredths 
76.92) chains in length of the valley of 


yr, . ,ye « " ? . en! 
mic TIVer + CSL. BGR ... «as. 


‘wo and one-half miles in a westerly di- 


, a rr ° } 

rection from Trinidad, bounded on the 
north by the fvot hills on the on the 
nerth side of Purgatoire river, on the 


enst bv the lands of Maria D. Salizar, on 


uth by the base of the foot hills on the 
south side of the said river, and on the 


, 


, 7 , » J + 
west Dv the lands of Jose Pabolo GOonZi- 
lez. and contains about .____... —-- 
By deed from Ceran St. Vrain: 
at the confluence of the Huer- 
. . 1th + pel, . ——— . . 
ano river with the Arkansas river on 


. } . } 
the east bank of the lormer: thence one 


mile east or down the Arkansas river to 
} , ‘ 
l point On tne south bank Ol the Same ; 
nen two miles southerly .or in the 
} - > P } . wy : } 
ral direction of the Huertfano valley, 


1 point where the connection of the 
f undary of the 
military reservation of Ft. Revnolds run- 


ning’ east intersects the same: thence 
west to the Huerfano river: thence down 
ne ast bank of the same to point of be- 

ning; also another tract beginning 


at the uthwest corner of the military 


reservation of Fort Reynolds; thence 
rit mile on the west boundary ot the 
Las Animas grant: thence ina line par- 
lle] he north line of the aforesaid 
ition to the west line of the lands 
whned by Charles Autubees: thence 
est o the southeast cor- 
er of the aforesaid reservation; thence 
nh the south boundary of the same to 


the point of beginning; est. area 
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Felipe Mes S. BE. 3 N. EK N S. HK. j, and 8S. W 
S. E. | see. 13 25., KR. 68 W 

R. W. Tarb __... On Pureatoi r, 8 miles fi : 160 
Wm. BK. Cu On }} 160 
Rob’t Lambert fini ‘ 160 
Frank Smith Tat 160 
John Ci r\ at mout Be neo! [HU 
Erastus J. Wileox Son N. E f Red 160 


) 
Rocks 
[> i 
micardo Castiil ‘ On Arkansas Ui H I 160 
7e0 ‘eo, S rips qT) probate (1 Pure tL) es 
} 
itatit 


Areus Ham UE gic cic + On Apache ereek at erossing of the Den- iH 
ver & Santa Fe road 

Jose H. Madril_. -___- - On Las Animas river, 9 miles west fron LH0 
Vrinidad. 

Carp) ) Kreques On Las Animas r] 4 mit. above Prinid: a iH) 


Ph C. Santiago 5 El Rito del Gray, 4 160 
Juan P. Mestas ia L60 
Pose ci Carne { rdova OU 


Domingo Archuleta__.--.. In Valle de San Juan, on Pureatoire rin L60 
Hiram Church ~~. ~~~. 3On a branch of Red Rock cation 
Benancio Cruz..__.-. --~- ‘“ Apishapa river. ...... 
W. M. Suire & Co.__- ._- On Huertano river w ne ; 160 
Thomas Lopez___--.-----. On Cucharas river 
Luis Baldonado _ At Rito de Trijoles, 8 m. S. E. of Trinidad L60 
Maximo Gerule__.__. aicat, Lone’s creek. eae an OAR . . 
Francisco Gonzales_ — On Lone’s creek, 12 miles S.W_ of Trinidad- 160 
Agapto Medina .._-_- _.. On Las Animas river, 20 m. above Trinidad 


ryg%y q oe a , _ 
Phomas Gerule_ __. _--. On Long's creek, 10 miles 


Juan A. Gerule____.. ... On Lone’s creek, 12 miles above Trinidad LOU 
Manuel! Barela eee gee a (on Drv creek ls In). from Francisco ( reek 160 
A. Ea. Tay EERE Re Te: Apishapa creek. 

Cassimera Barrella___- | On Riodel Ovadero, 10 m. S. E. of Trinidad 160 
Jno. M. Taylor _..---.--| On Apishapa creek iil oe ae 160 
Geo. W. Thompson - __--..| On Purgatoire, 4 m. above Trinidad ____- 160 
Jose Manuel Baea ___. .__- ce a 20 ws se ouncitsioniel leg 
Juan B. Vigil ..... .... .-..| On Cucharas river PE Lee. ee LHO 
Cruz Vigil__.. Ate: ke + Sa ae Na ae 
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Names ot elaimants ey scription of ( laims 


I ink so th = iV 
J } ? > 1) \ SS o i 1} ] ; | Bi r Y) ') 
Erastus J. Wilcox - ,- ee HE Red 60 


Geo. ®. SIM pson probate Qn Pureate 
judg : 
Argus Hamilton ...... ... On Apache creek at crossing of the Den- L fi 


ver & Santa Ker ad. 
y. ” H Si ect Be On Las Animas river. {j miles wef from 160) 
Trinidad. 


Carpio KF reques On Las Animas rr .4mi above Trinidad 160 


e Lat ™ — 
f . 1. > vec 
Philipe C. Santiago El Rito del Gray, 4 160 
' tai :. Moestas = — << = LOU 
ei ()S (] (ara ‘e 4 rdova Baie 


Domingo Archuleta_____.. In Vallede San Juan, on Pureatoire riv L60 
Hiram Church. ~~. ~~~. )06OOn a branch of Red woek Canon en eraee 160 

gt) or ee bas Apishapa river... —_ LOO 
W. M. Suire & Co _.--. On Huertano river. Pete 1HU 
Thomas Le 
Luis Baldonado ee eee ee At Rito de Trijoles, Sm.S. E. of Trinidad 


ypez__- pees ares ()} Cucharas river 
i 

Maximo Gerule__.....---.. On Long's creek... - -. é 160 
, Se . 
I 


Francisco Gonzales... ~~~. On Lor s creek, 12 miles S.W f Trinidad. 60 
Agupto Medina .--_-- -. On Las Animas river, 20 m. above Trinidad 160 
Thomas Grerule_.. __.. On Lone’s creek, 10 miles - ed 160 
Juan A. Gerule ce i andy On Lo yrs creel i2 n es abi I ! if HU 
Manuel Barela _...-------) On Drv creek, 13 m. from Francisco creek 160 
A. H. Tavlor Pen Apishapa er kK 


Cassimera Barrella__- __| On Rio del Owadero, f rin | 
Jno. M. Taylor. a oo ee Apishapa creek So! 2 ee 160 
Geo. W. Thompson_._---.| On Purgatoire, 4m. above Trinidad ._- 160 
Jose Manuel Baca ._-.----| * i 20 T 7 sas re 
Juan B. Vigil... .-.. ---.| On Cucharas river. a ae es ; 160 
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Cruz Vigil Pe alos: aoe os = een “ - Tae 


weet ee - mete ine nee = te «ee ae a eR mae i ne 
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i , ee ae eo 
’ oO} 3 : } : 
; P Qn Apache creek, 54 miles above mouth 160 
rr, 7 . 1 : . Doa: 
i). Pattersol On Huerfuno, 8 miles east of Badito_ -___-- L60 


\\ My On Huerfano, 74 miles east of Bardito ; R() 
A no ¢ ra On (1 , a 

Monte, a Cas er en” i 160 

Montoyon _.|:On Williams’ creek -....-. -—-...- (air 160 

ef Dm. ii Anaya os On Huerfano river. ..c....- —..... callinassaiie 

Martins anu | uc WU aaa a 7 160 


ichuaras river _ ... -- mae . 160 


>¥ pos i Tafolla Qn Las Animus. 5m. below Trinidad. 
Sam’l Patterso1 oe On Apache creek, 4 m. above mouth L160 


ME asi Prigillo Pe In Rito del Grav. 4 m. below Trinidad 160 
\ r SIsisn ’ | ae a Rn 160 
Pat “vaS ae fee Se) LT eee, ene sah es a 160 


' } ’ } 1) ? ' : la 
Vi;kwuel Gurul ; ‘* valley de San Juan 160 


t + i” 1) isOl = m i in 9-mile bott th) 160 
NI yu N.. fork 160 
: y b <A i ) Y ite i] Ve! 12 miles N I oO} 160 


D> Pand , : On Purgatoire river... .. ..-- 160 
{s L. V. Pando POLE eee : 160 
John Jackson .. 2 -. ee - = in 9-mile bottom. ____-. 160 

R. M. Moore, ag’t for heirs | On Arkansas river, 4 mile below mouth of 

Wm. W. Be de- Purg 
Daniel Keesee ._ __... On Lower Las Animas, 9 m. from mouth L6HO 
B J Qn Arkansas river beh 1) 
? 
f A. Galligh Qn Las Animas river, 5 miles from mouth 160 
ph Blansoi aa On Huerfano a 4 4s $4 160 
\. Allen Puce At junction of Chicosa creeks, 12 miles N. 160 
W of Trinidad. 

Cas S. E. 4 sec. 35, t’p 31S., R. 64 W. 160 
Loving and Good-night On Apishupa creek at head of cation -..-- -. 160 
Ggec. Benson .__. ----_. eda near Santa Fe crossing L160 
Jas. A. Foste i. ‘ ut : “s .s 160 
Z Rovert \ ance : (On Green Horn cre k i ie 8 L650 


+ — — 2 
? iro A Suas eye eae )} Lis Animas. e) miles above Trinidad ___. 16H0 


i Ambrosia Gallagos ‘ i Un (3% >. Lone’s ereek ed = 160 
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66 Domingo Leyva ..._- On J. 3S. Gray's creek 


9 Geo. Calabi , On \} snHuapao} f Ss 1 f 
Crossing 
70 ar L. Saves (On A pishapa river at Suaso crossings Lid) 
} ; 


Oe S Buen ; meet ie n Qn Lone s CTe¢ K. t) mile - \W | iv nidnd 160 


to 
~— — 


Pk oe 
7*37 
4 i} 
Liat} 
~ ¢ 


iZ Jo re TN i oe sai In Rito del Gray, } ; below Ad) 
vi Jost Rafuel see sale ek aie l4 miles north of Trimidad Bib 160 
i ose i Li isneroz Qn Las Animas rad 
75 Filipe N fe meat omega ae ee oa “i 
76 | Noverto Armijo ...-.. .._.| On ages PN we 160 
Vi Antonio Jose kL l7 m. N. aren dad, in canon del Aqua 160 
Wie i de la C. Lovato _.__.: 10 ** W. § ‘ on Animas Rio LEQ 
79 ose Antonio Alarie ci. On hgiehiiniin Sis at Suuso crossing __-_ len 


2.° 


380 enan N. Gritexvez, adm’r On Pureatoire river. ____ __- . 1G 
* Paplo Montoyadee. 
38] Sina Genie ie _ On ss ‘“ 383m. west of Trinidad 
Pablo Gurule .-. ‘ _ On Long’s creek _ 
Tels) Ramon Sanches ._~___- —_. On Las Animas river - | 
Felipe Ribal clara tn canon de Kily, 9 m. from Trinidad 160 
l 


4 vital 9 cik tanta - - 
ORs) Jesus M. Chaves ‘ ~ zi i Ey ip, aitonSca ances HU) 
086 anvine ye DOD oo hes Stein ds a se , ge ‘ 160 
3887 3 «Ju: A: (re oe ve 160 
£3 Se be sSalbador Olgin Fag! eh eee eee In canon de Rily, 9 m. from Trinidad 16 
} 


Stab) sO ) a CEO ee eee eae _ ws = si Pere ae AY as ae oe a 160) 


J 
390 oe A. Arcuello oF Sey 2. o $ v4 es . 160 
‘ iil | 7 rT rT 6 m. fr inidad | 


39] ° 1] oF oak - . {) Nn ty ym T) ‘ 160 
IZ Min uria G Oicina one Ht) 
93 | Noberta de Errera __- 6U 


$94 | Silas G. Wright -.-~~-. . On Las Animas river, 5 m. from mouth 160 
395 | Jos. W. Simpson.........| On Las Animas river, 5m. from mouth 160 
596 | Riley V. Dunton RRR AEE Ee Se 4. ss ssanenial a ica la Caceiiestaaeee ical 

97 Gregoria Apadaca LP Ra a s stiniliogiibsabis dak comtadaicgia Melee 


400 Juan de Dios Saliz z a a a eae 
40] DS RRO ie, Semen ree Mee Ee Dn) De ARE Segre gp ee ey bigest Sables 
102 | Wm. Hoelm _-_-~-- EIR TONe Pati) Sage ase det on i itis Geslee can «eae cant es ALE 
103 Joaquin Romero ana > (on Purgatoire river Pen te a ae ne H40 
others. 
ADDS | Jore V EE a Pee 
106 | John Gruber_.._. .. .-...-| “ sin PRR Se Rn ae 
407 | Franeiseo A. Tores ee - 22s diouts: ihe ‘edule 
108 | Teofola Duran Lee oe eS AOE Rot a A Ce ER aE ee 
409 | Romaldo Gallegos .-...--.,; On Purgatoire river sli i sda da Spiele 160 
| Piet CPhI i einiiaass et ne ' sii, neni <iccha sbi ae ihe a 
| Jose Lino Sales ____-- +4 aod Lee rer P gee Sie 
| Jose Pablo Trijillo__. OP | eee eee oe i 
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WILLIAM 


Names of 


I} ‘anC eo Gonzales 
y icente RR 


OMmMero _. 
Salvador Cordova 


ew 
a 
~ 
< 
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, Ribali 
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VEYOR GENERAL’S OFFICE. 
DENVER, C. T., Ap’l 27th, 1870. 


certify that the foregoing is a true and correct abstract 


s made in this office by actual settlers on the Vigil 
vrant, under act of Feb’y 25th, 1869. | 
W. H. LESSIG, 
Gene ral of Colorado. 


j 


NU rvEuUOT 
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SURVEYOR GENERAL'S OFFICE. 
DENVER, C. T., April 28th, 187 
Hon. Jos. 8S. Wilson, Com’r General Land Office, Washington, D. ( 


} 
+ 


, ' a3 Oe aa SS 
SIR: Referring th inst. | have the honor here- 


tO my letter of the 15 
with to transmita transeript of the filmes made by actual settlers o1 
the Vigil and St. Vrain grant, in this Territory. 

Very respectfully, your ob’t serv'’t, 


, ¥ ) j , 
SUPVEVO?) (zeneral {ji . veay, 


QQg LOOth. 


SURVEYOR GENERALS OFFICE, COLORADO, 
DENVER, Sept 15th, 18 
Hon. Willis Drummond, Comm’r Gen’l Land Office, Washington 

D. ©. 

Sir: I have the honor herewith to transmit letter of John M. 
Reed, together with enclosures, which explain themselves. These 
parties desire the t’ps named, surveyed under the act Feb’y 25th, 
1869 (and amendatory resolution), for the survey of the Vigi 
St. Vrain grant. I have no doubt that the facts stated by M 
in regard to tlie im7norance of these claimants are true, and I belie 
surveyed. If approved by you I will cause said t’ps to be surveyed 

Very respectfully, your ob’t serv't, 
W. H. LESSIG, 


WorrrnpiaAYy t+ sy] - LWNanlar j 
Srwrvevor Crenera OT OLOTACAO. 


LOOO 101st. 


SURVEYOR GENERALS OFFICE. COLORADO. 
DeSver, Feb’y 24th, 1872. 


Hon. Willis Drummond, Comm’r Gen’l Land Office, Washington, 

D. C. 

Sir: Referring to your letters marked “KE,” dated April 20th, 1869, 
and January 9th & 10th, 1871, I have the honor to inform you 
that the survey of the Vigil and St. Vrain grant, authorized by th 
act of Feb’y 25th, 1869, and amendatory act of April 28th, 1870, has 
been completed and the last plats approved this day, and, as re- 
quested by said letter, I herewith transmit copy of notice to claim- 
alts. 

Very respectfully, your ob’t serv't., 
W. H. LESSIG, 


Y 535 >7 . ’ + . st } . } 
SUP VE WO? General Of Colorado 


RAIG V5. 


THOMAS LEITENSDORFER. 


LO2nd. 


Copy Notice. 
é a/ 


SuRVEYOR GENERAL'S OFFICE, COLORADO, 
DENVER, Feb’y 24th, 1872. 


rigvinal C l: alu: Sand their accents and ali derivative clalm- 


j y ] vy y : —_ ” beam . a Bin i~ 
the View aS St. Vrain crant are hereby notified jorge 


ae 


s authorized by the act of Congress entitled “An act to amend 
in act entitled an act to confirm certain private land elaims In ~ 
lexi ipproved Feb’y 25th, 1869, and the amendatory act of April 
Sth LS/Q, have been inade aha af proved, and Vou ATC required by 


aid acts of Congress to select and locate your elait by legal sub- 
.* ‘ 

ivisions Within one vear from this date, ciivinas 4 pen: alty of for- 

rights and equities In the event of your non-coMm- 


oned ) W. H. LESSIG, 


PY, rve ver (re hié ral of ( vlorado. 


ele 103d. 
WasHIneton, D. C., August 21st, 1874 
Hon. S. S. Burdett, Commissioner of the General Land Office, Wash- 


LTnder an aet of ¢ ongress appl roved on the 25th Keb.. LS69. 
horit, le register — recelver of the General Land 
(thee of the proper district to examine and decide Upon the validity 


certain claims to land within the Las Animas grant of actual 


settiers holding possession under titles or promise s to settle from the 
original grantees, Cornelio Vigil and Ceran St. Vrain, a number of 


cases were presented and passed upon, and — them 


was a 
a Lf as - pt f 
ciaim or mine. Che register and recelve r, arter 


. careful and labo- 
Je prsgioeniclig css adjudged me to be entitled to 73,201 


io, Oo acres. 
\ithough the award or allowance made to me was some thousands 


of acres less tee claimed and considered myself entitled to under 
he law, I declined to appeal, through a desire to terminate a pro- 
‘acted, vexatious, and expensive controversy, and the understand- 
neg that the finding or decision of the register & receiver on the 
respective claims would be regarded and accepted. as final. 
1003 ‘The opinion and belief that such decision would be a finality 
ha re source not alone in my own view of the nature and 
DO of the authority to which the law referred the cases, but also 
the argument of the counsel for all other claimants who main- 
as wl] | appear of record, that the decisions of the register W 
¥ ie be final. 
Other claimants, however, have appeaied, and I stand before vou 
the at-itude of ali appei lee. As such, ask the earliest possible 
action on your part that may be consistant with your other public 
luties, and this I ask most earnestly, as a matter of siinple justice. 
| am not here of my own accord, but am brought here 
pall les In acourt of law, | 


by other 
velieve that the plaintiff is held ready to 


‘v4 am 
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proceed in his action, and that motions for continuance or delay 
on his behalf are not looked upon with favor. 

With especial force would such an equitable rule apply in this 
case, where the defendant or appellee is brought two thousand miles 
from his home, to the neglect of his business, and at extraordinary 
expenses, in order to defend and maintain his rights, which have 
already been sanctioned by the authority constituted by law to in- 
vestigate and determine the validity of these claims. } 

| more freely and confidently ask for immediate action in 

1004 this case because there can be no reasonable demand what- 

ever for delay in behalf of the appellants, as the testimony is 

all of record and on file in vour office, and the counsel here are the 

same that prepared, presented, and argued the cases for the appel- 

lants in the court below. There cannot therefore be any just ground 
on which the parties to the appeal can ask continuance or delay. 

[ have been in this city four months awaiting, with seeming 
patience, the pleasure of the appellants to proceed with their ap- 
peals. During all that time your office will bear me witness that 
[ have not been importunate nor shown any signs of impatience. | 
_am now driven by asense of justice to myself and a sense of the in- 
justice of the appellants, in the tardiness and oppressive sloth of their 
course, to ask that you will, in the interest of law and justice, come 
to my relief by an immediate consideration of the appeals. 

I have the honor to be, sir, very respectfully, your ob’t serv’t, 

W. CRAIG. 


(Endorsed :) L. 16187. W. Craig, Washington, D. C., Aug. 21, 
1874. In reference to the Las Animas grant. 


1005 104th. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIE, 
W ASHINGTON, D. C., Oct. 14, 1874. 
William Craig, Esq., Washington, D. C. 

Str: Your letter of the Ist instant, addressed to.the Commissioner 
of the General Land Office, calling in question his right to entertain 
jurisdiction of the certain matters growing out of proceedings under 
the act approved 25th February, 1869, entitled “An act to amend an aet 
entitled ‘An act to confirm certain private land claims in the Territory 
of New Mexico,” has been received and duly considered. It appears 
that by the act aforesaid the rights. of derivative claimants under 
Vigil and St. Vrain were to be established “to the satisfaction of the 
register and receiver of the proper land district.” (15 Stats., p. 440.) 
The duties prescribed by the act were by the proper register and re- 
ceiver performed within the time allowed by law. You hold that 
their jurisdiction is, upon a proper construction of the act, to be held 
exclusive, and their decision final; that under the act their functions 
were judicial—not executive; that no right of appeal to any other 

authority is reserved by the special act, and that the general 
1006 supervisory control delegated to the Commissioner of the 
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General Land Ofhee by the act of 4th July, 1856, has no ap- 
plication to the aets of the 1 


register and receiver as performed under 
authe Pity of the special law, by which alone they were controlled in 


matter in controversy, because, as you urge, the powers with 
which they were clothed by the aet of February 25, 1869, were in 
their nature judicial, while the supervisory control delegated to the 


Commissioner by the act of 4th July, 1836, is by the express terms 
of that statute limited to “executive duties.” The form and style of 
r object } hat « plea to the jurisdiction of the Commis- 


The records of this office show that the matter of your objection 


s, In fact, been considered and decided upon by the office, for I 
1 that on the 13th dav of March, 1874, an order issued to the 
r ister and reeeiver at Pueblo. Colorado, before whom the matter 
ad proceeded under authority of the act of 25th February, 1869, 
‘aring the right of appeal, and so affirming the supervisory con- 
trol of the Commissioner; that under authority of this order appeals 


[ 
were conceded to such OT Live di rivatlve claimants as felt themselves 


igporieved D\ the finding of the register and receiver: that all pro- 
ceed Ses under the awards made were stayed, and the record duly ‘ 
deposited in this office for review. 
LU] lt do Ss not Appeal that any appeal from that order was 


noted within the time customary In such eases, but since the 
lestion you present 1s deemed to be of the gravity entitling ittoa 
ll e ideration and ought to have final decision before entering 


pon an examination of the voluminous record now before me, and 
leeming it the better practice to hold to the decisions of this office 
regularly made rather than to establish the precedent of permitting 
w by indirect means (though asserted in good faith), I 
I] consider your letter of the Ist instant as an appeal from the 
er of this office of 15 Mareh, A. D. 1874, and shall transmit the 
ame to the Honorable Secretary of the Interior for his considera- 
Respectfully, Ss. S. BURDETT, 
Commissioner. 
105th 
DEPARTMENT OF THE INTERIOR, ' 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., Oci. 14, 1874. 
| C. Delano, Secretary of the Interior, Washington, D. C. 


Sir: IT have the honor to transmit herewith on appeal! a copy 


fa letter dated loth March, 1874, to the register and receiver 
LOOS t Pueblo, Colorado, directing those officers to notify deriva- 
ive claimants claiming land under the act of February 25, 
S69 (15 Stats., p. 275), within the limits of the Vigil and St. Vrain 


Ori on 11) Colorado, that Lhey would be allowed thirty days within 
which to take appeal to this office. 

\s the question raised by this appeal is purely a question of law, 
| have not thought it necessary to send up the voluminous record in 


ye ’ ; } + ® _ : Bie : , ae 27 
Lijis case, and therefore submit here with ONY the COP Ol the decis- 
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ion of this office, the ag-eement and appeal of Mr. Wm. Craig, and 
acopy of a letter dated October 14, 1874, from this office to Mr. 
Craig. 
Very respectfully, your ob’t servant, 
S. S. BURDETT, : 
Commiassioner 


LOGth. 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., Oct. 27, 1874. 

Str: I have considered the question submitted by your letter of 
the 14th inst. relating to the rights of the derivative claimants under 
Vigil and St. Vrain to appeal from the decision of the register and 
receiver to the Commissioner of the General Land Office. The ques- 

tion eomes before me somewhat irregularly. You have not 
1009 decided it, although your immediate predecessor seems to 

have issued instructions which necessarily required him to 
pass upon it. Asa general ruie, | prefer to await your decision of 
any matter legitimately arising before you rather than to give my 
views as advisory, in advance of your action; but, Inasmuch as the 
question has been very fuily considered, and it necessarily will arise 
in the cases which must come before you, I have concluded to treat 
your communication as a request for my advice as to the proper 
action to be had by you. 

The grant to Vigil and St. Vrain, to the extent of eleven square 
leagues to each, was confirmed by act of Congress of June 21st, 
1860. (12 Stat., 71.) It was afterwards provided by the act of Feb- 
ruary 25, 1869 (15 Stat., 440), that actual settlers who were holding 
possession under titles or promises to settle which had been made by 
Vigil and St. Vrain, or their legal representatives, prior to the pas- 
sage of said act should be allowed one year in which to establish 
their claims “to the satisfaction of the register and receiver of the 
proper land district, and that, after they had thus been established, 


they should be adjusted according to the subdivisional lines of sur- 
vey, so as to include the lands settled on or purchased, and that they 

should be excluded from the adjusted limits of the claims of 
1016 Vigil and St. Vrain. It was also provided by said act that 

“the claims of all other actual settlers falling within the 
limits of the located claims of Vigil and St. Vrain shall be adjusted 
to the extent which shall embrace their several settlements upon 
their several claims being established, either as pre-emption or 
homesteads, according to law;” and for this latter class of claims 
Vigil and St. Vrain were authorized to locate a hke quantity of pub- 
lic lands. By whom this latter class should be adjusted is not 
expressly stated, but it is very clear that Congress intended that it 
should also be done by the register and receiver. 

[It is claimed that the decision of the register and receiver is final : 
that they act as a judicial tribunal, and that, no appeal being given 
by the act creating their authority, there can be none taken from 
their decision. 

If the act referred to were the only provision of law’on the sub- 
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iT ld have no doubt that an appeal was not allowable; but 
itis not the only act. Asearly as July 4th, 1836, Congress provided 
“that from and after the passage of this act the executive duties now 
prescribed, or which may hereafter be prescribed, by law appertain- 
the surveying and sale of the public lands of the United 


States, or in any wise respecting such public lands, and also 


y 


Ina to 


1011 such as relate to private claims of land and the issuing of 

patents for all grants of land under the authority of the Gov- 
ernment of the United States shall be subject to the supervision and 
control of the Commissioner of the General Land Office, under the 


direction of the President of the LTnited States.” (Od Stat.. L107.) 

[f the executive duties referred to mean the duties imposed by 
law upon the executive officers of the land department, and if the 
private claims of land referred to include private grants from the 
Mexican government, then there is no room left to hang a doubt 
ht to appeal from the decision of the register and 
recelver In this Case Is unquestionable. It is strenuously insisted 
an arguendo that the “ executive duties” referred to relate exclusively 
to those of a ministerial character, and that the “ private claims of 
land” are limited to those which originate 1n some action of our 
own Government. J cannot adopt this construction of the law. — It 
Is opposed to the uniform practice ot this Department for cl long 
serles ol years, and to the uniform opinions of the legal advisers of 
the Government, and to the uniform decisions of the Supreme Court 
of the United States, and, as I think, to the plain and manifest 
Ming of the language to the act itself. (10 Opinions, 56 ; 


Weal Aide Ui : ) 
1012. 12do., 250; Rancho El Cajon, decided March 15th, 1872; 
Barnard vs. Ashley, 18 How., 43; Maguire vs. Tyler, 1 Black, 


mo 


195; Johnson vs. Towsley, 13 Wall., 72.) 

| am decidedly of the opinion that it was intended that there 
should be a right of appeal from the decision of the register and re- 
ceiver by the derivative and other claimants named in the act of 
February 25th, 1869, and, being of this opinion, I advise you to 


i ; 7 \ e ’ 4 « , | : 7 . . Sd , 
LiioV in appeal 11) all cases where the question may properly) Come 
perore you. 


ully, C. DELANO, Secretary. 


Very respectful 
The Com’r of the sen’) L. (), 


LO7th. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., January 6, 1875. 
Hon. C. Delano, Secretary of the Interior, Washington, D. C. 
Sir: In reply to your request of to-day relative to the practice 


of this office in the matter of the examination of certificates of loca- 


tion issued pursuant to the provisions of the act of June 2, 
1015 1858 (1] Stats., p 295), | have the honor to state that on the 
15th of June, 1859, Hon. Joseph 8S. Wilson, then Commis- 
sioner of the General Land Office, in a letter to the Hon J. Thomp- 


then Secretary of the Interior, made certain recommendations 


Son. i 


ves ys a wsisiaamibaa i a 
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relative to serip issued under the act aforesaid, and among them that 
it be returned to this office for approval and attestation by the Com- 
missioner before being delivered to the parties entitled, to which the 
hon. Secretary replied, on the Ist of August, 1859, directing in whose 
name the scrip and the patent for Jand located therewith rose 
issue, but making no further reply to the Commissioner’s letter « 
June 15, except this: “The details of the matter are left to your 
directions.” Aside from this implied indorsement the records of 
this office do not show that the supervision of the acts of the sur- 
veyors general in this class of cases exercised by my predecessors in 
office has ever received the attention of the Dep artment proper. 
Certificates under the act afores aid have been issued only by the 

pvenaeneen general of Missouri and Louisiana, those issued by the 
surveyor general of Missouri dating as early as October 5, 1858, and 
those by the surveyor general of Louisiana as early as January, 

1859; but though these certificates and others under the act 
1014 of 1858 were transmitted to this office immediately after the 

date of — ir issue, no action appears to have been taken here 
relative to ‘We certificates issued for claims in Missouri until, in the 
case ~ he claim of Regis Loisel, certificates issued by the surveyo1 
general of Missouri on the Sth of August. 1859, were returned to that 
oflicer, “properly authenticated,” by the Commissioner, with office 
letter of Septem ber 24, 1859, and no action relative to similar certifi- 
cates issued for claims in Louisiana until, in the case of the claim 
of Ebenezer Cooley. certificates issued by the surveyor general of 
Louisiana on the 11th day of September, 1860, were returned to that 
officer, “duly authenticated,” by the Commissioner, with office letter 
of October 18, 1860. Since then, however, it has been the uniform 
practice of this office, with the Implied approbation of the Depart- 
ment, as above stated, to examine all such certificates, and if found 
correct to return them to the officer by whom they were issued, after 
attaching to each certificate the certificate of the Commissioner of 
the General |] and Office. | 

The records of this office further show that the authority of the 

Commissioner tO supervise the aetion of the surveyor veneral under 

the act of June 2, 1855, was quest oe in the case of Wedge 
1015 claiming serip as the legal re presentat »}of ‘Thomas Critten- 

den, and that by decision of this ollie 22 ited July 14, 1875 
(copy inclosed), such supervision was held to have been properly ex- 
ercised. I*rom that decision no appeal has been taken. 

Very respectfully, your ob’t servant, 

S. 5. BURDETT, 
Commission 


108th. 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C., January 25d, 1875. 
Str: On the 27th of October last I had the honor to address you in 
answer to a question submitted in your letter of the 14th of ( tober, 
relating to the supervisory power of the Comm’r of the Genera 
Land Office over the decisions of the register and receiver of the 


o1—--48 
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egard to the rights of the derivative claimants under 

i St. Vrain, whose claim under a Mexican grant for more 
[,000,000 acres of land was conditionally confirmed for about 

Ig UUYU acres DV an acl of | Oneress passed June Zh LS6OQ. (12 stats.. 
iusion was 
“appeal to the Feminie O! the Gen- 
d Ofhee existed in cases deel by local land oth 


| 
led 
ee rae 
1 derivative ciaimants. 


y«< 


j 7 } 
1 rIennt } ANOVV roOTAPrraA t 
MuUnICallohn AaAvDOVE referrea to the eon 


motion to reconsider this opinion the question has been 
I 


ed before me fully and with research and ability. The facts 
vith if Day be summurized as follows, V1Z: 

ielio Vigil _ Ceran St. Vrain claimed to have a grant from 

ithorities « Mexican government of a large a of country 


Aant dienaite aeec of land, or, say, 922 square leagues, 


| } iy Oe. 1 
O} the territory acquired bY vis re edeete bet unde r the 
, : s . « . ; 
(*UaACaALUpP Hidalgo. ana consequently to be entitled by 
be terms of such treaty to such legal rights as the orant 


if é FTaAnt S ao OW 

Che land embraced within the Huerfano, Pisipa, and Cucharas 
hel netion with the Arkansas and Animas.’ 
lescription 1s So ndefini is to subject the validity of 
~ wt *, ~. 
Li cuments relating tothis alle ced grant are found on ange 
Z s1ve f Report Ni 21. H. R: 36th Congress io 
lt is unnecessary to describe the m here. ‘Their 


5 ‘ . ' } . ’ 
LION SHOWS this Claim to Nave been Imper feet In many 
Most of these imperfections, however, were curable, but 
re three serious objections to which I deem it important to 


} ; Q . 
- here was no formal grant, unless it may be found the 
x , oN " 
nen nad oDv the Wovernor ol New Mex a icO on the margin 
petition in the following words 


“SANTA Ik, December 9, 1845. 
eace of thi proper | jurisdiction, who will 
e the possession referred to by the petitioners, as the Government 


io the justice of the 


; fs 
desires to encourage agriculture and the arts. 
LRMIJO. 
“DIN ACIANO VIGIL, : Secretary. 
his IS SIMPLY an order for 1uUTIdI1¢: l possession, and to consider 
i 4 e 
1: : i | . ] i 
t a valid grant would, in my opinion, be to establish a dangerous 
] rw? 

i ' ‘ i Lit , | 
Second. This alleged grant never had the approval of the depart- 
ental assembly. and it is sett led bevond controversy that without 

h approval no grant under Mexican law was complete. (See U. 
4 . + 


i 
S. vs. Hartwell’s Executors 22 Howard, p. 289.) 
Pha o tal. vs. The U.S. (10 Wallace, p. 224) 


ifvinge to some extent the decision 
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in the case of Hartwell’s executors in relation to the necessity for 
the approval of the departmental assembly. | 

Both of these cases, however, sustain the opinion that the approval 
of the departmental assembly is required before the grant is com- 
3 te. The case in 10th Wallace very fully establishes the n cessity 
for the compliance with several conditions before a Mexican orant 
becomes valid, which are entirely uncomplied with in the ease be- 
fore me. 

Third. This alleged grant embraced 922 square leagues to two 
individuals. It is well established that the laws of Mexico did not 
permit more than eleven square leagues to be conceded to one per- 
son. This limitation, applied to this claim, reduces the quantity to 
twenty-two square leagues. The case in Howard referred to is con- 
clusive upon this point also. 

The syllabus of the case is as follows: The law of Mexico, passed 
in 1824, directs “that it shall not be permitted to unite in one hand 
as property more than one league of irrigable land, four leagues 

farming land, and six for stock-raising.” 
LOLY The question before me, however, cannot be decided by 
determining the validity or invalidity of this grant, but so 
much of its history as I have given seems necessary to a correct 
understanding of the whole subject. 
There were many grants by the government of Mexico for land 


within the territ ers acquired by the treaty before referred to, — to 


settle the rnghts of the private claimants under “aia orants the act 
of Congress. of June 21, 1860, entitled “An act to confirm private 
land claims in the Territory of New Mexico” was passed. 

This act confirms certain claims which were referred to in a 7 ‘tter 
to the Comm /’r of the General Land Office of the 12th of Jan 
1858, written by the surveyor general of the Territory of New 
Mexico, oS and numbered 1, 3, 4, 6,8,9, 10,12, 14,16, 17,18, 
Ne. No. 17 was the claim of Vigil & St. Vrain, and in the Ist sec- 


tion of the act confirming this claim it is provided * that the claim 
No. 17, in the name of Cornelio Vigil and Ceran St. Vrain, shall not 


be confirmed for more than eleven square leagues to each of said 
claimants.” 
The second section of this act, so far as applicable LO the » anager 
before me, provides “ that in surveying the claims of said Corneli 
Vigil and Ceran St. Vrain the location shall be nade as fol. 
1020. lows: The survey shall first be made of all tracts occupied by 
actual settlers holding possession under titles or promises to 
cet which have heretofore been given by said Vigil and St. si rain 
in the tracts claimed by them, and after deducting the area of all 
sack rie s from the area embraced in. twenty-two square leagues 
the remainder shall be located in two equal tracts, each of square 
form, In any i of the tract claimed by the said Vigil and St 
Vrain, selected by them. 
The thus confirmed elaim of Vigil and St. Vrain has never been 
definitely located on the face of the earth. 
[t was known to Congress that certain settlers held possession of 
portions of the land claimed under this large Mexican grant “under 
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enter their improvements by a strict compliance with the pre-emption 
and homestead laws.” 

The third section provides: “That upon the adjustment of the 
Vigil and St. Vrain claims according 1g ta the provisions of this act 
it shall] be the duty of the surve Vor gener al of the district to furnish 
proper ap proved plats to sald eclaima) its, or their legal represen ta- 
tives, and so in like manner to said derivative claimants, whieh 
shall be evidence of title, the same to be done according to such 
Instructions as may be given by the Commrr of the General Land 
Office.’ 

The fourth section provides : “ That imme diate 


the lines, as provided in Sect] On SEC ynd Oo! this act, the SUrVeVol] 
general of sald district shal] not the Sal id Vi { an and St. Vrain. Or 


} 


. y . , 
their agents or legal represe nto of the fact of such survey 
. . > . . } = 
being made, and said claimants shall, within three mi 
, i a istcmiicnaniien. teil rd] te the} id el 
notice of such Survey, select and LOCave LLHeIF Sala ClalmMs 1N 


+ } . a ‘ é “er , > | , » = ? r - 7 ; ” 
1024 accordance with such survey and the Provisions oO} this act, and 
the act to which this 1s amendatory, and shall, within said 
time, furnish the surveyor general with the description of such loca- 


tions, specifying the lines of the same; and the party failing to 
make such selection al nd loeati 1On, 11) such a r and within such 
time. shall be deemed and held to bave abandoned their claim. and 
their rights and equities under this act and thie act to which this is 
amendatory shall cease and terminate.” 

The fit fth section provides : r That 1) Case of the neg Ct or refusal] 
of said Vigil & Vrain to accept the provisions of this act and the 
act to which this 1s amendatory, and to locate their said claims as 
provided therein, no suit shall be brought or proceedings instituted 
in any of the courts of the U.S. by such party, or by any one claim- 
ing through or under them, to establish or enforce said claims, 
for any cause of action founded upon the sume, after six months 
from the passage of this act.” 

This history brings my mind to the following conclusions: 

First. Congress did not by the act of June 21, 1860, regard th 


y : 
; 


Mexican grant of 4,096,000 acres to Vigil and St.. Vrain as legal, 
and therefore did not feel required under the ipa of 

1025 the treaty of Guadaloupe Hidalgo to recognize its validity 
Second. In order to settle the claims under this grant Con- 
gress confirmed hp ppopicepngy dae igiland St. Vrain twenty-two square 
leagues, or 97,600.96 acres, to be located somewhere within the ex- 
terior lit mits of their glait n of 4,096,000 a Cres ; but where this location 


shall be is not provided { or in the act. bat is left for future determ1- 
nation. 


Third. In making this conditional and indefinite confirmation 
Congress provided t that those who had claims derived from Vigil 
and St. Vrain should first be satisfied by having their tracts surveyd 
and located, and the quantity thus required should be deducted 


from the twenty-two leagaes conditionally confirmed, and the re- 
mainder, if any, should be located in two equal tracts by Vigil and 
Vrain somewhere within the exterior limits of the grant ¢ 


by them, at such place as they might select. 
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} } PF ¢ ‘ : tS pete gee : c 
bn my Opinion the act of June se LS6O, did not Five to \ 101] and 
St Vrain or to their grantees any specific tract of land for which 
Cc utd ay brought Dro} tO the “performance Ol the conditions 
- 


embraced in crnoe act i} simply ] roVv ided for ie eertaln 
Y~6 tracts to the derivative Anisaaia ae ilandsS Oe ain, and 
or giving to Vigiland St. Vrain themselves sie hey might 


d ntitied LO after Cf rtain eonditions we been Ac ace lished 
h such tracts might be ascertained and. described. 


2 - | 4 } . +7 y's ] } ‘ ¥ ] } , > 
LION. GIG NOt Wet he necessities of the ease, and henee 
j -\- ‘ } j il ; ; - ee a 
if February Zo, L500. amendatory thereol, was passed. 

lysis of tl | t leads to the following conclu- 


; ry] j { aie’ ee pase ar > ‘eer , } 

First. That our system of publie surveys was first to be extended 
4 4 -, aes : } + Aa 4] : 5 o } . c a r. 

a Trice -_ caee hes Ce ee iil Bie Mexiean CialmM Ol Vigil 


Set one lhat whatevel ne a \ roan and St. pine might be found 
| | ) isf) t | ) ‘these derivative claimants 
S| oul a) olvel 1) as Compact a aie as possible, AC- 


: : ea | song 
¢ to the lines of the public surveys to be made within the 


it the claims of settlers under Vigil and St. Vrain 

idjusted according to the lines of the 

s, so as to Include the lands settled Upon Or purchased 
had | | tisfaction of the reg 

| : | istrict. ‘The amount 

| to satisfy these settlers under Vigil & St. Vrain was 


-~ 


i. tO eStablish such Clalms, and V7; if 41 pe No) \ re 11D 
.y } 
: 


Yivelh a iKeE QUALITY OF OLDE PpUDIT lands, not minera 


| \ Y 5 + {*, ; 
railing to the Bate publie surveys, 1n Satistaction 
i . wis 4 | . i : 
VY might thus Ss 
i ; + + } , t ? ’ | | ube > BP an Of \ }? 1, 
L the expenses of extenaing he pu surveys over tne 
} 4] ] + °} . - S 
) covered by the Mexican claim of Vigil & St. Vrain 
| paid by the Government, and that “ before the confirma- 
’ | > ©) ‘ } ] hon f “oy | 4 t+}. Py ; y 
e sald act OF Jul 21, 1860, shall become legally effective 
\ y | . ; ] a 7 . ’ ’ > ‘ } gy > 
- 1 \ vy St. V1 rr thell leou| representatives, shall pas 


so mueh of said survevs as enures to thei penent, re- 
4 } ] : { : 3 ] ;, : 
use here to observe that no part of the xpel nse of these sur- 


and St. Vrain, or 


‘11 
val representatives, and therefore it Is clear that the con- 


wid GAiB Phat pon the adiustment of the \ 101] W ot. \ ralh 


i J > 
) ims, according to this legislation, the surveyor general was 
furnish proper approved plats to them and their derivative 
ts, under instructions by the Com’r of the General Land 
ind such plats w re to be evidence of title 


orecoing conclusions are eorrect, | may add that, out ot 
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the immense claim of 4,096,000 acres, only 97,650.96 acres were con- 
firmed, and this quantity upon conditions not yet comphed with, 
and therefore no valid title has yel passed to Vigil & St. Vrain, or 
their assignees, for any portion of the twenty-two leagues thus con- 
ditionally confirmed. 

In reaching the conclusions thus far announced in this opinion 
I have not considered the question involving the right and pow 
- Congress to pass the act ” February 25, 1569, amending the aet 

June 21,1860. I do not intend by this remark to express any 
“ot ibt as to the constitutionalit y of the act of 1869. On the contrary, 


In regard tO ] privat te claims for public » lands, under acts of ¢ OhHgTress, 
l am of opinion that until the title Is actually vested in the claim- 
ant Congress has full — over the subject, and may therefore 
legislate accordingly. The history of our Gov’t sustains the posj- 
tion. 
LOZ9 [It seems to me that the act of 1860 must be regarded as an 


expression of Congress In favor of the equitle s of Vier A St. 
Vrain and their derivative claimants, growing out of this Mexiean 
claim, and as providing a conditional mode of adjusting these 
equiti 
The conditions to some extent were de pen lent upon acts to be 
performed by the Government or its ofticers, and before such econdi- 
tions were performed, so as to render effective the act of 1860. Con- 
eress, In the exercise of its legitimate authority, by the act of 1869, 
prescribed additional conditions and authorized new modes of arriy- 
My at these equities. 
[f this econelusion is correct the act of 1869 was clearly within the 


power of the Legis lati wre . but if ente rtained any doubt upon this 
point it would in no mahher chat hbge my conclusions, already an- 


nounced, because I deem it my duty to follow the legislation of 1869 
until it is pronounced unconstitutional by the tribunals of the 
country ein powered to ps iSS Uu pon its validity 
The important question remaining Is in regard to the power of 
the Com’r ot the General Land ()f] tice tO SUI ervise the de cisions of 
the register and receiver touching thie rights of derivative 
1030 claimants under Vigil and St. Vrain. The act of February 
wis provides that the riohts of the derivative claimants 


who may estal Mish their claims within one year from its passage to 
the satisfaction of the register and receiver of the proper land dis- 


trict shall, in like manner, be adjuste ( according to the subdivisional] 
lines of survey, so as to include the lands so settled upon or pur- 
chased. 

[It is claimed that this act vested’in the 
right of final adjudication upon the titles 
ants, and that they were thereby sccuemete doa tribunal from whose 
decision no appeal can be taken. 

It is claimed on the other side that this act devolved upon the 
register and receiver the perform ance of certain official duties “ ap- 
pertaining to the survey and sale of the public lands and relating 
to private claims of land,” and that such duties are subject to the 
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ipervision of the Comm’r of the General Land Office on appeal to 


r 
A correct solution of this question requires a careful consideration 
a] we Se I c j ’ Bes se OL ' : oe: ~- po 
the provisions of the act of July 4, 1836 (Stats... vol. 5, p. 107), 
C izing the General Land Ofhice, the first section of which Pro- 


That from and after the passage of this act the executive 
luties now prescribed, or which may hereafter be prescribed, 
| ining to the survev and sale of the en lic lands of 
ie United States, or in any wise respecting such public lands, and 
so such as relate to private claims of land and the issuing of pat- 


sfor all grants of lands under the authority ol the Government 

r } \ | i | ] . Sai 4 4 | >? awe + =o e 
( s.. Sobati be suoyect to the supe} VISION and control oO] the 

a 1 f as . , } <) ] ' » ; ’y " a > eis is > m 7 : Pas 
(omr ol the General Land ()thee, under the directicn ofl the | resl- 


lt was clearly the intention of Congress to place under the super- 
IS] lof the Com’r of the General Land Office all the 
levolving on his subordinate officers at the date of 
tne passage of said act, or which might thereafter be ees Cong by 
law, 1n all cases appertalMning to the survey, si ale, &e., of pub lic lands, 
as well as such as “relate to private claims of tana? 


; eo er en | 
Language more coniprenensive eould hare dly have peen selected 


—o , 1 va + ’ .O — matar . T7990 ey 
» express the purpose Oot Vonoress 1b reference to the supervision of 
= ; I c } 4% ‘ : } : (y> ° seb } , “ ~~ a ; 
ie Com’r of the General Land Office over all the duties of his sub- 


Those acquainted with bone history of our public land SYS- 


1032 tem, and who are familiar with the character and qualifica- 

tions of the local land officers necessarily employed in the 
crecution of the land arse will comprehend without argument the 
eens oF ae ee? on. 


! 
It is claimed that the wie duties subjected to this supervision are 
mutive, and that the duties devolving upon the register and re- 
iver in of derivative claimants under Vigil 
and St. Vrain are judicial, and hence that such decision cannot be 
pa by eo Com’r of the General Land Office. 
The creation of an executive, legislative, a ind judicial depart- 
ment, with distinct powers conferred upon each, in the organization 
f the Federal Government, is used in argument to illustrate and 
enforce the distinction now relied on. 
This illust ration, however, does not lead my. mind to the conelu- 
hed by counsel, who de lV the right to appeal. 
On the contrary, it seems to me that the Interior Department is 


referenee to the rights 


S10N) reac 


od 


part of the eat ons braneh of the Government, and that all its 
fiicers are executive, being connected with the executive arm, and, 


therefore, all their duties are, in some. sense, executive, not- 
withstanding the fact that they are compelled frequently 
1033 form judgments and pass upon legal questions in their per- 
lormance. i 
To ane ei to term some of these duties judicial and others execu- 
tive would, in my judgment, lead to difficulties and uncertainties 
necessarily embar-assing to the service. 


COE A: ORE ie mince me meee = ce om 
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[ am unable, therefore, to recognize the eonclusive force of the 
argument that an appeal cannot be taken from the decision of the 
register and receiver, because. it was purely judicial and in no sense 
executive. ; 

To avoid being misunderstood on this point, I will add that very 
frequently duties are devolved upon executive officers which are 
merely ministerial. These duties do not require the exercise of 
judgment, and it is unimportant now to decide whether they are or 
are not executive. Jam clearly of Op inion that very frequently 
duties devolving Upon executive officers, which fig uire the exercise 
of judgment and discretion, are, with propriety, termed executive. 
[ do not mean to say that they cannot be e eeumiee unless judgment 
and discretion are involved in their exercise, but what I wish to say 

is that the fact that Judgment and discretion are required in 
1034 the discharge of such duties does not prevent them from being 

properly termed executive duties. (See Decatur vs. Paulding, 
4th Peters. ave 197.) 


pas Re ere ee | 
Llowever, 1 the act of Feb’y 25, 1869, viewed In connection with 


f 


the oo of —— 1836 should lead my mind to the conelu- 
sion that it was the intention of Congress tO convert the regis ster and 


receiver me nied or the final adjustment of the rights of these 
derivative claimants, I should have no hesitation in saying that an 
appeal would not be from their decision, and in considering the in- 
tention of Congress, as expressed in the act of February 25, 1869, | 
feel called Upon to consider also the then existing legislation n ref- 
erence to the supervision of the Com’r of the General Land Office 
over all the executive duties of the register and receiver, and also 
the eclreumstances connected with the act ot Ieb’y p54 LSOY. 

Let it be remembered that by this act Congress was providing for 
the extension of surveys over the "ge sage of Vigiiand she Vrain 
in conformity with our system of public surveys, there ‘by treating 
their whole claim as part of the public anc 

It was then provided that these derivative claimants of 

1035 =Vigil and St. Vrain should establish their claims to the satis- 
faction of the register and — This devolved upon 

these officers very similar duties to those that are imposed under our 
henadibeall and pre-emption laws, ati require Judgments to be 
formed in regard to facts, as well as to the laws governing such facts 

[f cannot resist the conclusion that it was intended to subject to 
the supervision and control of the cieaaiedanee under the act of 
July 4, 1836, the duties imposed upon the register and receiver in 
regard to the derivative claimants unde) Vigil and St..Vrain. I 
doubt if Congress would have referred the rights of such derivative 
claimants to these officers but for the fact that their decisions would 
be subject to such supervision. 

If I had serious doubts in reference to the construction of the act 
how under consideration should be inclined to hold 1n favor of the 
right of appeal until such doubts were removed, because I think the 
public service would suffer from a contrary ruling. 

The amount of ability, intelligence, and knowledge which we are 
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ished, either for want of a specific location prior to such confirmation, 
or for any reason whatsoever other than the discovery of fraud in 
such claim subsequent to such confirmation, it shall be the duty of 

the surveyor general of the district in which such claim was 


L059 situated, upon satis factory pl root that such elaim has been So 

confirmed, and that the same, in whole or in part, remains 
unsatished. to issue to the , claimant, or his legal represe nti tives, a 
certificate of location for a quantity of land equal to that so con- 
firmed and unsatisfied.” 

[t will be observed that this act authorizes the sa 
under certain circumstances to issue a certificate of | 
quantity of land to which the applicant was entitled, and which land 
had for any satisfa ictory reason been lost to the applicant. ‘This cer- 
tificate was to be issued upon proof satisfactory to the surveyor-gen- 


} 
rvevor vrelhel ai 


OcatlIon Tor the 


eral that the claim had — confirmed, and that it remained in whole 
or in part unsatisfied, and such certificate by the act could be used 
in locating any of the vere of the U died States subject to sale or 
private entry at a price not. exceeding $1.25 per acre 

The duty thus imposed upon the surveyor general was very sim1- 
lar to that Imposed dpon the register and receiver DY the act ofl 
LS6O. 

[t is difficult to discover any substantial difference in these two 
acts, so far as they impose certain duties upon the register and receiver 

and the su rveyor ceneral. 
1O40 Under this act the Department assumed to regulate by rules 
the econduet of the surveyor eeneral In) discharging the duties 
devolved upon him, and the Land Office has uniformly and | 
OUSLY for a period ¢ ft sixteen Vears @x reised supervision clit 
over the acts of the surv evor genel ‘al connected with the dis harge 
ae ies under the act of June 2, 1858. 

The right of such supervision and control has never been ques- 
tioned. 

It seems to have been conceded by all those interested in questions 
arising under this act that such supervisory power exists and was 
authorized by the act of July 4, 1856. a made in 
ref the act of June 2, 18. YS, area ppli icable to the private act 
of June 21, 1860 (12 Stats., p. 866), as well as to the practice of the 
Land Office in ——- the provisions of this private act. ‘There 


. ° P a 

are many other statutes es might be referred to in support of the 

same conclusions, but it deemed unnecessary to mention them 
iv. 


ak irticular 
The refusal to rec yorn1ze the right of appeal in the case now before 
me would reverse the practice of the Land Office, and might 
1041) result in disturbing interests that are at present free from 
doubt or controversy. 
The motion under consideration is overruled, and the papers filed 
are herewith transmitted. 
Very respectfully 
C. DELANO, Secretary 


Hon. S. S. Burdett. Com’r of the Gen. Land Office 
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26th. Commissioner’s letter to register & receiver of 10 January, 
1871. 
27th. Commissioner’s letter to surveyor general of 10 January, 
1871. , 
28th. Commissioner’s letter to Hon. A. A. Bradford, House of Rep’s, 
of 10 January, 1871. 
29th. Commissioner’s letter to sec. Colorado Land & Colonization 
Society of 12 January, 1871. 
20th. Commissioner’s letter to register & receiver of 21 February, 
eo 
dist. Acting Commissioner’s letter to surveyor general of 30 Sep- 
tombe A bOes: 
32nd. Register & receiver's letter to Commissioner of 6 May, 1870, 
wer ear —, 
33d. Copy of prtoest of 25 Ay ril, LS7' ), by alleged owners of Las 
Animas grant. 
34th. Letter from register & recelver to Commissioner of 9 Decem- 
ber. 1873. 
35th. Petition of certain citizens of Bent cout ity, 4 ‘olorado,. to Com- 
missioner, «Xe. 
36th. Exhibit B attached to said pet ition. 
oith. Petition of other citizens of Bent county to Commis- 
sioner. | 
1046 esth. Exnibit A. Actual occupants of lands in Bent county, 
Colorado. 
9th. Matt. H.Carpent ter’s letter to ¢ commission er of 22 Dee’r, 1873. 
Oth. Notice of claim of Thomas Leitensdorfer, with affidavit of 
publishers ot salle, of 23 October, 1872 
41st. Certifieate of dep. U.S. sur. of Aug. Ziy 'Ola. 
{2nd. Four diagrams representing Leitensdorter’s derivative claims 
lettered A. B, C, D. 
3d. Affidavit of Eugene Leitensdorfer of 50 Sep., 1872, & jurat 
thereto of same day. 
f4th. Donation from Cornelio Vigil & Ceran St. Vrain to Eugene 
Leitensdortfer of 7 March, 1844. 
Sth. Affidavit of Eugene Leitensdorfer of 50th Sept., 1872, & jurat 
thereto of same day. 
loth. Affidavit of Donaciano Vigil of no date, & jurat thereto of 
19 November, 1872, & judge’s certificate of same date. 
47th. Simeon Hart’s affidavit & jurat thereto of 17 December, 
1872, & clerk’s certificate of 10 January, 187. | 
(Sth. Donation from Cornelio Vigil & Ceran St. Vrain to Eugene 
Leitensdorfer of 7 March, 1844. Copy of the original. 
9th. William Gilpin’s affidavit of 4 Dee’r, 1872, with jurat and 
indorsements. 
1047. 50th. Deed from Eugene Leitensdorfer to ‘Thomas Leitens- 
dorfer of 10 December, 1861, with certificate of acknowledg- 
ment & indorsements. 
51st. Letter James 8. Gray to C. St. Vrain of January 11th, 1862 
52nd. Deed from Eugene Leitensdorfer to Thomas Leitensdorfer 
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Sist. Not tice, protest, &e., of Rob’t H. Bradford to Comnrissionet 
of 11 July, 1874. 
S2nd. Affidavit of Thomas Leitensdorfer of 16. March, 1874, with 


a Affidavit of O. M. Smith of 18 Mare IS74, with jurat 
Ith. Affidavit of Edward Costagon of |] 13 March 1S74, with jurat, 
Pia s certificate, & indorsements 
Soth. J. B. Chatfee’s letter to the Commi | me 
S6th. Commissioner’s letter to Hon. J. B. Chaffee, M. C.. of 8 Au- 


ST7Tth. Plat of Las Animas grant, with certifieate & indorsement 

SSth. William Craig’s letter to Commissioner of October, 1874, 
with lorseme! its 

SOth. Surve yor gt neral’s letter to (Commussioner of 12 January. 


& Ba waked “ ; : ] 
1858, with 2 aaheddice aneliaes 

9Oth. Report of Senate Comrnittee on Private Land Claims of 19 
May, 1860, & indorsements. 


Oist. Commissioner's letter to Col. W. ry of 2 Mav. 1867 
92nd Demact at beuune tn ane 4 Pret | Claims of J] 
February, 1869, & indorsement. 
L050 OD d. Commiussioner’s letter to surveyor general ot ae Mare li. 
SOY. 
94th. Commissioner’s tter to survevor general of 14 palnual 
1870 
95th. Surveyor general's letter to Commissioner of 15 April, 1870 
96th. Surveyor general’s letter to Commissione! of 20 April, 1870, 
econtalninge— 


97th. Abstract of derivative claims within Vieil & St. Vrain 
grant, & surveyor gene ral’s certificate thereto of 20 April, 1870 

98th. Abstract of claims of actual settlers within Vigil & St. Vrain 
grant, referred to in the surve vor veneral’ s letter of 13 April, is 
(No. 95th, above), & his cert tificate thereto of 27 April, 187! 

99th. Surveyor general’s letter to Commissioner of 28 April, 1870, 
sending abstract of actual settlers mentioned in No. 98th above. 

LOOth. Surveyor general’s letter to Commissioner of 1] ith Septem- 
ber, 1871. 

101st. Surveyor general’s letter to Commissioner of 24 February, 
1872, & 

102nd. Surveyor general’s notice of 24 February, 1872, inclosed 
therein. 

103d. W. Craig’s letter to Commissioner of 21 Au 

104th. Commissioner’s. letter to William Craig of 14 October, 

1S74. 
105] 105th. Commissioner’s letter to Secretary of Interior of 14 
October, 1874. 

L06th. Secretary’s decision of 27 October, 1874, addressed to Con 
missioner. 

107th. Commissioner’s letter to Secret f Interior of 6 January, 
1870. 

108th. Secretary’s decision of 25 January, 1875, addressed to Com- 
missioner. 
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LEITENSDORFER. 


unto subseribed) my name and 
hxed, at - elty of Washing- 


1} 
; 
he 


ARMSTRONG, 
of Cre neral Land Office. 


words and 


Farnsworth. 


almer, Iusq., a 
‘—and State 


ensdorfer and 

in cause now 

s for the district of 

CK mplainant and W il- 

. witnesses reside at St. 
sap olorado, spats that their 

it the tria 1d 
ur prudence one fidelity 
presents you are invested, 
Lissioner, to examine the said 
ized and required to cause the 
time S and ple ice as you 

lve any ) examine the 


Cause 


he witnesses by 
faithfully to take the 


{ 

ind 

witnesses upon all renters and cross- 

| to these presents, on the part of the said 

| 1 the same, when thus taken, to- 
commission and the said interrogatories, to certify 
it court, in a sealed envelope, with the least possi- 


Morrison R. Waite, Chief Justice of the Supreme 
| of id circuit court, at 

day of —, A. D. 

States the 103rad year. 


, TARD F. BISHOP. Clerk, 
ee Deputy Clerk. 
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LEITENSDORFER. 


ae cast se | 2 
Kees before Commissioner : 


Depositions & subpoenas ~---- S16 20 
RET anc ae ae eee pate em i() 
Clerk’s certifieate ERO gee ee Ne ee 50 

$17 10 


LOD5 Stipulation. 
(Tnited Sts ates © ireu it Court _ District of Colorado. 


Thomas LEITENSDORFER, Complainant 
Us. 
WittIAM Craic, Defendant. 

The complainant, having executed on Hon. G.G. Symes, attorney 
of record for Wilham Craig, a notice that he would take the deposi- 
tions of Eugene Leitensdorfer and Josephine I’arnsworth, in the city 
of St. Louis, Missouri, on the 7th day of December, 1878, before E. 
Palmer, a notary oabile for suid city, county, and State of Missouri, 
at his office, on No. 511 Olive St., it is now stipulated that said deposi- 
tions may be taken at any time before the circuit court for the dis- 
trict of the U.S. in Colorado shall begin in December, 1878, and 
taken on written interrogatories and cross-Interrogatories of the 
parties, and that said E. Palmer, notary public, be authorized to 
take said depositions, and that a didimus do issue by the clerk of 
the eourt aforesaid to said E. Palmer to take the saine. A COpy ot 
complainant’s interrogatories have this day been given to def’t’s 
counsel. | 


Nov. 26, 1878. 
(Signed) THOMAS LEITENSDORFEER, 


By JOHN Q. A. KING, Att'y, 
G. G. SYMES, 
Solicitors for Def’ts. 


1056 kndorsed: No. 79. Thomas Leitensdorfer vs. William 
Craig. Stipulation. Filed Nov. 50,1878. Edward F. Bishop, 
clerk. Hallum, King & Co., att’ys. 


Notice. 
United States Circuit Court, District of Colorado. 


THoMAS LEITENSDORFER, Complainant, 
Us. 


WILLIAM CRAIG, Defendant 


Hon. G. G. Symes, attorney and solicitor of William Craig, who 
is absent from Arapahoe county, Colorado 
You are hereby notified that on the 7th day of December, 1878, 
at the office of E. Palmer, a notary public in and for the city of St. 
Louis, Missouri, No. 511 Olive street, in said city, and before said 
49—A4S§ 


en, 
—, 
, 7 
+f 
. 
\ ‘ 
: 
rr 
s 
we % 
: i 
ri 4 
; 
f } V ¢ 
i 
ci 
q? y*7 
a6 CUS 
7 
I iit 
‘ 
te? ¢ 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER 


orier ati 


Karnsworth on written interrogatories (a COpy of which | 
| , | 
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Signed THOMAS LEITENSDOREFER, 
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U] 2 ited this Writ or NOLIC 
} j ae \ CA { Leq Lill i i ti 
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DV O | n to the within-named G. G 
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t \\ \| > %oth day ol VOvVeDI ve, .. 


Sion D. I. COOK, Sheriff, 
By W. A. SMITH, 


ais ? ¥7 . 
Under ohercff. 


ain 


‘ LT Y 
) ; ] } ‘ ovs +> 4 
hterrogatories md eross iterrogatories attached to notice 
j 7 , ee . : 
Oplea here, as t Cy alt repeated In Geposition.) 
{ + | ; é ] } 
Court oF the | nited States for | .e District of (oloracde 
4am a ake Steere aa ’ ia ‘ * os 
THOMAS LEITENSDORFER, Complainant, 
DS. 
> ‘ . ] 
WiritaAM Craic, Defendant 
sitions oO} he ae C | itens 1, rfey : na | ranhime keg HSU, th y1 
Vous ba ‘ sug’ Tie rh LU LI (LUT IC! cil l JUST PITTI aArnoswort Do <re 
’ ‘4 ] - } 9 ; il r. a . c , ¢ ; 
f St. Louis and State of Mussouri, witnesses of lawful age 
] } 
ed, sworn, and examined upon then eorporal oaths on thi 


iV Oo] December, A. 1). LS738, at the othee of kK. Palmer. at 5] ] 
, ° | 


uis and State of Missouri aforesaid, 
KX. Palmer, a commissioner and notary public duly appointed 
f the ecireuit 


;° F : < } f } } ae Me se 
CORD US potestatum issued out ofr the eierk s othee ) 


e' 4} Pee eS ae ee be uhiane a 6 ee ee eee Pee, wee 
f the United States for the district of Colorado, bearing teste 


f | 


{ 
name of the Chief Justice of the United States, and the seal 


id court affixed thereto, and to me directed as such commis- 


r, for the examination of the said Eugene Leitensdorfer 
and Josephine Karnsworth,. witnesses 1n a certain sult and 


matter in controversy now pending and undetermined in the 
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said circuit court, wherein Thomas Leitensdorfer is complainant and 
William Craig is defendant, in behalf of the said complainant, as 
well as on the cross-inter rogatories of the defendant as. upon as upon 
the inter rogator ies of the eae ane W hich were attached to thesaid 
commission, and upon none others. The said Eugene Leitensdorfer 
and Josephine Farnswerth being first duly sworn by meas witnesses 
in the said cause previous to the commencement of their several ex- 
aminations to testify the truth, as well on the part of the complain- 
ant as the defendant, in relation to the matters in controversy be- 
tween the said complainant and defendant, so far as they shall be 
interrogated, testified and deposed as follows: 


[nterrogatories propounded to EKUGENE LEITENSDORFER, Witness 
complainant in the above-styied cause, now depending in the cir- 
cult court of the United States for the district of Colorado 
[nterrogatory first. State vour name, residence, age, and occupa- 

LION. 
LOGO Answer. My name is Eugene Leitensdortfer; I live in South 
Louis; my age is 65 years; my occupation is now noth- 
Ing; not in business; I have been a merchant 


[nterrogatory — Do you know the com pi lainant, Thomas 
Leitensdorfer: if so. how long have you known him; state whether 


, 


he is related to rs or not; and; if so, what is the re Lisnuehay| 

Answer. I know the complainant, Thomas Leitensdorfer; I -have 
known him for 58 years; he is related to me; he is my brother 

a third. Are you —— ted with the Las Animas 
erant in the State of Colorado; if so, how long have you known it? 

Answer. Yes, lam esate nial dices itand have known it for about 
oo) years—since 1845 or 1844. 

Interrogatory fourth. Do you know that part of the grant owned 
and claimed by complainant, Thomas Leitensdorfer ; if so, how long 
-as he claimed ? } 

Answer. Yes, I know the part owned and claimed bs i homas 

Leitensdorfer, the complainant, and he claimed it since 1861. 
LOG] Interrogatory fifth. State by what right or title complain- 

ant claims to be an owner or part owner of the Las Anima 
grant, and where the part claimed by him is located. 

Answer. J, on the 10th day of December, 1861, for myself and as 
attorney-in-fact for 8S. M. Beard, conveyed all of my interest in the 
Las Animas grant bv deed of that date to Thomas Leiteisdorfer. 


He was on the-L eltensdorfe r ranehe. on the Las Animas river, at 
the time. ‘This Is a part ol f the el; 1m. He has | peen in continuous 
possession of the claim ever since then as owner, excepting some 


sales and conveyances hereinafter stated. The claim is located in 


and near the Las Animas river, in Las Animas county, Colorado, 
and it embraces all the agricultural lands on the Las Animas river 
from a point about nine miles below the town of Lrinidad toa saber 
on said river about one and a half miles above the said town of 
Trinidad, and about five (5) thousand acres of coal lands in 
L062 «the foot-hills on and near Gravy’s ereek, about 16,560 acres in 
ail (sixteen thousand three hundred and sixty acres in all 
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away without the consent of Mrs. Farnsworth and her convevance of 
it. She exercises a check on his prodigal and Iberal inclinations 
tor the benefit of himself and clildren. 

Lnterrogatory ninth. Has Thomas Leitensdorfer exercised any other 
acts of control and ownership over the said interest in said grant? 
If so, state in what way and manner. 

Answer. Thomas Leitensdorfer has always, since December, 1861, 

exercised a large control over the interest and over all parts 
1066 of the interest. ny has frequently made sales Bee his own 

be ue fit, which have been examined ap ratified by Mrs Farns- 
worth if s thought the same advisable. In other instances Mr. 
Hallum — Mrs. Farnsworth have positively refused to ratify sales 
proposed by Fhomas Leitensdorfer. Sometimes he has wanted to 
make presents of lots and tracts of land. In this he has been 
checked by the veto of both Mr. Hallum and Mrs. Farnsworth. 

Interrogatory trite State how long he has lived on and held pos- 
session of the Leitensdorfer interest in said grant. 

Answer. As I have before stated, he took 
has lived on the Leitensdorfer ranche continuously since February, 
1S62. He built his house in 1862 

[nterrogatory tweifth. Did you know 8. M. Beard in his lifetime 
If so, state when he died and how long you knew him. 

Answer. I did know S. M. Beard in nis lifetime; he died 
1067 in June of 1871 or 1872; I knew him for thirty years. 

[Interrogatory thirteenth. Did S. M. B mire n his lifetime, or 
his heirs or legal representatives, after his death, ever claim in his or 
their own right what is known as the Leitensdorfer interest in the 
las Animas rant i 

Answer. S. M. Beard never did claim an interest in the grant ad- 
verse to either myself or Thomas Leitensdort r, nor did his hel Irs Or 
legal re aap ntatives ever do so after his death, excepta lot in Trini- 
dad SO by 180 feet. Beard held the claim of Eugene Leitensdorfer-— 
that is, of myself to the grant in trust for me for several years, but 
he never claimed or exercised any authority over it except for my 
benefit. 

Interrogatory fourteenth. If you know, state in what capacity or 
relation S. M. Beard at one time held the Leitensdorfer title to the 

Las Animas grant? 
1068 Answer. I have already said or or stated how Beard held 
the title; 11 was in trust for me—in trust for myself. 
istobmababaes fifteenth. When did S. M. Beard cease to act as 
trustee for Eugene and Thomas Leitensdorfer respecting their inter- 
est in the Las Animas grant? , 

Answer. S. M. Beard ceased to act as trustee in December. iS61L, 
when [, for myself and ». M. aud conveyed the OrTahnt to Thomas 
Leitensdorfer. Casandra EK. Beard, wife of S. M. Be ard, owned or 
claimed an interest in the Las Animas grant of about one-sixteenth 
(l.), but there was no conflict between this interest and the interest 
of myself. 

Interrogatory sixteenth. If you know, state the reasons and facts 
why Thomas Leitensdorfer’s interest in the Las Animas grant was 


l 
! 
i 


-~ 


S . fe ¥ 
vossession in 1S61. and 


wr 


S| 
. 
cy} 
= { 
' 
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‘ustee, and why the trust was not set forth on the face 


« 4 | y L ~s * } a 
trust convevanee: state the facts fully. 


ver. | have already stated whv Thomas Leitensdorfer’s 
. Pa . . - . ‘ + ’ P 
was vested 1n a trustee. I might add that the trust 
~r< fhe tance 7 the convevanee, because aiter advice 
vas thought best to have the trust secret instead of 
ssed on the face of the instrument, and this was thought 
ly to prevent fraud on Thomas Leitensdorfer. 
s propo led to EUGENE LEITENSDORFER, witness 
| mission. and answers thereto by witness on 
! st. Stat | ut ' iything about the 1n- 
5 ] he subject-matter of the sult 
Ga 36% m 
second. Do you know anything about plain- 
itter of the suit, except what you have 
sand solicitors for plaintiffin the suit ? 
A 
\ { \ “ i 
Do you not know or have you 
that the Bia ntiff, Thomas Leitensdorter, 
rest in the subject-matter of the suit since 
ve not been instructed as to what | 
} LLLOW O} have you not been told that 
| or claimed to have in the subject 
had is been transferred or conveyed or 
| eVS : SO tors in the case, Bradford, John 
now that all his interest has not been assigned to the 
S SUIi QOTi¢ “pall ()] his ¢ lin IS aS mu h as he ever 
on for that purpose, and this was long after filing his 
ith the register and re celver al Pueblo: to make this 


+ ty +> ——- ] 4 Ria ay ‘ > a ira » ] 
ent of one-half was the only means or way he had to 


vices of counsel. 
th. State particularly all you know about the said in- 
tiff having been transferred to the sald attorneys and 
{ Cris 
aintiff had two objects in making this transfer; first, 
byaS | i} a second -his life Was threatened by the 
his claim—he was, to save himself from being mur- 
squatters, forced to live out in the wilds for a while. 
Was ostensib1\ assigned he thought he would be rC- 
is danger. He was not, and is not now, involved in 
lid not make the assignment to keep from paying his 
fF and \i rs. Karnsworth both thougbt if much better 
ike this assignment, one-half to be held In trust for 


’ . ] Ws ] rE] , } aid alee me . 4 a , t ~ \ . 
-int. sixth. Did Thomas Leitensdorfer to your know}]- 
‘er pay any consideration for any part of the said 


~~ 


eet oe 
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Las Animas grant. If yea, what was it and when did he pay it, and 


+) 


how 

Answer. He did pay a consideration for it; he paid me in 186] 
Lwelve hundred dollars for it, at Moro, in New Mexico. 

Cross-int. seventh. How do you know anything about the plain- 
uiff’s pretended Interest in the grant being conveyed in trust? State 
particularly all you know about this matter. 

Answer. I have stated in answer to interrogatory five. 


‘ : ; ° x? » : ‘ ) s 
(ross-1nt. elobth. Is not pla intiff’s said interest in the sup yect- 
matter of this suit, if any, conveyed in trust for the use and bene- 


j 

fit of the attorneys and solicitors in the ease, or have you not been 
so informed or understood ? 

LO75 Answer. The balf was conveyed absolutely for fees and 
services of counsel: the other half ) or T 

Leitensdorfer. One half was conveyed to John Hallum, attorney, 


} 


ie: Bed mF ] ’ : { eal : Se, tae le PZ 
ior himsell and those he might assoclate with him ll) prosecuting 


i 
the claim. The other half was first to Mr gaa in trust, and 
afterwards it was conveyed by Mr. Hallum to Mrs ‘arnsworth in 
trust for him, Thomas Leitensdorter, and he is vel the beneficial 


owner of the Satie. 

Cross-int. ninth. How do you know anything about the possession 
and control of the Leitensdorfer ranche, or in whose right any pos- 
ession and control has been exercised ? | 

Answer. gave him possession in IS61, and he has been 1 POs- 
session ever since. He built,in 1862, what is known asthe Leitens- 
dorfer — He has been in continuous possession of it ever since, 
nd has always agony, full control and dominion over it. 


< 


LO74 Cross-1nt. tenth. State how you know a iything abo L plaln- 
iff having lived upon or occupied any part of said pretended 


eres 

Answer. I have often been at his house, and 
and have seen crops of wheat and corn grown by him on the place. 

Cross-int. eleventh. Do you claim any ownership or interest in 
any part of the subject-matter of this suit or the result of this con- 
troversy’? If yea, state fully and particularly what interest you 
claim. 

Answer. No. 

Cross-int. twelfth. Do you not know that Thomas Leite) oe 
the plaintiff, sold and conveyed all his interest in said grant to John 
Hallum, one of the solicitors In cs cone, leed, in the mins L860 

made by you as attorney-in-fact? 
1075 Answer. i know that plai tiff conveyed his interest to John 
Hallum in 1873, one half for Mr. Hallum and the other half 
in trust for himself 

Cross-int. thirteenth. State why Thomas Leitensdorfer gave you a 
power of attornev in 1873 to control and convey his interest in the 
sald grant? 

Answer. He was living 1n a region where there were no good law- 


} 
} 


J > 
nave seen DbimM on it, 


yers, and he gave it to me that I might secure the services of a good 


attorney. 
Cross-int. fourteenth. Did not said John Hallum convey by deeds 
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the said Thomas Leitendorfer’s interest in the said grant to 
John Foly, John B. Foster, Joseph S. Adams, A. J. Heath, and 
phine Farnsworth in the years 1873, 1874, and 1875? 
\ nsw r. He did not convey all of said interest to the said parties ; 
er made anv conveyance to John Foly; he conveyed one-six- 


John B. Luster, and they 


| i LO ¢ ich fr hn [: LD POY al 
- ] Oe a Baal t¢ J anhine iO new t | 
v qs econveved tnelr Interest ee oi ~ OSeprine arhnsWwol l 
} a i ee : nine cae a 
valuable consideration ; Luste) conveved his interest to 


ie | arb »ceronveved to \I rs. | arnsworth : there is hho 
a ° ; ’ : } 4 | 

in livine. nor was there ever sucha man as Joseph S. Adams 
e } ? ° ‘ } - 
Arapahoe or any other county in Colorado: the deed was 


ver delivered; delivery under the cireumstances was impossible 
[ know that Mr. Hallum was led to believe that there was such 
ian, and that he would pay twenty-five thousand ($25,000) dol- 
| ne-half (2) of the claim; the deed was made by Mr. Hal- 
lum and lef } Pueblo to be delivered to Adams upon the payment 
th msladeration ment )] ed, but the consideration Was hever paid 
1 ft Hey le] red to Adams: this deed was fraudu- 

Lt it l Hallut ifter diseoverine this fact 

| been intended to be 


Mr. Heath reconveyed next day te Mr. 
Hallum. and Mr. Hallu ww has the reconveyance. 
Thomas Leitensdorfer 
con ed you, as attorney-in-fact, before the deriv- 


7, 


ALlve vas sented 1n his name to the register and recelver 


. ’ | _ i ] } , Cy } os . 7 . sy , 

ATS YO) Lilie Clallh) DAG YpNeeh ied with the re@istel and re- 
- ’ 7 . . “7 " , 23 oe: } y +? he y Os ) ae | \I > 
yer fT eC thnan one vear, Lt tnlink, verore tne Convevance to WP. 


T | ; . = . ] ie > oO ] mM i | : : i 4 TOMS, 7 f | ; Y) t 
rliaLliIuUMmM Was Inade, and Made no otner convevanee ol the elaim of 
ra’ | + + . a > , 
rhiomas Leitensaortier. ; 
_— : P } ryxt i 7 ; Boa , ' 
CW ross-1lnt. sixteenth. nen why Was hot the gagerlvatlve claim pre- 


} { - - } ® bg 
sented to the register W recelver 1D the names ol the owners ol the 


Answer. The claim was presented to the register and re- 
LO7S = eceiver in the name of Thomas Leitensdorfer, the true owner. 


| that I know that may be of advantage LO 


either the plaintiff or defendant in this ease. 
(Signed) KUGENE LEITENSDORFER. 


interrogatories propounded to JOSEPHINE FARNSWORTH, a witness 
‘ ’ : i } ’ ] : ’ a . 
in the above-styled cause, now depending in the 


ee i a . 2 S ; ] ’ j , ee " : ‘ : } 
weult court ol the United states [o1 the qdistriet of ¢ olorado. 
pltverrogatory lirst. State your name, residence, Age, and OCcCU- 


Answer. My name is Josephine Farnsworth; I reside in St. Louis, 


State of Missouri; my age is 60 years, and I am a married woman 


“> F } I nm ars ?> Va' a = L. > } 1 , ‘ es ‘ ies : . 
ana Nave ho occupation other than that ol attending to my house- 
noid auties ; 


the complainant, Thomas 


WILLIAM CRATG VS. THOMAS LEITENSDORFER. , A425 


Leitensdorfer? Ifso, how long have you known him? State whether 
he is related to you or not. And, if so, what is the relationship? 
L079 Answer. I know the complai inant, Thomas Leitensdorfe1 
| have known him all my life. He is related to me. He is 
my brother. 

Interrogatory third. Are you acquainted with the Las Anit mas 

orant in the State of Colorado; if so, how long have you known it‘ 

Answer. I am acquainted with the Las Animas grant, in ( Sisenda 
and have known it for 30 or 30 years 

[nterrogatory fourth. Do you know that part of the grant owned 
and claimed by complainant, Thomas Leitensdorfor; if so, how 
long -as he claimed it? 

Answer. I do know that part of the grant owned and claimed by 
Thomas Leitendsdorfer, the complainant, and he has claimed it 
sinee the year LS6] 

Interrogatory fifth. State by what right or title ae lain 
1080 ant claims to be an owner or part owner of the Las Avimeas 
grant, and where the part a yy him 1s loe pre 

Answer. To the best of my recollection, Eugene Leitensdorfer did, 
in the month of December, 1861, for himself and as attorney-in- 
fact for S. M. Beard, convey all his interest in the Las Animas 
grant by deed of that date to my brother, Thomas Leitensdorfer. 
Thomas was then, or rather in 1862, hving on the Leitenseorfer 
ranche, on the Las Animas river. Thisrancheis a part of the claim. 
He has been in possession of and controlling the claim ever since 
that time as owner, with the exception of a few sales and convey- 
ances, which I may speak of in my testimony. This claim is 
located on and near the Las Animas river, in the pr an of Las 
Animas and State of Colorado; in fact, 1t includes all the farming 

landsonthe Las Animas river from some spot about nine miles 
LOS1 below the town of Trinidad to a point on that river about 

one and a half miles above gps een of ‘Trinidad, and some 
five thousand acres of coal lands 1 = ley eall the foot hills, on 
and close to Gray’s creek, and must t be In al oT something like sixteen 
thousand three hundred and some acres. 

Interrogatory sixth. Had Thomas Leitensdorfer any interest in 
the grant at the commencement of this suit in April, 1877, and has 
he any interest in the suit now? If so, state what interest he has in 
the subject -matter of the suit, and how that interest is held. 

Answer. Thomas Leitensdorfer, my brother, has had an interest 
In the orant ever since the month of December, 1861, and has had 
continuous possession of it ever since that time. Thomas Leitens- 
dorfer had an interest at the begining of this suit in the grant, and 

he still has an interest in it. I hold a deed to nine-sixteenths 
1082 (,°;) of the claim in trust for my brother, Thomas Leitens- 
dorfer. 

Thomas Leitensdorfer conveyed his interest in the grant to John 
Hallum, of the city of St. Louis, Missouri. This was in June, 1878; 
one-half of this was conveyed to Mr. John Hallum absolutely. 
— eight or ten months after this Mr. Hallum conveyed one-half 

f the claim in trust to me anda small interest to Mr. John F. Darby, 

04—48 


ae 
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the eity of St. Louis. This fractional interest of Mr. Darby I 


purchased in my own right, and I hold it yet in my own right. 


Interrogatory seventh. State why his interest in the lands in con- 
yversy are held in trust for him, and why the lands were conveyed 
ty] f 
\nswer. About the bling these lands were conveyed in trust eb 
‘homas Leite nsdorfer he was the object of much prejudi 
ind bitter, bad feeling in the vicinity where the lai nds a re 
itu late d, and Cs pt elally were the ¢ itizens ot the town of Trin- 
bitter and hostile to him. Indeed, his life was threatened ; he 
is threatened almost ery day, and, as a matter of fact, he had 
en by fraud and force compelled to sign a relinquishment to the 
on whieh Trinidad now stands, and by the same means he 
1h) } lled to s Pl a Pes nquishment LO Gray's ranche, on which 
n of El Moro stands. He had been forced, for fear of being 
lered, to live out on the commons and hide in the chapjar-el 
is ata tim One reason, and oneof the main reasons, for 
aking the conveyance to Mr. Hallum was to save himself and 
it out of the reach of those who were his enemies, and who by 
ree and threats would pel him to saerifice his claim. There 
Lilie! object he had i] MakKING the Conve Vahice to Mr. Hal 
‘ A } 1} 
lui, and that was to be sure ol] having good and abie coun- 
OS4 sel to attend to bis case and iO represen t him 1D the prosecu 
O f his 
cenveyance of one-half of the claim to me was to clothe and 
: it] ist, | being a sister, and an only sister, who had 
noney to him, and I was then, and am still, educating and 


re of histwo daughters here in St . Louis. =] must also state 


7? } ‘ } 4 ; , a . ) } > " fc. . | ‘ » c 7 : ‘ ‘ ) } 
yn, and it is not dificult to induce him to make large gifts and 


resents lo people whom he likes, or to whom he is much attached. 


think it would be } hext to mpossible for him to take Cure of his 


property or keep it any length of time, because of his disposition to 


ive everything he has: way to others. 
interrogatory eighth. State where the Leitensdorfer ranche is, 
has possession and control of it, and how long he has had eal 


eSsIOn and contro! of it,and in whose ris oht this possess} Ion and COl} 


> | « 


trol ers _ n exercised, 


OS5 Ans — nas Leitensdorfer is now in possession of the 


it is under his full and complete 


Leite} na *-rancne, And 


control—except as to any con veyan e that might be desired: I know 


Pp 

a 
woe at 
—) 
a 
~~ 
poe 


ui] sell it or dispose of it * any way without my consent 
would have to convey it; I have to cheek him and _ his prodigal 


Va of doing things ; Il exercise a cheek upon his liberal notions, 


nd I do this for the good and benefit of himself and his.children. 


ator ninth. Has Thomas Leitensdorfer exerelsed any 


} 


ther acts of control and ownership over the said interest in said 
rrant? Ifso, state in what way and manner. 


Answer. Well, Thomas Leitensdorfer has since the month of De- 


ember, 1861, exercised a very large control over the interest: and, 


BB 


ndeed, over all portions of the interest ; quite often he has made 
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sales for his own use and benefit. These sales, when I thought 
LOS6 it prudent and advisable, I ratified and consented to, but 
in some instances I and Mr. Hallum have refused, posi- 
tively refused, to make good or ratify certain sales as proposed by 
Thomas Leitensdorfer. It sometimes occurred that he insisted 
Upon making presents of lots and parcels of land to persons, but 
Mr. Hallum “and me ly not only discouraged this but abso- 
lutely refused to ratify them. 
Interrog: tory am . State how long he has lived on and held pos- 
session of the Leitensdorfer interest in said gran 
Answer. I believe I have stated that he has lived on the Leitens- 
dorfer ranch continuously since the month of Dec., 1861. 
Interrogatory eleventh. Mrs. Farnsworth wil 
she acquired her interest in the said grant, &e. 
Answer. I have already stated how I acquired my interest 
the grant In answer to former questions herein 
‘Jeena atory twelfth. Did you know 8S. M. Beard in his 
lifetime? If so, state when he died, and how long you knew him. 


] } — 
| please state how 


—" 


LOS7 


Answer. Yes, I did know S. M. Beard in his life ‘time. He died, | 
think, in the year 1871 or 1872, and it was in the month of June of 


one of those years. I have known him for many years. 

[nterrogatory thirteenth. Did S. M. Beard in his lifetime, or his 
heirs or legal representatives after his death, ever claim in his or 
their own right what is known as the Leitensdorfer interest 1n the 
Las Animas yvrant? 

Answer. S. M. Beard never claimed an interest in the orant ad- 
verse to either Eugene or Thomas Leitensdorfer, nor de 2] 

or legal representatives after beard’s death do so. ‘There is 
LOSS) one exception, however, to this, and that is a lot of 80 feet 

by 180 feet, in the town of Trinidad. I know that Mr. Beard 
tlaim of E ugene Leitensdorfer to tl | f 
Eugene, for several years; but I know, too, that he never at any time 
‘aimed or exercised any authority over it, except for the use and 
benefit of Eugene Leitensdorter. 

lnterrogatory fourteenth. If you know, state In what capa 
relation S. M. Beard at one time held the Leitensdorfer tit 
Las Animas grant. 

Answer. I believe I have already gone over that 
stated already how Beard held the title. It was in trust for Eugene 
LLeitensdortfer. 

[nterrogatory fifteenth: When did S. M. Beard cease to act as 


dented 
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—_ 
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trustee = hu gene Leitensdorfer and Thomas Leitensdorfer respect- 
their interest in the Las Animas grant? 

LOUSY “eae S. M. Beard ceased to act as trustee in the month 

t December, 1561, when Eugene Leitensdorter conveyed, for 

himself f aad for S. M. Beard, the gYrant to Thomas Leitensdorter Lf 


is true also that Casandra E. Beard, wife of 5. M. Beard, owned or 
claimed to own an interest in the Las Animas grant of about one- 
sixteenth (,5), but then there was no conflict between the Interest 
she claimed and the interest ot Hugene | eitens lorter. 

[nterrogatory sixteenth. ‘If vou know, state the reasons and facts 


4 : a > -~ “~~ ~<a — . al f a . = a > . - “ 
N ed co ‘ — ae — > —_—" > o - 2 - 
te - 2 nb —— ow ' nid ~~ wed —_ Nn —_ ae -. ‘A ae . ' — f ) ed 
e a i. - ~ one st > - — — gamed > wns « —_ ont et oe - — — ommend , .) na = 
aw -_ f — — _ ~ oe - — et — > cm — © 
= = hy — s j jt a OP — a e -_ ace a Sel 
nd _ — ~ a © ot = one 4 ~ —_ om . ~ 8 ousted . e _— ow —_ ~ 
~~. ound — — —~ “a f —_ “ quad ~€ ad _ aw all ——" _ a —_ —~ me pare ~ as o—~ —m 
= Cy a ee ee bod ) wnt y =. ee od ol a re ee =~ ~ om, 
~ ~~ oe ~ ” ~ aul an — ~ — 4 ~ —) ~ 
abou e * — ) . ~——< ~~ 
— + we _ — = - — ow “ ae ~_ — on én ~~ 4 em -” oe > . ad we ee ° ~ . gu 
f 2 om © — = a - _ ; a ft ‘ oe - e oho me 
— on 4 - — sf ¢ A p> eo ae 
os ~~ thts 4 ' ~ ~~ > - “ > 
. - ce ap co | 4 Saad f _ — i. on wot pale , po aa ee 
—~ - ~ = ow — - a —y ° a — — —« a oe — > 4 ow — 
_ ~ = ond - — poco a ae ° wonewmes . a _ a — an - coo as ‘ - sd 
= .. — ~ ~ + J = ent ~ - a > f oa -~ — a a —~ ~ a ff a , ~ « 
— _ is > 2 dun . aud ~— ) — 
nel ~ atl * 4 is = f PE on 74 «om ~~ puntand ad ee = dues = we 4 s - { ~ _ 
—_~ ~ j ~ % . poset } “Ts pend ~ _ oes — “ _ _ . — “hi A > 
-~ a - - > ndeng _— = = . ame — a ° pe ya | - oe 
—_ wt ee o -_ om | - — — a wt puuue _ -_ — 
aA on - on —o 7 oe —_ , =” a 
— — ’ woe _ a m | - —_ 
~ f - - ane a = ond J - aed _ “i / po - > 5 ’ > a a ~ ow —— — ~~ —_ 
= _— —_ _ ° — —e ” — - 
~ o~ _ o - 9 ~ ——~« j = _ _ = — ~ —_ ow ” 8 6s om f —_ 
~ Sy. Te flor y x — = ee ~ ae oS soe 
rs od — eo - f fer sen ~ pa ¢ aa 
Piste ~ oo F va) - . z po a — ~ pmo ow > ene 
as _ _ ia ot - ~w a pate ~ . ~ pa - " a ~~ _ ” . uw - | ail _ 
e * ow — —) a . ——~ sg ant ~~ tj . . 
- — ‘ -- and ~ j — , —/ i  « ~~ oo ~ ~ bad 0 ped om / - s —- a 
f ~ aa » «@ mm Sat ~~ : 0 = f ~~ 2 & 
. ~ — we : >) ae = | eee Sen = 
, 2 a> ae oa oc “we an @ O28. ~~ a Se - 17H 6 & © Ox =, 
a Sn a —= = = i =e ? wee “Sa Ls A Lo a a de 
— = — ae woe » _ >. pamweel * - ’ — mae - 
— bs = : — ee _ ww . ~ — ow ; re. ~~ Ss —_ - ~ Cad — —— “ —_ ov : "= ™ 
o = te ~ —_ ~ ” “ ~- — > _ _ —_ aa ted 2%, ed a , - aoe a 
. — “ quad J = - -_ . p= e — ate al al J ow one * a ~ J a a _ — ~~ 
oo quae — ww ron _ — — ~ ) ~— ~~ 
— eal a ’ ~ 7 f or d ( ommed _ = — —_ — —" a — -— we — - panne pate” ow 
— - / ed Ot ot —_ 5 ‘om, ” 
+ — _ = P as — — a - ou —_ - . oo — ~— aa > a — — _— — — - duns a oe f nee ow 
— ~ od a — * a - — ad ~ 
— - _ aoe ‘— ~ _ a _—— = ont . — ‘ , ~~ 
aoe wane , -_ e f se —— 7 oe - teed - ad ~ f , — 
aa - ~ —) . . i ~~ ro 
| ~s a r. ~ po - - —yay tee —_— —s _ ~ >~., —_ —_ ~— .. 
coment ane a « a" a | — a eee — 4 Some ow? °~ ann ~ - vd ies _ ‘ — _ at 
a - 2 . . —~—e > “ —e —_ » ai -- Soe 
—_ a a —_ a emma 4 ~~ 
pam we me * - duos —_ —~ —" ~~ - aad j ee emett — ~— » ~— al ° == - — a 
ju ~ fg ped oud ' — poe ow sate . «w to r - Oo 8 a 
_ 4 : = — 4 , _ - 7 = — — _ ow — ~~ 
_— _ ~ we —_ — os ~~ & ) > — ” < (ite “ 
D nw. f - ee pet ae : ° = : f poe _ on f wee a dun ond pang = a 
— _ s — ~—_ ’ ee poo - a — - — - il 
. f - ~ a _ _ me. ~v nme o a Me - i ow) - gvend 7” 
y = el bs — — ow ~ oud e — mag — ie? ~—~ow 
f j dues f saciid He “” — < * ain ~ % gute - — — os —_ ee —) = * 
. = ad pate _ ) _ ~—s a~ ° . cweee a -~ ees - ~ ° ome ‘A es 
. — aul es - — a , - ~ > poo cae aue a. + lied ey a _ 
f. ow ws wd co — FF “< “ ~ at ale “s —-) s \ ead eee poang eee | - —_ * — eo —_ - — eta f ’ a a4 
— ? ° -~—d - — ow) r bs - — — ~—_- 
- \ = 3S D nme 2? VD = > n = & = Sia cTe Cgeeo & = — ~ f 
, - . - al ad — ~_ , —— f - ound a 
— Taal — 7 ’ ne ~— od ~~ > vo! eens 
f) —_ , / wd i OS oe > - 2 a ce 4 L m... 5 a. agers eg F2 a 
a — —~ , e _ - og emet > oe = “ and ~~ 
a aa — pn a is - wh, + / ~ — i —_ 
re - ~ camel ome a omen nm _— _ / > 2 — - ow . ' 
. - or — — s — — a _ - ae f wR “ > 
> —_ 7 -_ ound - a - —_ > ~_ > | ~ a) 
been a - a ee — 5 r f a — = ae f —_ 7 _ ve > —) > —_— ee eee » — 
we - _— -~ . oe = _ - wes a o 
,_% a — —_ “ f id . _ ™ . f ~ ee S al ? “ - pow — ‘ ~ a ’ — eww 
7 ang f ~ — pa -— - ed gut ~ r wow f one me d > . — — poe —_ ‘—_— oy = — — — ~- w 
—— J — a) r os a - ’ 4 — f gut _ le r I pomecene — od San 
o ee “ nal f —-—w on: — all ’ me A ¥ a pat - Cad f 
. | cd ped a AA 2. -- aed gamed gui —_ P én — one ~— - ~ =e ‘ ; — | 4 ow — e , wh) : 
— ont wd os - - f ~ 2 ° » —_ ° = ~ J nee _ ~— J 
—o - J - - > ound — - . 
. aw — 6 - — , —e | _ ound Jf oe ed ~ one guud > - 
-_s ~- ee —_— ad — ~—- —_ _ wes a a > m ene ~ . —_ . — ~, -~ eee —" 
4 =, " — om < j -— cael ww —_ _ — ~ i - - 7 ~~ 
j = = v0 Sf. S =~ = oD > ra) «2° © mo a NSM . — — =a SO 
f ms 4 am SS x = = — Fs ‘ - ; ane = ~~ ge a a 
we f a Pte -— pet om bee - i = ‘ > UV a hes ~~ ; 
od --< toe a . na a. on nd ~ - -_ — - - a 
oe named ~— f —_ a~— . _ an -_ ~ ’ owe ye. 7 — oa 
noe = done af ~ oe , a _- — — a —— ~~ 2 } ato 
4 = ad . _ : ww ~ f . — ~— os 
f ° ~ - — -_ on “ pound as ened : _ pam — dens a —— | gue —_ a, en - 
— } at -_ —_ ~ ~ < f = ~ — pomey —! . _ cos 
_ _ on i — —_ ae — —— a —_ 
= p= = : ona -- ~ ie Qh—m = : - —_ - a. = _ 
- ) é ite ~ = - a aa ~ c “ - 
a f ~~ j pe mm (7 _ =n ~ a ee - pe . j ~ = o— - Pat D i. -e ow 1) ope niece > 
4 ves yo] lei ed —_ ees Saad cee | ~? —" =n) ~ a) —" - om, 
aid -—< fe wl oe - — queued ae Ba ~ a os J ad . a ——. ne — f 
~~ ee : ~ 9 a J . ma : tig 
4 — 4 ow —~— — —_ J ~ — a on. ” “ 
a — 7 . anal — ae = ~~ a = f ; 4 seed ~ — | ~ ows) P 
- oma ) ~ — _—) ~~ 
oe ss > , - - - ~ — _~ — . oo —_ 
_ _ . _ - _ ~ ~ - 
2 ~ — ~ > ~_— _ Pa ’ — - — a , * ae’ _ = = ~ a — 
- -” = oa ~—< - ~ op = med iad ° ° —s — pamenel F - Pua — 
re ~ an! oan - awe b a — | —_ ow owe sj — 
> -_ ~ ~ ned = —~ _- —_ oe | ~ ~— - = ~ os 
—~ ow te - = . eee, —— ove aad = . am w - 
ys nn dus = > + p 6 aseee _— Sal —me une - —— 
—_ - - - ~ a f a —_ bs —~ ') “ —_ aud f - ale —" = ~~ a . rom = 
— ” ~ ta » ~ = ee = a > 
if a f J ds f-~ y “ f ~ ~~ —~ rw 4 a - am 
= a) " ~ ee -_ ~ ant — — 1S . aod pune 
4 —— - ~ thes? a n — at _ s ba — a 
> DO g é - 5 f ~'c ~ — a a ' 
— ~_ “. ~ ; —_, , f os ~s "lle, - , = a ee — aw 
sf 7 ~~ d a ° ~ ne - — —_— _ — aed ) 
a —~ - - ~ - on _ "= —~ eee a = - ” on sone i” 
e » o- ome — oy aad ~ — guumed ow _ — , a) 
at + a f - y a ; , 4 PID ~ ~ ~ ga om . ‘ 
~ = ae | a ore - ww 
~ ma i ; So 8p 1 5 S Se ae 7) ome oats ss a 
— - - - - - - Bot sare a 
7 - ~~ — - wo 
f : >. > ~ a * ao “ 
A — ~ j oo ”" ae! —_ f . { — — * 
— = os ~ —_ - —_ ws . ee ae _~ f ~ rm —— 
4 - = _ ol ow ~ + “_ ous ~ a f . — 
” o-~ ~ —) wad a - _ — ow > ae] —_ “ / e 
—_) a - ~é eee ~ " jf - ame — . “= ony ’ 
~ - “~ - o =~ ne — , — a — 
ad oo — f - eo) J ~~ —_ — a — o haw ~ > 
a8 j + “ — =. ~ ame met — | > si _ — a a 
—_ = - mi ~< — _ pel te ——) — ad 
— — —_ —_ - — vom os _ - v——~ ~ ow a puso ~— aw - 
= ed . - - = - " wee ~— me ~ _ 3) pee wie 
“ a - i ee ‘ on ~~ ff) - ’ — « & DO *& - 7 i ae oe ae oS 
f - ; ~ a~ | . dune — a’ f { e = - " , f ~— 
- , —~ - — roe ~ o~ “ -- a 
teenl : ~~ = f » af) = ‘. oo ~ ff . 
. wv w * & - f ~ f 2 _~ a = pair ma _ naw . “ aud 
a o— — - fe Poe » nal . “ 4 - a 
= 7 adel . a" oe r ~— ~ — — el a -- ao 7 > ed wi Sy _— 
a : e . -_ of od oi - a ~ . ~ a ~/ : a ose oe : : : 
/ ~ ~ — ~ + — — -_ — - - wf A r _—— —_ — a © -_ - — “ww on ~~" ° on . 
- oe _ _ mos ~- . / — , 
= ~~ J pd - : ~, on tes " a a.” cor pe ge wz ~ x f 
ond - — om — coated a mee ~~ _— a 
“ - _ — ~“ ow ood <0 
. ound “to i - et = ok p= —_ an onus — at ad > a ) » 4 4 eed -. ome = > 4 _— —~ quae 
pe e ~ aa as pound, -" . ~ » f = rr - . - — cand 4 4 
- . e ~ bn + —_— ~ a > oud 
e iJ “ J ro ee ee r 7 J as — ~s aw’ a _— a pee read y 2 o P 
— ‘ J ond . f , . wt noe a ~ - va) o/ pane — | to . } % oom ne 
: —_ aaa aia - a ow ean e ' _ ~ — 
- _ — a - and ~— e ve ad — on — ~ ney ) -—~ oud 
pom ane r a ow ow = oa — — —_ > - ery od 
~ - f _~ ares ° f we —— - — a “ 
“<4 - ¢ — _— Ln a s | meme —— ‘ 
n - - a = ——— o ‘ — 4 J . os 7 
- - - j — ~ 4 ~ - ~ - -_ a J ii > load anieesd a 
os is a Pa Jane pom Ud oe _ — i ow ~ ~ cere a | 
Ya j ~ ~ a - ~4 - ~ aoe 4 - - J _ _ a --: é ~ —— 
_ > - f a — pate A sd _— 7 
= puwnead -_- — — " - Soo ¢ j ~ — a) — ed . a ae ow ae) 7 veer — — 
-— — des ns Pp a a ‘ oe — 4 ~ a 
~_ _ = e a > ~ nw . 
= —~ _ ; , - ee me ound - « ~ A —— 
od anaes om — ow ont ~ — . ~ 
~ —é - ~~ a — — . on ome -_ ow = 7 - 4 —_— a 
. ; —_— f _ f - o y ’ . _ , 7 oeeeal a -_ — rod 
an. j on a poe : - . 7] od genet ’ —— —_ . — 
j e 7s P - Ps — —_ = a] e — Pocnceee aut en 
o-= | — pu —_ hee f aa /a - od f “a ot , —w — a ’ Neer i —— 
=n — = — ~ was ‘ f ” ~ - a o~ _ to — . a = eer me - I, —~— 
on = ~~ < “a pas ~~ j - - - - es uae a. pm ee! —_ Pores wens 1J i, 2 ~ 6 a ow a 
= . © mand ~ ast _ > _ — a ‘— ? - . 
« “ : jf : f = f and — on —_ — fo ~ Pa > > ' ~ _ 
— - oo) = + j f 7 - f —" — 7; pone on! 7- 4 — ’ _ - ne > } 
oo = =. ‘ - . = - - o a = D> DD NT we A 
f a = jf 7 a) f —e 4 d ~~ ~ et -s a —_ if €; < a —— 
bomen  gecend pis + ot ; of j —_ a ae : A= cn f 4 s 
o— 2 gums ae mt ~— > an ~ 
— ~ o _ » ~~ - . tee “ 
f j — ee % ) r - ~ . ° aad 
~< — ~~ me pond _ —" ~~ ew ) * —_ 4 ‘= 
ag ad di - ~ - eee ne —_ —_ ~~ ™~ _ —_ —— ¢ " — ed 
“ -m @ _ : wt Ba « — 7s “J —— OU. at 
- - ve ” - — . 2 
” - - es ‘ =e - _ ~ > we 7 an ' — oA = 2 { ww » —) 
f f * . » > + =m S&S at 4 me = > . ~ =~ & 
: ~ . j j - , — J > —* (i —_— ~~ -— = 
. - ~ ane -_ = — a) / a” 
“I : = Fe ae aes 1 1  « ~ ~~ opr”~ — = 
_— + = a = ~_ = * . - on = quiet = = wees " on % a % —_— > e 
a eae P we - _ ~ f » - Pd = = onal ws 9 , oo _ am 
a on) “ * . ” ae’ “ + ~ a J oe | 3 — ra) » premone — Scntneas xe’ o~ . 
ow — wt = 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 129 


+ 


Answer. I was consulted before and at the time the conveyance 
Was made LO Mr. H;: llum. | kn ew all about the objeet and purposes 


f the conveyance. One-half of the claim was to secure the services 
of good counsel, and the other half ~ in trust for the bene- 
1095 fit of Thomas Leitensdorfer. Mr. Ha 1 held this trust in 


himself for SOTMe time, and then ay made ad COnVeVAal 
nne-half of the claim to me in trust for Thomas Leitensdorfer. | 
have the deed in my own possession, 
Cross-int. fifth. What interest have you in the result of this suit, 
and who requested you to testify in this matter 
— Tht aio S23) oof 0) ee ee ee a me 
Answer. I bought one-eighth (4) of the grant or claims, which had 
been conveved by Mr. Halluin to John F. Darby and John Bb. Lus- 


ter, and I paid one thousand ($1,000) dollars for this interest; be- 

sides this, [ have always felt a solicitude for my brother. | believe 

that he has been very badly treated, and I wish to see him righted 

Cross-int. sixth. What did you pay for the interest you claim in 
the said orant f 

LO94 Answer. | paid Oe pana, ($1 000) dollars, as stated in 


my answer to the la st tL que ion, for one-elgnth 
ye 


Cross-int. seventh. Do you not gree onal Thomas Le itens dorfet 


had sold and conveyed all his interest in said grant long before the 
pets ative claim was presented in his name to the register and re- 


elver, and before this suit was brought? state particu Uarly all you 
aati about this. | 

Answer. I know that sala Leitensdorter did not sell and con- 
Vey his interest in the claim | fore he filed it with the register and 
receiver, and I know that the pi lad been filed long before any 
conveyance was made 

The conveyance was made to Joh: Hallum, one-half as fees, or to 
secure him in his fees, and the other half in trust for Thomas Leit- 
ensdorfer. ‘Thomas Leitensdorfer wanted it in this way, because he 
considared that his life was in great danger; he thought that 
if it appeared that he was no longer interested in the claim 
that he ee not be in danger. I was consulted about this 
conveyance, and [ approved of it and advised it. My brothers, 
Thomas and Eugene, alwavs advise with me about their business 
affairs. I have property; thev frequently want accommodations in 
money matters, and explain their business affairs to me. I now 
have stated all that I know that may be of advantage to either the 
plaintiff or defendant. 


(Signed) JOSEPHINE FARNSWORTH. 


LO95 


[, E. Parmer, a notary public of the city of sir Louls and State 
of Missouri, a commissioner duly appointed to take the depositions 
of Eugene Leitensdorfer and Josephine Farnswort 
names are subseribed to the foregoing depositions, lo hereby certify 
that previous to the commencement of the examination of the said 

Eugene Leitensdorfer and Josephine Farnsworth as witnesses 
1096 in the said suit between the said Thomas Leitendorfer as 
complainantand William Craig as defendant, they were duly 
sworn by me to testify the truth in relation to the matters in con- 


Lx 
ileal sana 
I}. witnesses whose 
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troversy between the said parties, so far as they should be interrog- 
ited concerning the same; that the said depositions were taken by 
me, E. Parmer, and reduced to writing by me, at my office, number 
511 Olive street. in the city of St. Louis and State of Missouri, on 


the Si venth 7th) day of December. A. D>. LS7S., and that aiter sald 
depositions were taken by me as aforesaid the interrogatories and 
; ' ae 
‘ritten aown, were read over to the Salad 


witnessses and there upon the same was signed and sworn to by the 


As a i 
leponents, Eugene Leitensdorfer and Josephine Farnsworth, 
. " " ; > > * 
berlore me, al the piace and on the aay and year last aforesaid. 
~ ? as 
Prone i, The ¢ = I Stal ) \I SSOUTI on this ith day | of | 
Deeember, A. D is And I further certifv that IT was duly 
LOOT = qualfi in | rthe city of St. Louis and State 
3 ae 1° . 
f Missor \I [8S77, for a term ending April oOth, 
| *y > > ig > 
ARIAL SBA SLOmMed } I. l ARMER. 
A fy } i ' f ‘aty ot Nt. Louis. Nhate oT Missourz 
OS1t10o tr catty VS ae ee SE, 
Posta a ete Te eee i() 
ee ae hols 90) 
S17 +0) 
y > 
\ 


HK. PARMER, 
| Notary Public. 


7 ; \ } 
[>] : C4 Aals sian } thy Pein mmr nity f “sf | 1S 
i i ie LUUR, UITIN OU! wid UlIUULI court, Cit\ () Ov. L40UIS — 


vate oe 


COULLYV, thie Salhit bDelng” a eourt of} reeord, certify that de Parmer. 


} | ‘ ' » {4 } . > : ; | . “ur 
whose nhame is subscribed to the certificate ol prool of acknowledge- 
} 


> | . 

, 4 ‘ } 7 .- 7? 1% QO 

ment OF the annexed mnstrumen 
13 . 


wh Ss ' : 
t, dated December 7th, was 
1 ‘i ™ . > sae ae ol = >? 4) Ri qok . 4 “> , 7 . ‘ . : > ‘6 a , x, 7 
LUO Ol) Salad aate an a L1ng notary public 11) and for Sala eltv. duly 


7+ 9971 A lana mali oe lo } a: > . 
commissioned and qualined, and authorized LO take the same: 
that | am acquainted with his handwriting, and verily believe that 
+] ' ;} >? +1, > ts ee ‘cy ’ ] ’ ‘ ‘ a - - ] : 
Lue Signature thereto 1s genume, and that to all such his official acts 
fuil faith and eredit are and OUuULgnt to be given. [ further certify, 
eer See ee eee ae } gees: F , * & ] 
Lnat said Instrument is executed and acknowledged according to the 
iaw f t} Is state 
; bs ann , ir >| , ' | +? =. 4 . — ] . os ( — ] 
In LESUIMOrn\ Wiiere I kePeuUuneo seb my hand and amx the seal 
:% q ; . } ° : ' " 
isa COUPL, a iT V 4 ‘) Louls this seventh day ot 
Dec noi be y eon ' j ae LA ‘ i } | VQ) * eloht 
[ r | (Q > l » arn IZ 1} ] 
| SEAL. | (o1gned ) PHILIP STOCK, Clerk. 
yy ae : is m7 ¢ ts 4 >) Py Pe , ) — , — ° é Y ‘ rm 
Mndorsed : {J ® ry. J D., mMastel Cireuit eourt U.S. Thos. 
Se Ron rere | ea ee fe i + . a 
Leitensdorter vs. William Craic. Veposition- ol Kugene Leitensdor- 


fer & Josephene Farnsworth. Opened, published, and filed Jan’y 
I7th, 1879. Edward F. Bishop clk, by F. W. Tupper, deputy 
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LO99 And the said paper writing, marked b!, is in words and 
figures as follows, to wit: 


Tt stimony of Jones, Boggs, Bransford, 1% Wooten on BY half of Compl t. 
L’nited States Cireuit Court, District of Colorado. 


THoMAS LEITENSDORFER, Comp! 


WILLIAM CrRaIG, Defendant. 
Notice. 


Col. Wilham Craig and Hon. G. G. Svmes, att’y and solicitor of Col. 

Will ne Craig: 

Y OU al nd Cac h of you a » he re by notified th ii | will attend at the 
office of William W ae ra sialon — peace, in the town of ‘Trinidad, 
county of Las Animas and State of Colorado, on the 13th day ot 
November, 1873, and then and there will orally take the depositions 

of Calvin Jones, James Gray, William Bransford, Richard 
1100 Wooten, J. W. Snellen, Thomas Hicasant: Thomas Leitensdorter, 

and others, to be read as evidence in my favor Ina suit 1 
equity now pending and undetermined in the United States ¢ireuit 
court for the district t of Colorado, in which | am complainant and 
William Craig is defendant, and if the depositions are not all 
or completed on that day, then I will continue the taking from day 
to day till all are taken, when and where you ean attend and cross- 
examine If you choose. 

Nov. ith, 1878. 

(Signed) THOMAS LEITENSDORFER, 
By JOHN HALLUM 
J. O. SHACKLEFORD « 

JOHN Q. A. KING, 


Att’ys, Solicitors for ¢ omplainant. 


Service of a copy of this notice admitted this 4th day of Nov., 


(Signed) G. G. SYMES, 
Solic. for Deft't. 


indorsed: Thomas Leitensdorfervs. William Craig. Notice. Hal- 
lum, Kings, & —, sol’s. 


[In the Cireuit Court of the United States for the Distriet of 
Colorado. 


1101] THOMAS LEITENSDORFER, Complainant 
US. 


WILLIAM CraiG, Defendant. 


The depositions of Calvin Jones, William Bransford, all of the 
county of Las Animas, in the State of Coiorado, all witnesses of 
lawful age, produced, sworn, and exatnined on the 15th and — days 
yf November, A. D. 1878, at the office of William Walker, in the 
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. , : . : | 43 > 4 } 
wh of Trinidad, in the county of Las Animas and State of Colo- 
. " ‘ . . 17 ° ne 4 a : a —- 
Iker. a justice of the peace within 


: : oe : -— ; 
: ' ' ¢ ' yates o ° v } 7] Vs »y* . 
for the county and state aforesald, and special COMMISSIONer O} 
, . é' ‘ : . . as 
ee . , 2»I> . ' as OVrPeiryin»# mI f o> 
CPXaMinel iV al . 2% at ( TK QO} thie eirecult court of th 

. , a : ; ' } ; ( } : 3 ; 
4 4 } \ j 4 . . 4 & ; “ay ; ' , } "> “4. 7 } « YT 1 } } 
L’nited States for the district of Colorado for the examination ol! thi 
. ‘ Dacia se — 
itnesses 1n a certain matter or controversy now penaimnMnge ana 

’ sf ° ] 

. . 4 [ 137 © + 
maetert} C Si 1 ec1reult court | if hnited states 
4 . +} ] 4 f ; } '?) 1] »?) 1S |_eitensdorfer is 
I j Liat (TiSULTI ( ‘ } ic CER W ilé il i j bii« i i i  s 
cays f — | ‘ { . 1+ “ 
Col fall \ am Cralg 18s aerendan I benall ol 
] aor Co | rer } ) 
] | 2een te eer rhe CYTOSS Oral sega rroga OVries 

A ° > | 
; ’ ; . + va. | is + ° y + 
| ie] dant n Jones being by me first duly sworn 
. ] , 7 t tactift 
: Vil ry tive i ls eyious to NIs eXamMlNnation to tesovlly 
1 } - ' { f 
t [ : eB pa } 1) omplainant as on the part o 
i a 

} } } ; 4 . , 2A ty att , 
efendant, 1n relation to the matters 1n controvers\ between the 
" i | } uid | Lan Arraym”ya 
Dds ant and de so furas be should be interrogated. 


| | 
) f defendant Wim. Craig, on account of 
| 2 2 
ral lurther proceeding oO} taking of testi- 
' | , : io ~ S saan fal ee Paty 99797 . t | -y bs) ly 
ily i} Pie abDQO\ f ~ | BLVOGTICU ULlIUIL riaay Morning, Lii¢ OUND 
x " - ; } a pee pe ? 
Novem} We f | ne oeiock a. m.,to which postpone- 
i : “ i i 
ee ) | John Hallum‘< consented this 
lh f Om} } Te) mee oh OUuUnSel, JOnNND aiium, consented tps 
> x ea ‘ i | — 
h ¢ , eties A Oe LOO. 
‘ oe tae » y { 4 ‘ ? 
Sign WILLIAM R. WALKER, 
’ as : ; , - » LY , 4 
j of 2 0, Pe f° 4 na special (Om missiaoner. 
é 
o» duly sworn, on oath says 
; i¢- t 
| “— . am Ghivaix voare old: 1 veeid 
Lilit 5.3 4 \ l ; * H eee HitV-SIX YcCals VIU rT SICL 
) == f 
’ oe ,/\Y 7 % ‘} ' } 1} : sys VY } t . 
\ iS UO e more tn anunared miles irom Denver: 

' } ] 

i Dbave il\ Lnereabd t elgnteen Cars ny business 1s StLOCK-TalISlLhe? 
} } T«)} n Wea, } r) } ’ myts } : 1+ hy + | a .rywry tO Ti 1117 
AXA lal ri¢ i renee LU icliid 1 V Ui Aa pal dee ut t 11S ‘oh © | ‘ maive 
. . | ) , | y> 1 } | F . } 
DOWD the m 19 o1 () ea&rs am acquainte W1th 1as Animas O} 
Ss ieee or ae Riel |) asta eae a ae Bi aie }. - : ‘ } | adie 

(oormeli1oes \ mie and San Vrain grant; have known it and heard 

- | > | 5 » 

it spoken Of by parties for eigh rhineteen vears. 

I , ? ] ? , , ? x - ] + 
KX Cf PLC i) ra Pe) C1] O)¢ Lh iad , ‘ VICGCIi( 5 Oletel | Droot.) 
a A 

‘=, f t ata +] | yy 1} ' t } ' ¥? ‘cy 

Lut WiICL ( LLIC a4 I} i] ———, . iC i i LILIS Yrs hi “on # 

Ans. It 1 leacu ith of sout] | t] ur e; | 
LV. Lis IS OF itCa¥VvUC SUULLI ia ul fOrVrk oO] Lie rurgatoire 
. ant | 


ae = ou } ‘ a ae ee ae ; ] a gf i ee > 4 \ r } ; —_— 
judge it to be 5oVU or od mules from here | rinidad). Che grant is 
now called the Maxwell crant. but the proper name name 1s Beau- 


} 
bien Maunda grant; I mean where the two grants come to- 


i iU4 state aS near as you can the direction of anertioa/l point ror 
Las Animas grant from Trinidad. 
. SS EE eae ee :; 
ins. I would judge it to be a southwest course from here. 
Where d 1 nth din f t | ? 
Wwhnere aoes the soutn illness voto from there: 
: ’ . + e 
Ans. It goes from there to Arkansas river, one league from june 


mas river with Arkansas eastward. 


ah a eee 
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State whether that lines rouns north or south of Trinidad. 

Ans. South about 8 or 9 miles. | 

Have you been over that line? 

Ans. I was over it in 1863 with Col. Means, a surveyor who run 
that line. 

Who were with you when you made this survey 

Ans. Myself, Col. Means, and some Mexicans traced the line. 

Are you acquainted with the claim of Thomas Leitensdorfer 

claim to this grant? If so, described its location and state if 
1105 itis within the limits of Las Animas grant. 

Ans. I know the claim ; it is within the grant; it is located 
of Las Animas river, commencing 9 miles below Trinidad, and runs 
up about 13 or 2 miles above Trinidad; runs up Gray’s creek into 
the mou ntains, and into the coal lands. 

When did T-omas Leitensdorfer settle on this claim ? 

Ans. I came here in 1862, and he was at work on it then. 

How long has he been on it? 

Ans. He has been on it ever since to present time. 

What is the value and cost of his improvement ¢ 

Ans. He has a ditch ; I don’t know what 1 cost, but it 1s about 
one and half mile long; he put the ditch there in 1862; he has four 
hewed log cabins on it; two of cabins has planks floors in them, 
flat roof cover; the irrigating ditch will irrigate about 150 acres of 
land - he hte este about 140 acres, more or less; the value of the 

improvements is about one thousand §. 
1106 Where you acquainted with Vigil and St. Vrain, the orig- 
inal grantees ¢ 

Ans. I was not acquainted with Vigil, but was well acquainted 
with St. Vrain; I was acquainted with him for 30 years. 

Did you ever have any conversation with St. Vrain in relation to 
the possession, title, and extent of Leitensdorfer’s interest in the Las 
Animas grant? If so, state the conversation, when and where it oc- 
curred. 


4 


(Objected to as not being best proot of Leitensdor’s inte rest and 
being hearsay testimony; that documentary proof shoul 
duced to show his interest, or it- absence explained). 

Ans. It was in |1 the] fall of 1863; to best of my knowledge he 
came to the P urgatoire river +o a point about one mile and a half 
below town an d camped ; he ealled the people together CO - omer al 


meeting, and he told them the agencey of his agent was the rong 
out, and I request- of him a hom-stead claim that he promised to 
make mea present off below here on the river; he said he coul 


1107 not give it to meon the river, as Leitensdorfer and Alfred 
Bent claimed this land on river near Trinidad—on Las Ani- 
mas river; he never gave me any land here, because it was covered 
by the Leitensdorfer and Bent claim. 
State how long Leitensdorfer claimed this, and from whom he 
claimed it. 
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bieeted to as not being the best proof. Documentary evidence 

e produce d or its absence explained. 
\oswer. | came to this country in 1846, and he was claiming it. 
. have got acquainted with him he claims to have got a deed 
St. Vrain & Vigil, the original grantees. Kugene Leitens- 

Was ela ming it then 

1 know that William Craig, as agent for St. Vrain, ever 
| controll of the lands of Las Animas river, near Trinidad ? 
| know nothing of William Craig’s business only from hear- 


A<¢ 
» 


vou know S. M. B n his lifetime 
" i 7 7 1] 
AnS I did XA i 1 Well 
7 
} ‘ 7 . é 
* State 1I he ever ¢ imeda to be owner Ol! thie Leite) dorte) 
+ 


I 
C 
y Y | * ‘ ; Bis > | : sa ins an wg ’ ve ; ‘) . f . v. 
rie neia i1tfor muvgel Leitensdorter as a matter of Imena- 


} ] , ~ 
[ a ‘ i \¢ | i i Intryv a 1846 


signed ‘ CALVIN x JONES 


Marsh 


By M. BESHOAR, Jr. 


Sworn and subseribed to before me this 15th day of November, 


W.R. WALKER, 
Justice Peace. 


mM AS OQ. Bocas being duly sworn previous to the commence- 

’ ° ° , "2 7 } i 

ent of his examination to testify the truth as well on part ol 
: | 


. | 4 ] . L > : : . Ana . : , — 
piaintill as the defendant in relation to the matters in controversy 
~ ae “17 ee er. ; 

veen said plaintiff and defendant so far as he shall be interro- 
} Led 


state your name, age, and residence and occupation. 
Ans. My name is Thomas O. boggs; I am fifty-five years 
1109 of age; I reside in Bent county; I live more than a hundred 
miles from Denver. 

Are you acquainted with Las Animas grant; if so, how long? 

Ans. I have known it 25 or 80 years. 

Where you acquainted with Vigil and St. Vrain ? 

Ans. Yes. 

When did you first know them? 

Ans. Since 1844. 


State when each of them died as near as you can. 
Ans. Vigil was killed 19th day of January, 1849, in the Taos 
massacre; St. Vrain died in Moro several years ago. 
Did you ever hear Vigil and St. Vrain speak or talk of the in- 
terest they had given Eugene Leitensdorfer in the Las Animas 
grant? Ifso, state when and what they said. 


Objected to as not being the best of proof of Le itensdorfer’s in- 
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Ans. I don’t think I ever heard Vigil say anything about it, but 
| heard St. Vrain say that Eugene Leitensdorfer had a sixth interest 
In the Las Animas grant. 
1110 Who was 1n possession of the grant when you first know 
it in 1846” 
Ans. In possession of Vigil and St. Vrain; they had stock on it 
at Bent’s Fort. 
When dia vou first know Kugene Leitensdorfer to have possession 
of an Interest in said grant? 
Ans. Eugene Leitensdorfer was grazing cattl 
and I think as early as 1847. 
Are you acquainted with the south boundary line of Las Animas 
orant? 


~~ 


. . 4 aah’ 
-On it prior to LooU, 


} 


ma ' ; — 
Object] ed ] LO as documentary prool should oe produced. 


| 


Ans. He gays I understood it commenced at the northern line of 
Beabuen and Marando grant. 


( bjected to the answer as not responsive. 


At what point of Zobien and Marando grant does the Las Animas 
orant commence, and in what direction from there does the south- 
eastern line run and to what point? 


Objected to as not being the best proof. 


Ans. Commencing at N. E. boundary and running and 
1111 striking the Arkansas river one league below the mouth of 
Las Animas river. 
Do you know — the location of complainant’s claims is, and if 
that claim is within limits of Las Animas grant ? 


Objected to as not being the best proof of Leitensdorfer’s claim, 
and because it has not yet been shown that Leitensdorfer has any 
claim. . 


Ans. I understand his claim is located in and around Trinidad. 
| understand it to be in limits of Las Animas grant. 


Objected to as not being responsive and of the knowledge of the 
witness. 

Do you know where Eugene & Thomas Leitensdorfer settled, and 
when ? | 

Ans. Yes, I do. It’s some 7 or 8 miles below Trinidad, on Las 
Animas river. I think he settled there some 10 or 12 years ago. 

Are you one of the claimants to a part of Las Animas grant? 
Lil2 Objected to as irrevolent. 


Ans. I have ne claim, but my wife has. | 

On the 28rd day of February, 1869, Ceran St. Vrain, by his at- 
torney-in-fact, William Craig, deed- to you the following-deseribed 
lands, by quit-claim deed, beginning at N. E. corner of the tract of 
land heretofore conveyed to Romaldo Luna Boggs, and running In 
a straight line to a point one thousand yards from the 8. W. corner 
of the town site of Las Animas, on a line bearing south 15° west 
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from said southwest corner of said town site; thence north 50° west 

to Las Animas creek; thence up along said creek to a point where 
north line of the lands of Romaldo Luna Boggs crosses said 

creek; thence south 55° east along said north line to point of be- 

ginning. What consideration did you pay for this conveyance ? 


; 7 e . 
iit cted LO as lrrevotent 


Ans. I don’t remember anything; the record ought to show. 


Interrogatory. On the same day, the 25rd of February, 
1869, you reconveyed the same land to William Craig. What con- 
sideration did he pay you for this reconveyance ? 


fV\L.: } j 
Wpjyected to as irrevolent. 


Ans. I don’t remember anything ; the record will show It. 


nprovements wads made by Leitensdorfer on his place, and 


. . i] 4} 7 ‘ ’ i f ’ : now > 6) , ‘ 1 »}y } 1 
\ns. All the improvements I know of as there are a ditches and 


ouse;: dont know t! aul ol them. 
I) 2 +a , <—ation +! . ae 
10 vou know Col. Lhobomas Means, who surveved the Las Animas 
tae a a 


4 2 my : , } yy PUY , 
Lins. I know Thonias Meanis. but do not know that he surveved 

Vo VOU KNO' that Col. Means was a survevor or not? 
| do not know, but heard that he was. 


' . i . P . 
Objected to as being hearsay testimony. 


Is he living or dead ? 
Ans. He 1s dead. , 
(Signed) THOS. O. BOGGS. 


Sworn and subseribed to before me this 15th day of November, 
A.D. 1878. : 
agnor) W. R. WALKER, 
Justice of Pe ace. 


W. A. BRANSFORD being duly sworn to testify the truth as well 
part of plaintiff as fdefendant in relation to the matters in con- 


alntiff and defendant so far as he will 


‘ 


troversy between the sald 1) 
Mu 


be interrogated 


; | er ” TLAms ann az _ , ort ’ ] y . 
W hat 1s your name, and age, and business, and where do you re- 
side 
4 : 14 9 ee , sertcr Gey , _— 4 , 
Ans. William A. Bransford : sixty-five vears Oj age: farmer by 


occupation, and reside in Las Animas county, more than one hun- 
dred miles from Denver. 

1115 Do you know theS. E. boundary line of [the] Las Animas 
erant? 


Objected to as not being: best prool. 


Ans. I will give a description as I have read it. It commences one 
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league south of the headwaters of ——, running east to inter- 
sect{ion of ] the Arkansas, one league be elow the mouth of Purgatoire. 

Answer objected to as being hearsay. 

Described the headwaters of Purgatotre. 

Ans. There are two forks; one heads in back of Wanahatoya, 
northwest of Trinidad; the other, the main branch of the river, 
heads up towards Red river, southwest of Trinidad. 

To go one league from Purgatoire headwater on main — would 
it leave Trinidad entire ly within limits of grant? 

Ans. It would, and the southeast boundary line would not touch 
the Las Animas river anywhere. 


Question and answer objected to as not being the best proof. 


How long have you been familiar — the country 
1116 Ans. I have been familiar with it for 54 years. 


State whether or not you know Ceran St. Vrain and Cor- 
nelio Vivil,4 the original grantees of the Las Animas grant. 
Ans. I was well acquainted with St. Vrain, but did not know 
Vigil. I have known St. Vrain thirty-five or thirty-six years ago. 
Are you acquainted with Governor Bent? 
Ans. I was; I have known him for sag about 55 or 36 years. 
Do you know Eugene Leitensdorfer; if so, how long have: you 
known him? 
Ans. I have know- him about the same length of time 
How long have you know- the Las Animas grant? 
Ans. Since the year 1844. 
State when the grantees, or them holding under them, 
[117 went into possession. 
Ans. The- were occupying a portion of it when I came to 
this country, in 1844, for grazing purpose-. 
Who were grazing ? 
Ans. Bent, St. Vrain & Co. 
Did you ever hear St. Vrain say anything about having conveyed 
a portion of the grant to Eugene Leitensdorfer? If so, state what 
you heard him say. | 
Obje eted to [as] being lead Ing, and not the best proof of any in- 
terest of Leitensdorfer in erant. 
Ans. I have heard him say that Leitensdorfer owned one-sixth of 
—eorant. | a his was in 1857. 


Did you ever se a deed or conveyance conveying this sixth inte1 
est to Leitensdorfer ‘ 
ine No. 


Did you know one Hiram Crittenden; if so, how long did you 
krow him and when did you first know him ? 
1118 Ans. I know him in St. Louis some time before I came to 
this country, which was prior to 1844. 
Did you ever hear him say anything about a deed to one-sixth of 
Las Animas — made by Vigil & St. Vrain to Eugene Leitens- 


dorfer? If so, state when and where and what he said about the 


deed. 


loaiibecutiingstainivermmn aptamer 
aan nee 


Vs. THOMAS LEITENSDORFER. 


hearsay, the testimony not being the best. 


“\1_°* 7 } S 
(O)bjected to as being’ 


Ans. In 1855 I was in St. Louis. [In] conversation with Mr. Crit- 
tenden he told me [he] had a deed. to a large amount of land of 
» orfer: it was in New Mexico. Leitensdorfer had 
eed—as he was owing him—to take to New York 


to see 1f he could re-establish Leitensdorter’s credit, as he was then 


} fe 


¢ to buy goods. Leitensdorfer was foolish for not trying to 
en # ] ] , a ie a ita , y 
nething with his large tract of land, as it might some dav be 


ible; that he could do nothing with it in New York, as they 


} ’ ° } ’ 
consider it nd: but he intended to hold on to the 
“Ie 
t°¢ | i Jf issf , iq] ZICLta epeee 
WI ( ag | 
Los. He was a mi 
know, sthte when Eugene Leitensdorfer went into posses- 
r 


ron rt Tas AnIMAS rant as part owner thereof ? 


Objected to, being no proof Leitensdorfer ever had any claim to 


What improvem did he put on it, and — their value as near as 


ins. As I recollect, a hewed’ log house with 3 or 4 rooms; quite 


. portion of rane! onder diteh : don’t know how much: must have 
been considerable; probably one hundred acres; maybe a little 


rection from Trinidad ? 
‘ns. About 9 or ten miles in a northeast direction. 
Did you know S. M. Baird in his lifetime, and how long 


Ans. Yes: | have know- him since 1855 or 756: know him in New 


Did you ever hear him saying anything about holding Eugene 
Leitensdorfer’s title to the land ? If so, state what hesaid, and whether 
he claimed it in his own right or simply as trustee for Eugene Lei- 


Lensdorter. 


Ans. He frequently mentioned the subject; I was under the im- 

ression that he was acting for Leitensdorfer ; he said he was trying 

to get 1t Into shape so he could do something with it for Leitens- 
dorfer; | heard him say this shortly after he came hear in 1867. 

Did you ever hear St. Vrain, Governor Bent, or Eugene Leitens- 

dorfer talk or speak about the origin of the grant and why Eugene 

Leitensdorfer was not enbramced as one of the original 

i121 grantees’? If so, state as near as you can when and where the 

conversation occurred, and what was said as to origin of the 

grant, and why Leitensdorfer’s name was not embraced in this 


\ ybiected to on the grounds that documentary proof is the best evi- 


= 


«~ 


oo Ee 
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dence of when Leitensdorfer’s interest commenced LO any portion Ol 
the grant. 

Ans. The conversation took place at Bent’ s ort; it was through 
the influence of Governor Bent and Ku lgwene 1. elfensdorter that these 
two gentiemen, St. Vrain & Vigil—the Mexican law provided that 
only two should be mentioned in a criakedand Mugene Leitens- 
dorfer drew up the original papers. 

Was anything [said about an unnaturalized citizen holding land 
under the Mexican law’ 

Ybiected [ to | as the — is the best evidence O] that fact and 
documentary proof should be produced. | 


Ans. The ps see was not t allowed LO grant lands tO unnatural- 
ized citizens. It was in there office; St. Vrain, Gov. Bent, and others 
were present. 
1122 State whether or not St. Vrain ever stated or prec 
your presence as to whether there was ever any agreement 


between him, Bent, and Leitensdorfer bi fore the grant oid as 
to how it should be divided —_ apportioned after it was obtained 
from the Governor of New Mexico; if so, state what was said about 
this agreement and by whom. 

Objected to as immaterial. 

Ans. St. Vrain in a general conversation said that it was unde 
stood that he was to have one-sixth, Gov. Bent one-sixth, Vigil one- 
sixth, and Eugene Leitensdorfer one-sixth, and other parties the r 
mainder. It was to be divided into six parts ; this conversation 
took place in year of 1846 at Bent’s Fort. 

State whether or not you were on terms of intimacy with Eugene 
Leitensdorfer, Governor Bent, & St. Vrain and Manuel Armijo, 
Domiciano Vigil, and whether you ofte) heard the 1h) Sh ak of their 
business. 


Objected to as immaterial. 


1123 Ans. Yes; I was intimate with all of —_— but Armio. | 
hi ave heard all « the Th) same Ol their Interest in | the | OTralil 


except Domiciano VY oil, and each of them dniieod | one-sixth 

State through who- influence the grant was obtained. 

Objected to as being immaterial. 

Ans. It was through the influence of Kugene Leitensdorfer and 
Governor Bent 

State whether Eugene ponigy aia was a citizen of Mexico or no. 

Ans. I don’t know for certain, but don’t think he was. 

Are you the same W. A. desc that testified before the sur- 
veyor general of N. M. in 1857? 


— 


Objected to as immaterial. 
Ans. I made an affidavit; who it was before I don’t remember 
If you know, state whether St. Vrain, Gov. Bent, Eugene 
1124 Leitensdorfer,and other claimants of Las Animas grant always 
claimed the valley of Las Animas river from its source to con- 


| ) eI] NS DOT } ' iy 
Th? ? =k ] ] , : f |: ’ ; 
Lt Vii i Lr cl =r e he rivel Lei \ VHOLIN within thy limits of was An1- 
. * 
rcilit 
+ } 4 ] ~ . > > » ® 
eted to as documentary proof should be produced before offer- 
‘ ir\ eVIq Lice 
De } } > . scar tran staan ROD 
YY aIiwavs Cciaimed thie Las Animas river Irom 1ts sources 
4] 4 y sa . : ; ; 1 : . ; 1] 
iuence WILN the ArKansas rlvel and Ohne léacue L¢ low IS all 
e Las Animas. grant: the grant took its name from Las 
??) be 
ai A 
: . . j > . . . 4" ve 
ate, if you know. under what power or authority 01 title Kugene 
: " < 
hsaorter tOOk possess1on OF a part ol Las Animas grant. 
] ] | ‘ : ] {> a a ee Seen eae Sen — 
pected to aS aocumenhtary — SPouid be produced 1n the first lli- 
; 
[J ~ 4] } . ] - J ] 
ij e was derived fT | Vrain W Viol 
, ; xr ¢ L, ] i? lita 
1 KNOW tine PFelLllpse ) Lith) 
\ 
yes 
» o' 
} +} i ( ¥ 
4 , . 
- ; ~ 
s. I O in limits of Trinidad, and a 
{ i ( I e Of creek 
] ] al : ‘ ] agi is } , ‘ ] 
haed »witness and he Is aske to rea the 
’ 1 } , . 1? . . 
1 ror de + ra Wwerrh 
vy where the land therein diseribed les. 
7 i ] y 7¥ . ' , ‘ 4. an neh a 
rt deed you refer to as Exhibit A to 
denos] Tt) 
- mmaterl 
} | 7 ) | ° 7 x ns 
7+ ; . ; . > i é . * ‘ , | 
i ewlthn nie tne aeed ret rred to as a part of aepos1uon 
tharoin a a Se wit in Trinidad and a 
{ mad therein daeseribed ies a POrulon 1 rlnawWa¢ ana a por- 
aii bs as di , 4 ; 
opposite Trinidad. on opposite side of creek, 1 
> 2 p , J 
ct 
11S ver obiected LO as ] Cyt responsive 


wn witness, and file the same as an exhibit to and part of your 
sitions, and state — the lands therein described lies. 

Ans. [ have exami ed Exhibit B LO this my depositions, 

6; and file it asan exhibit to and part of my deposition. The 

land therein deseribed lies, I judge, about 18 miles below Trini- 


1) aes WM. A. BRANSFORD. 


Sworn and subseribed to befor | 
1) 1878 
(Signed) W. R. WALKER. 


Justice of Peace 4 


In Las Animas Co.. 


certified copy of the deed here 


me this 15th day of November, 


A OI my 
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Exuipit A to Deposition of William A. Bransford. 


Warrantee Deed. William Craig to Felipe Baca. 


Know all men by these presents that I, William Craig, of the 
county of Huerfano and Territory of Colorado, by virtue of the 
power and authority in me vested by Ceran St. Vrain of the county 
of Taos and Territory of New Mexico, as general agent of the 
Las Animas grant, in consideration of one thousand five hun- 

dred and eight dollars and ;4; (1,580.71 dollars) to me paid 
1127 ~=by Felipe Baca, of the same county and Territory, the receipt 

of which is hereby acknowledged, do by the presents give, 
grant, bargain, sell, and convey unto tne said Felipe Baca, his heirs 
and assigns, a certain piece or parcel of land situated in the county 
and Territory aforesaid and lying on the Rio Las Animas, and 
known as section one hundred and seventeen (117), Rio Las Animas, 
under the survey of the Las Animas grant by Col. Thomas Means, 
said tract of land comprising seventy-six and ninety-two one hun- 
dredths (76.92) — in length of valley of said river, together with all 
the privileges and appurtenances to said lands belonging or In any- 
wise appertaining; to have and to hold the above-granted premises 
to the said Felipe Baca, his heirs — assigns, to to his and their own 
use and behoof, forever; and I, the said William Craig, for the 
said Ceran St. Vrain, his heirs, executors, and adminisitrators do 
covenant with the said Felipe Baca, his heirs and assigns, that he, 

the said Ceran St. Vrain, in lawfully seized in fee of the afore- 
1128 said premises; that they are free from all incumbrance-; that 

he has good right to sell and convey the same to the said 
elipe Baca as aforesaid, and that he will, and his heirs, executors, 


and administrators shall, warrant and defend the same to the said 


‘Felipe Baca, his heirs and assigns, forever against the lawful demands 


of all persons whomsoever claim- by, through, or under him, his 
heirs and assigns, or in his name. —. 

[n testimony whereof I have hereunto set my hand and seal this 
twenty-six day of March, A. D. 1865. 


WILLIAM CRAIG. 


l’xecuted and delivered in presence of— 
Witness: 


W. I. THOMPSON. 


TERRITORY OF COLORADO, | 
. ‘ > 8s. 
( ounty Oj Las Animas, j 


Before me, the undersigned, United States commissioner for and in 
Colorado Territory, personally appeared William Craig, agent forand 
in behoof of Ceran St. Vrain, — acknowledged that he signed, 
1129 sealed, and delivered the same on the day and year above 
written for the purposes and designs therein mentioned. 
H. N. FOSDICK, 


+ ry e . . . ~ > n ? ry ° 
Uy S. Commissioner wn and jor Colorado lerritory. 


I hereby certify that the foregoing is a true copy of the original 
96—48 


trument of writing filed in my office this 12th day of Cet. A. @. 
GEO. S: SAMPSON, Recorder. 
Ye , ws ‘ t 4 i \ | ' 


a ; , J ' . r ; } 
a + 4 ' F ) » ‘y) ; 
i nerevy certliy at tn ibove and foregoing Is a true copy Of thre 
< » «4 
- ° 1 } | ae At py pap 
? ) i 7 7} >? / i 3?) ans )* o }? ct | y ' i } wed Ll 
original instrument of writing recorded in vol. 1, page- «0 (7, lar 


| { . ] } i he - | Awa {+}, ). , , * TA y? y 
\\ ness mv nhand and omelal seal this 14th day O] Nove Sib s was 8 


SEAL. | Signed) JESUS MA. GARCIA, 
. | 
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} ie =n eee r : . an) . " 
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| | + - , sr . ‘ " 
j re c ieovoy the Mexican vyovernment to Ueran 
* ' ! deed of crant bearing date the ninth 
Achiii ae \ a YALA Vil Pratl < Lili’ < vi hbiiid a 
I os {° |) ; } 2 4 |) iw /k | ; ee en > fo» o> ] ¢ +] 's) > ar« 
@Y Ul BVJCUCILIUC! ie \ j L «)*te eeae Ciuid \ CONTrIIeEada to the sane and 
. 7 . } 
QO Ul ] SSIPNS and iecal representatives DY the SUFrVeyor general 
» } Ay ] ’ se , } 
\ ( Z gay or November, A. 1D. S57. ior and 
sy rot . T. “rT ] ar 3” ; ) lyon | ¢) id sj 7a | a | # 
7 merabtion i ii ¥ ¢ (LOLIAILS 1}) hane cLlit a Valuabdle 
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iis Olh tO Me pala VY J W. Li welling, of the county 
. 4 } t | 
of Huertano and Territory of Colorado, the receipt of whieh 
} s 7 ? ss . ‘ "ore . 
it T’¢ i)>\ qaekK no yvieadagveda ado i)>\ Lie ‘er pre ~» f nts rive, orant, OHAaro Ll), 
i | } ; . 
ind convey to the said J. W. Lewelling, his heirs and assigns 
" . ‘ ty 7 ‘ : : = : -s : . e 
reve Lhe rolliowlne real estate, situate 1n he county of Huerfano 
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4 
oe Se eee oe eS eo 2 = Feo 2 ae a iii oa 
and ierritory of VColorado atoresald, to wilt A certain peace or parcel 
t 
: 


ee oe ar) ae —— ee ee Se ome 
of land lying upon the Rio Las Animas or Purgatoire river, and 
. J 
j 


_s 
I 
Pune" 


liey Of said river, and being described 


\ ‘> : . . Bs .3 > t° 22 = Jf \ — 4] . " ¥ +) (+ +> > > | . ’ ’ oy 
as sections twentv-nine (‘Z9 ) and thirty (oV) unde} the Survey ol 
rD) ac ‘ nan am A waorinet (2 .. Gairl nt rhhIn “ , 
thomas Means, made in August, 18638, the field notes of which sur- 


two hundred and thirty (250) acres, more or less, and all the estate, 
le, and interest of the said Ceran St. Vrain, his heirs and execu- 
rin law or in equity, of, in, and to said premises, together 
h all the privileges and appurtenances to the same be 
1132 ing or in any wise appertaining, and the common privileges 

of pasturage, wood, timber, and stone on all parts of said grant 
f land, whereever the same is not susceptible of irrigation or culti- 
vation, or has not been sold and appropriated to other purposes by 
the owners; the above-described tract of land being included in and 
a certain parcel of land conveyed by me by quit-claim deed 


. . _ —— : , 6 & oe . ] _ } bn 9824 ‘ 
Ve \ are on file in my othee, Sala peace or parcel of land contalnine 
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to the said J. W. Lewelling on the seventh day of May, A. D. 1864, the 
sald deed be ing re corded in vol. L of the reeords of Huerfano county, 
pages 252, 253, and 254, the object of this instrument being to give 
to the said J. W. Lewe ling a more perfect title to the same; to have 
and to hold the same described premises to the only proper use ani 
behoof of the said J. W. Lewelling, his heirs and assigns forever; an 
[, the said William Craig, for the said Ceran St. Vrain, his heirs. 
executors, and administrators, do hereby covenant with the said 
W. Lewelling, his heirs and assigns, that he, the said Ceran 

Vrain, is the true and lawful owner of the said premises, and 
1155 has full power to sell and convey the Same, and that the title 
so conveyed is clear, free, uneneumbered; and, further, that 
the said Ceran St. Vrain, his heirs and executors, will warrant ane 

I] persons whomsoeve 


st. 


defend the same against the legal claims ont a 
[In witness whereof I have hereunto set my hand and seal 
20th day of January, A. D. 1866. 


this 


WILLIAM CRAIG. [L.s.] 


-4 


TERRITORY OF COLORADO, | 
; of Ya: 
County of Huerfano, 


Be it remembered that on this 20th day of January, A. D. 
betore me, a justice of the ‘ete in and for the COUNLY | of | 
aforesaid, Came William C l’< ug, who Is tM ‘sonally | <nown 
be the identical person whose name is affixed to the foregoing in- 
strument of writing, and acknowledge i | 
voluntary act and deed, for the purposes and consideratt 


Set : aa. 


} 4 ] } . ] 
he same to be his free and 


W. |. THOMPSON. 


L134 [One-dollar revenue stamp affixed and cancelled. ] 
en a te “* . ’ r 
(TERRITORY OF COLORADO, | 
: , a : ~ SS 
County Of L.08 Animas, } 
[ hereby certify that the foregoing Isa tru copy of the origina 


instrument of writing on file in my office. 


JAMES M. STONER, 
Countu Clerk and Ex-officio Recorder of Deeds 


STATE OF COLORADO, ae 
County of Las Animas. ( ssi 
| hereby eertify that the above and foregoing instrument of writ- 
ing is a true copy of the original deed recorded in my office, In vol. 
1, page 3-4, record of Las Animas county, January 20th, 1866. 
Witness mv hand and official seal this 14th day of November, A. 
18S : 
[ SEAL. | (Signed) JESUS MA. GARCIA, 
County Clerk. 


i. Worton, Sr., being duly sworn to testify the truth, as 
wel of part of p laintiff as defendant in relation to the matters 
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Michael Beshoar, Jr., at request of counsel for both '-plaintiff 
de ear for W. R. Waiker. 


(Signed) YHN HALLUM, 
Sol. for Compl't. 
G. Q. RI CHMOND, 

Dy f; iar 8 Atto 


(Signed) 


PELE Y 
[, William R. Walker, al justice of the pre ice within ear eounty of 
Las Animas and State of Colorado, and a commissioner duly ap- 
pointed to take the depositi gE | 


ns of the said Calvin Jones, Th 
Boggs, William A. Bransford, and R. L. Wootton, Sr 
whose names are subscribed to their several foregoing depositions, 
do hereby certify Sore te vious to the commencement of the e 


»tHe comMmMenceMent of the xanl- 
. ‘= . . ; ae ] ‘ ad 
nation of each of said witnesses in said suit between the said Thomas 
. " . > , Bi: ‘ - . } 4 | al } 
Leitensdorfer, nlaintiff and William Craie as defendant, they, the 
: se en 4 oF iF , ee Dime 4 ies: £2 ee ~~ :, 
said witnesses, were duly sworn by me to testify the truth In re- 
; | p oe 
lation to the matters in controveisy between the said parties 
4 4) ly } - } » £3 ; 
1139 so far as they should be interrogated concerning the same, 
: . *,°* } : } 1. , j 
and that said depositions were taken by me and reduced to 
a. . ; , a . , rT) A ; “= F ™ ° } 14 ry Pe 
writing by Michael Berhoar, Jr., at United States Hot 1 the town 
rim . . " . 
Prinidad, county of Las Anim 


as, the cause having | 


laVINS Deen aajyourned 
to said hotel from my office In sald town at r quest of plaintifl and 
defendant, On the 15th dav QO tf Nove m| er. A. [). IS78 and after said 
deposition- were taken by me as afe eee the inte rrowutories and 
answers thereto as written down were read over to each of said wit- 
hesses, and at thereupon the same was signed bv the said Calvit 


ae cLitid ‘ aivin 
Jones, Thomas O. Boggs, William A. Br: ord, and Riehen 
W ootton before Ine On the day and year last arore ald. 
(Signed) W. 


\\ WALKER 
Justice of , eet and Special { Fi 

Endorsed: B'. E. F. B.. master. No. 79. Cireuit cour Thomas 
Leitensdorfer vs. William Craig. ‘Testimony of Jones, Boggs, brans- 
ford, & Wootton Ol) behalf of comp!’t. CD} ened, publishe d al d tf led 

A | 
this 19th Nov., A.D. 1878. Edward F. Bis hop, clerk 
i 

1140 And the said paper writing marked C! is in words and fig 


; = ty} YOrTaS and iYg- 
ures as follows, to wit: 


Deed. E. WV. Stanton } (‘,/ } i Vo heE 


»tt/ ? 
ren % OLOTAGO ( Gitte & 


ry ° } } } ( 
his deed, made this seventeenth day of Decemb 


‘ we, 


iy of J mber,in t year 
our Lord one thousand eight hundred and seventy-eight, between 
Irving W. Stanton, of the eounty 7 Pueblo and State of Colorado 
of the first part , All d the Colorado C: ttle ( OoOmMmpany, a joint stoek eor- 
poration organized under the laws o the State of Connecticut and 
located at Bridgeport, In said State, party of the second part, Wit- 
nesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar and other valuable considerations to the said 
party of the first he in hand paid by the said party of the second 
part, the receipt whereof is hereby c 


I 
, ot 
tiias 


j i: 4 ' ! 
onfessed and acknowledged, 
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THOMAS LEITENSDORFER. 
ec. and quit-claimed, and DY 
se, release, sell, convey, and quit- 
if ti second part ana its ASSIPUS 
} | } SR. } 2% 
t eciaim, and demand whieh the 
nd to all the following-deseribed 
lying, and being in the county ol 
\\ t 
arter and the south half of the 
sections twenty-one and 
twentv-five. the south half of 
r-S@VEernl, twenty-eight, twentyv- 
three, thirty-four thirty- 
: nty-three south, of rang. 
| ve. SIZ, Seve, elght, hine, 
fifteen, sixteen, seventeen, 
twenty-one, twenty-two, twenty- 
ive, twenty-six, twenty-seven, 
', thirty-one, thirty-two, thirty- 
six, all in township twenty- 
ur, five, six, seven, eight, nine, 
| fifteen, sixteen, seventeen, 
the north half of section 
| f section twenty-two, the west 
twentv-two. the east half of 
the northwest quarter of sec- 
of the northwest quarter of 
st quarter of the southwest quarte) 
lf of the southwest quarter of sec- 
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oe 4 
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Qe 
i f ) 
na Tite 3 et 
} mtege' tr ¢ 
LWe] | 
' th’? | 
1 ‘ C ; 
ii LU VV I S121] 
I 
al sal } pnanri 


sections twentv-Iour, twenty-slx 


br aquarter oft section twebty- 
] 
e.and thirtv-slx, all 1n town- 
our wesi 


> 
f 


:irteen. fourteen. 


Sat +xx7 ’ . . ’ +t 
itv-one, twenty-two, twenty- 
“> + TON 
“SIX, twenty-seven twenty- 
+ 4 thaiptr + <r all t 
‘eh ii] DITLV-LWO, agli UL SC 
t , ° a | bd 
ma { i | . 
Ce, and thirtv-six, ali 1n town- 
Ou] West 


four, the northeast quarter Ol 


1] oft sections ten, eleven, 
he north half of the north- 


ie WoO, ai] of Sect ions twenty-three 


» twenty-five south, of range 


tv of the first part hereby to 


all right, title, and interest 
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acquired by virtue of certain conveyaiices from the following-named 
persons to said party of the first 
Moffat, Jr., dated November 12 8; Frank Church, date qd 
11, 1878; Jonathan Watson and Elizabeth L. Watson, by M. A. 
Wray, their attorne v-in-fact, dated November Zi. Silo: Wilbur F. 
Stone, dated May 21,1878; Abe R. Ellis, dated September 9, 1878; 
Lydia Sears, had June 22, 1878; John Doyle and wife, dated 


t as follows. to wit: David H. 


y if ‘ vy i ici t { 
Oetober 12,1878; Daniel Golding and wife, dated October 12, 1878: 
Theodore R. Jones, dated Julv 2, 1878, and Wilbur I’. Wentz, dated 


Le. 10te : 
‘l’o have and to hold the same, \ LL € 
ippurtenances and privileges thereunto belonging, or In any 
1145 wise thereunto appertaining | itle, 
interest, and claim whatsoever of the said party of the first part, 
ener 7 ee to the only proper use, benefit, and behoof 
of the said party of the second part and its its assions forever. 


4 } . 7 ? ; ° : : , = 7 : , ] 
And the above-bareained premises to the said Party of the second 
; ‘ 


part and its assigns against all and every ) son or persons lawfully 
? . ° , f } ? } : = i1, ou 
CialmMminge oO} to claim the same by. throu Wt), OF UNnaGer we, the Sala 
party of the first part, I will forever warrant and detend. 


{* 
j 
In witness whe reo! the sald 


c 


7 sf? ' } 
Party of the first pach nas nereunto 


set his hand and seal tie Cay he ene ee ee ee 


: L . 
a Os cy a 17 yes , ' a 
IRVING W. STANTON. [WAFER SEAL. | 
Gs Ais, , ’ | . - . Fi ° : 
' nea, 4 aied | and deliv v red 1h} Pres¢e nce t)i 
<? i 
IK. D. GRANT. 
STATE OF NEW YORK, 
° " ss _ = a‘ Qs 
y . y , et , me e { 
City c& Cou ney O} Ne il York, } 
. ne 
1146 I, KE. D. Grant, a commissioner of the State of Colorado in 
‘ id fi , hy tg baal > or al te tia f oo tevw yt } } ie y 6 : ¢ ay 7 
cli ¢ LO] | 1¢ CO LTIty ALI >» ctl AIOTeSAIG., GAO iif re i> C#eTLitT\ Liiati 
} + | IC +} } y > Or; ] { " " tt , 
Oh) tills ISth gay Ol eCeE] mer. s\ po iro~od. berTore Tit Hersonaliyvy Aabp- 
j i , i 
~ y } - 1} | } 
peared Irving W. Stanton, who is personally known to me to be 
s We ~? } 
pretlpinty esi hens thane subseribed to the foregoing Instru- 
} t . _ } ]- . ] 7 . } 4] $ | 3 { | i | 
nent aS a parts thereto. and acKknowiedvVved that He exXeculed tii 
? , | } . > , 
same for the uses and purposes therein set lorth 
i ath xy | ?° { | haw x > 71 + 4 . —_ ] . ] & Lee 
ll Wit — Whe! CO} nave nereunto seb MY Haha an Luxe d | 
4 ’ 26 pee on i 4 : 4 a 
official seal t] 1118S Sth dary of December, A. Ly. L080. 
| Com’r’s Seal for Colo., Citv & Stute of -New Y 
1 > Try 
D. GRANT 
’ ° ° lf a7 ‘4 ' a 
Commissioner of fhe wWtate OT CLOLOT' £ 
r) + 7° + 7 . . 4 | es j 
hesiding ff? Ahi ( nay ay) Ni j } ‘ii / 


STATE OF COLORADO, | 
’ . > we y 
( ounty of Pueblo. } 


I, George H. Hobson, county clerk and “ ex-officio” recorder within 
and for said county, in the State aforesaid, do hereby certify 

1147 «that the annexed and foregoing isa true and correct copy of a 
deed from Irving W.Stanton to the Colorado Cattle Company ; 
that the same was filed for record at 11.50 o’clock a.m. on the 6th day 


< i 
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aaa cain | en : i] , ; we _ ' . : - I ©9 . 
January. A. D. 1879. as the same appears of record in Book 23. on 


Ore NR; of~ NRPO aoe } : ee > ’ 
paves ert). ). Sislen QO". Sista’ Ol the reecoradas ol said ueblo COUNLY ‘ 


in Withbess whe reot oAave hereunto set mV hand and affixed the 
seal of said Pueblo eounty this fifth day of Februarv A. D. 1879. 


[SEAL. | (Signed) ~ GEO. H. HOBSON, 


? 
( ounty Cl rh. 


Endorsed: Cl. E. F. B., master. 79. Thomas Leitensdorfer ‘vs 
William Craig. Deed. Irving W. Stanton to Colorado Cattle Com- 
L145 And the said papel writing marked D! is in words and 

ul s follows, to wit: 
Deed. lV D. Sherwood to Colorado Cattle ¢ ompany. 

his indenture, made thiis elolteenth dav of December, nN the Vear 

ur Lord one thousand eight hundred and seventy-eight, between 
David W. Sherwood, of Bridgeport, Fairfield county, and State of 
or ecuicu LY OF Ui ‘: part and the Colorado Cattle Com 
pany, a joint stock , n organized under the laws of the said 
State of Connecticut. an loeated at said Bridgeport, party of the 
ayey na ryear't wit) eae | 

That the said party of the first part, for and in consideration of 
the sum of one dollar, lawful money of the United States, and other 
valuable considerations 1n hand paid by the said party of the second 

part at and before thi sealing and delivery of these presents, 

lL] the receipt whereof is hereby acknowledged, has granted, 
barga ned, sold, aliened enfeoffed, released, and conveved, 

| by these presents grant, bargain, sell, alien, enfeoff, release, 

vy, unto the said party of the second part, its successors and 

iss]1gns, 1orever, the following-deseribed real estate, situate in the 


Rm : 


Huerfano and Pueblo, in the State of Colorado, together 
with other buildings and improvements thereon, to wit: The un- 
livided two-sixteenths ( 5) of all the land described as follows, ref- 
a a 


eing had to the United States surveys thereof: 

The southeast quarter of the southwest quarter and the south 
pgp ao om | seateeeie, 

half of the southeast quarter of section thirty-one (31), and the south 


t of the southwest quarter of section thirty-two (82), in township 


twenty-four (24) south of range sixty-four (64) west ; lots numbered 
two (2), three, (3) r (4), and five (2), and the southeast 


L1o0 quarter of the north west quarter of seetion six (6), In town- 
ship twenty-five (25), south of range sixty-four (64) west. 
The south half of the northeast quarter, the south half of the 
orthwest quarter, the north half of the southeast quarter, and the 
northwest quarter of the southwest quarter of section one (1); the 
south half of section two (2), the southeast quarter of section three 
3), the southeast quarter, the southeast quarter of the northeast 
juarter, and the southeast quarter of the southwest quarter of sec- 
tion nine (9); the northwest quarter and the northwest quarter of 
1e northeast quarter of section ten (10); the northwest quarter and 
ie northwest quarter of the southwest quarter of section sixteen 
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(16), the southeast quarter and the southeast quarter of the north- 
east quarter of section seventeen (17), the south half of the sout 
east quarter, the southeast quarter of the southwest quarter, and 
lot number four (4) of section nineteen (19), the west half of 
L15] the 1 nol rtheast b quarter, the east half ol the northwest quarter, 
the southwest quarter of the northwest quarter, and the north- 
west quarter of the southwest quarter of section twenty (20), the 
north fractional half and the north fractional half of the south- 
west quarter of section thirty (30), in township twenty-five (25) 
south of range sixty-five (65) west. 
All of section: twen ity-five (25), the north half of the northeast 
quarter and the north half of the penne sr san of section thirty- 


six (56), in township twenty-five (25) s ath. of range sixty-six (66) 
west, containing in all three thousa id five hundred and ninety-two 


] < fs oud ¢ f \ } a . 
acres and six one-hundredths of an acre (3,592.06), being the same 


land exhibited on the ° plat of derivative claim number six (6), 
Vigiland Saint Vrain grant in Colorado,” as approved by the Com- 
missioner of the General Land Oftice May 9th, A. D , 1878, together 

with all the inbpasenusatin ways, easements, rights, privileges, 


1152 appurtenances, and hereditaments to the same belonging or 


in any wise appertaining,all all the remainders, reversions, 
rents, issues, and profits thereof, and all the estate, right, title, in- 
terest, claim, and demand whatsoever, either at law or in equity, of 
the said party of the first part of, 1 
parcels of land and premises ; to have and to hold the said pieces 
or parcels of land and premises, with the appurtenances, unto the 
said party of the second part, its successors and assigns, to it and 
their sole use, benefit, and behoof forever. 

And the said David W. Sherwood, for himself, his heirs, executors, 
and administrators, does hereby covenant, promise, and agree to and 
with the said party of the second part, its suecessors and assigns, 
that he, the said party of the first part, and his heirs, shall and 
will warrant and forever defend the said pieces or parcels of ft sr 

and premises and appurtenances unto the said party of 1 
1155 second part, its successors and assigns, from and against t 

claims of all persons claiming or to claim the same or any 
part thereof by, from, under, or through him, his heirs, executors, ad- 
ministrators, and assigns. 

And further that he, the said party of the first part, and his heirs, 
shall and will, at any and all times hereafter, upon the request and 
at the cost of the said party of the second part, its suecessors and 
assigns, make and execute all such other deed or deeds or other 


2 
n. to. or out of the Salad pleces or 


{ 
. ‘oO *s))} a) . } law { » t | i 2" LArtan | a] ott trie | 7 {’ yroanmena 
aASSUTANC' 1th iets iO] 1 ( Iore Certalll alici op eae Gileres COnVeVahce Ol 
th > ws ? 1A arts, ‘ ea | { | 1) ] ‘1 )) ray ; wey ‘ aie | .? Ty y'T mPyPAVIIeoe 
Lhe Sala preces or parcels OF and aly Prem ist ana appurtenances 


, 7 . , } } 
unto the said Partly of the second part, 1ts Successors and assigns, as 


the said Party ¢ Of t ne second part, Its suecessors or assigns, or its coun- 
sel learned in the law. shall ai a eoent or require. 
> . . ] _ | . , + 
In testimony whereof the said part f the first part has hereunto 


set his hand and seal on the a ‘oad year first hereinbefore 
1154 written. | 
D. W. SHERWOOD. [WAFER SEAL. | 


: POU WILLIAM CRAIG VS. THOMAS LEITENSDOREER., 


red in the presence ol 


° . , ’ > -_" | _— = 
is ISth dav of Deeember, A. D. on S. before me personally 


David W. Sherwood, the individual deseribed in and who exe- 
he foregoing ins ent of econvevanee, and known to me to 
the in dua iforesaid, and who acknow —— to me that he 
ecuted the said instrument for the purposes t therei 1 mentioned as 
CL aha aeed 
ss whe reo hereunto set my hand and affixed my 
his 1St] iv of December, A. D. 1878 
Cc State New York 
CHARLES E DGA R MILLS 
m7IesIONePr tor ( Ylorado 1”) Ne iL) York. 
No. | 5) Broadway, N y. City. 
} 
George H. Hobson, county clerk and “ex-officio” recorder within 
i jor §& Lf UV, Th bbe State alo esaid, do hereby certify that the 


}* 
} p ; nian a tilihads - ] 
‘KEG ANC LOreLO C Satrue ana Correct COpy ol a warranty deed 
ry ) 4 1, Lis : ] rN. 1 ’ chase tac 
VW. Spe rood to the Colorado Cattle ¢ Oomipany, ied tO] 
11.50 o'clock a. m., January 6th, A. D. 1879, as the same 


Y > } oye? : : , cy= 4 j-_-- oj. o-r a - 4 >. } : 

PUK 2H, VI! VPAPOS Oi t.0/0. 0/10, d/ f re)! SA1d |] ueblo eounty, 

: x j : y — . . 
[n witness whereof I have hereunto set my hand and afhxed the 

] oy _ } four + «+, . .* (8 & : , SS . ’ a ‘yy . ’ 
seal of said county, at my office in Pueblo, this 6th dav of February, 


[seAL.] (Signed) GEO. H. HOBSON, 


oN Pi } 
( ounty Clerk. 


BR<< Gnodar ? -. oe ? mack m7 1) as ; ' - y . 
1156 Kndorsed: D'. E. F. B., master. 79. Cireuit court U.S. 
6) =e — 2 ao pik Ss gee ] Ps . 
Chomas Leitensdorfer vs. William Craig. Deed. W. D. Sher- 

} } ; i7 rm : 
od to Colorado Cattie Company 
s 

11> eet oo LS ee. a | ee ee ze 
Lio And the said papel Writing marked Ie IS 1n Words ana ho- 

. , “ ‘ ‘ 

res as follows, to wit 


) 7 ’ f-Y nd ; ’ ? } ¥ ? ae 
Deed. Mary Ie ¢ POLVG An ( OLOTAAO ( cattle ( OMEPaley. 


i) ee eee ee Se one era Tene 

iHis lndaenture, made LIS eighteenth day of December, in the vea 

of our Lord one thousand eight — and seventy-elght, between 
t 


Mary i. Craig, wife of W ‘Iikam Craig, of Hermosilla, in the county 


L 
lo and State of Colorado, party of Pea first part, and the Colo- 
e € Ol pan Nati stock corporation Or 
laws of the State of ( necticut, and located at. Bridgeport, in said 
aartv of the lal part, witnesseth: 
ie sald party of the first part, for and in consid- 
{ the sum of one dollar and for other good and valuable 


Oo sake inder the 


© 
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considerations in hand paid and rendered by the said party 
1158 of the second part, at or before the ensealing and delivery ot 


these presents, the receipt whereof is hereby acknowledged, 
have conveyed, remised, released, and quit claimed. and by these 
presents convey, remise, release, and quit-claiin, unto the said party 
ot the second part, and to its SUCCeSSOTS and asslgns forever, all tha 
certain tract of land, with the buildings and improvements thereo) 


. oe | 7 ’ ’ Jas = > } in, t ‘4 4 
e sald county ol uebio and State ol 


situate, ying, and being in tl 
C ¢ lorado, a l nd de scribed as fol 
North by an east and west line running through the headgate o1 
ff Mrs. McCormick: south by an east and west: line running 
through a point al the mouth of the eanoncita on the east side of 
4° : —— ; } ] . — epee : 
tie Huerfano river and an old rock dam across said river and on 
the east and west sides of said river between the aforesaid north and 
les by the crest ot the highlane S. 
Being the same tract of land conveyed to the said part: 


1159 an fire yet} y P | 5 QI; : hy ' af aa 17 . j ! *- j ; 
. 2 he iif ii st part »\ ene ro sil son i>\ Gj UIL-< bei11y) fi¢ t-(] (lated 
‘ a) 7 -) ] “*) , » ] } la _ . ] f° | } 
March 22, S72, and reeorded in the land reeords of the said 
wntyv of Puebl son 2 5 ee et mM 
‘OuntLY O| I UeDIO, 1 Book 4. pages 34 W oVo, aNnG Delne the same 
a } 4 + | ] » 2 " +}, \ Ley ‘ nel " sof ; > 4 . , } 
(i iB j Li iié hPLCigoghers } Lid pial ahd CereriiiCa te 0} lrv¢ che 

i 


il tL Jal) d 1 
by Geo. D. Nickel, U. S. deputy survevor, May 29, 1876, and _ filed 
| | land records of Pueblo county on the 18th 


day of May, A. D. 1878, and recorded in Book 25, pages 164, 165, & 


¢ 


166. reterence there LO be Ing ae an d tor f9 more pal ‘ticular deseription— 


} ae ; ‘ »f aie : + . + | " 
the exact lines of bound: ry and the area of the said tract: Logethe 


with all and — the tenements, heriditaments, and appurte- 


ba . 7 | | . 
reversion and reversions, ppt ene a and remainders, rents, issues, 


} ee J F 
Bale. pronts t e2rer)t ma al the estate, right, title teres provel \ 
+ ; <i * a . 
possession, Claim ind demand whatsoever, as wi a \ s 
1] a. f 4] 7. art f rt Ll 
wae mm equity, of the said party OF the first part ¢ 1, O QO 
i A 

bove-deseribed premises and every part and parcel thereof 

‘ith + | ‘ 1°T ’) f% ° t h: y 4) ] t \ La | all ‘> ?} ] —. vic : ha 41, 
Withh Tne adppuPrlvenances ,; LO fave ahha tO NOG ali ANaG SINLUIAY tne 

s 

. a ] : ] ; j j 7. > 
above mentioned and deseribed premises, together with the appur- 
tenances, unto the said party Ol the second part and Ss successors 

P A 


and assions forever 
si ca at a . 3 ] ‘ . . . ; —— . » oot + ’ & Tye ? 
[In witnes whereof the said narty of the hirst part has nereunDto set 
i . i 
hand and seal the day and vear first above written. 


MARY E. CRAIG. [WAFER SEAL. | 


‘ - i } } " } & , . ] : Ta f 
Sioned, sealed and delivered in presence of— 


CHAS. EDGAR MILLS 


STraTE OF New YORK. 
, Y oe "Oo. 
City d& County of New York, } 


Gn this 18th day of December, 1n the ae of our Lord one thou- 
sand eight hundred and seventy-eight, before me personally came 
Mary E Craig, to me known to be the liv lual deseribed in and 

who executed the foregoing Instrument of CON VEVAlNCe, and 
1161 acknowledged to me that she executed the same for the pur- 


Hnoses thereln mentioned 
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ASSIONS, forever, the fullowing-deseribed real estate, situate 11) the 
counties of Huerfano and Pueblo, In the State of Colorado, together 
— the buildings and improvements thereon, to wit: 
The individual fifteen-sixteenths (7%) of all the land deseribed as 
follows, reference being had to the United States surveys thereof: 
The southeast quarter of the southwest quarter and the south half 
of the southeast quarter of section Sulake 31) )and the south half 


of the southwest quarter of section thirty -two (52), 1n township twenty- 
four (24) south, of range sixty-four (64) west. 


‘> 


Lots numbered two ) three (3). four (4), and five (5) and 
1165 the southeast t quarter of f the northwest quarter of seetion six 


(6), in ve lgener gah wenty-five (25) south, of range sixty-four (64) 

Wesl ; the sout h alt. of Sie Setirees tee the south half of the 
northwest quarter, the north half of the southeast quarter, and the 
northwest Sonat declan qu larter of section one (1), the 
tg th | bball If of section LWO (2), the SOl uthre St quarter of section three 
the pair or eae, soar the sout one quarter of he northeast 

7 arter, and the southeast quarter of the southwest quarter of section 
nine (9), the northwest quarter and the northwest quarter of the 


northeast quarter of section (10) ten, the northwest quarter and 
the northwest quarter of the southwest quarter of section sixteen 
(16), the southeast quarter and the southeast quarter of the north- 
east quartel r of section seventeen (17), the south half of the south- 
east quarter, the southeast quarter of the southwest quarter 
L166 and lot number four (4) of section nineteen (19), the west half 
of the northeast quarter, the east half of the nerthwest 
quarter, the southwest quarter of the northwest quarter, and the 
northwest quarter of the southwest quarter of secti 
the north fractional half and the north fractional hal 
west quarter of section thirty (50), in township twenty-five (25) south, 
of range sixty-five (65) west. 

All of section twenty-five (25), the north half of the northeast 
quarter, and the north half of way northwest quarter of section 
thirty-six (56), in township twenty-five (20) south, of range sixty- 
six (66) west, containing In all tec thousand five hundred and 
ninety-two acres and six one-hundredths of an acre (3,592.06), being 
the same land exhibited on the plat of derivative ep a number 
six (6), Vigil and St. Vrain grant, In ag tn ge i 
Commissioner of the General Land Office May $ 1678: 

Together with all the improveme ts, ways, easements, 


LO the 


1167 rights, privileges, Pianeta ta and hereditaments 

same belonging or in ny wise appertaiming, and all the re- 
mainders, reversions, rents, Issues, and profit thereof, and all the 
estate, right, wes - a claim, and demand whatsoever, either 
at law or in juit , the said party of the Geet part of, in, 10, 07 


out of the : an eves or parcels of land and premises : 

To have and to hold the said pieces or parcels of land and Lega 
ises, with the appurtenances, unto the said party of the second part, its 
successors and assigns, to 1t and their sole use, benefit and be hoof, 
forever. 

And the said P. T. Barnum, for himself, bis heirs, executors, and 
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does hereby covenant, promise, and agree to and 


PHILLIS LOPS, adoes fit \ 
WW he said party of the second part, its successors and assigns, that 
: : 
the said party of the first part, and his heirs, shall and will war- 
rant and torever defend the said pieces O01 Ssenioe land and ‘Gedeanetl 
Ises 1} appurl hnanees unto thesa id oe tf the second part, 
16S its successors and assigns, from and against the claims of all 
persons clal Mne Oo} to claim the same. « ) any part t then reol by, 
inder, or through him, his heirs scale ales aan rs, and 
' fiirtihye r. that he. thr Parby ot the first part t. and his 1) heirs, shall 
na 1] { mies Ie ‘eatter, Upon the le quest and at the 
COSL « the said party of thi second Dal, its successors and assigns, 
Diliak nd exe ut all such othe ar ec OL deeds or other assurance 
y for the more certain and effectual conveyanee of the said 
s or pareels of land lL premuses and appurtenances unto the 
vy of the second its suecessors and assigns or its counsel 
leal aw, shall advis se or requir 
: he said party of the first part has here- 
he dav a id veay first herelnbetorse 
P.T. BARNUM. [WAFER SEAL. ] 
S] ed, and delivered in presence of— 
CHARLES S. CANFIELD 
ST] ‘a ( ‘\ 
j j ] o 
PRIDGEPORT, December 17, A. D. 1878. 
O s day before me personally cane P. T. Barnum, to me 
LO be the individual deseribe cl Wn and who executed the fore- 
rolng instrument of conveyance, and acknowledged to me that he 


ime for the purposes therein mentioned as his free 


[ NOTARIAL SEAL. | CHARLES S. CANFIELD, 
Notary Public 


et 
om, 
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oe 
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COUNTY CLERK’s OFFICE. 
1 Wai ~ 


i, Henry T. Blake, clerk of said Fairfield county: and of the superior 


CO tin and aie hata oar dere being a court of record, hereby 
certify that Charles 8. Canfield, Esquire, was on the 17th day 
170 of December, 1878, and now is a notary public, within and 


ily appointed, commissioned, and sworn, 


. ae + | 
> -. 2 ‘< . os) 7 oe 2 , 
IOr sald Counery, aul 


ving full power and authority by the laws of this State to take 


PAVILIY? Lil iAu Lui 
the acknowledgment of deeds and other instruments, and to certify 


y 


the same; ees administer oaths, to t take affidavits and depositions 
t of court, and to give certificates thereof; that full faith and credit 
may and oki to be given to his official acts and attestations : 
hat [ am acquainted with his handwriting, and verily believe that 
the signature to the instrument hereto annexed purporting to be 
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his is his genuine official signature; and that said instrument is 
executed, acknowledged, and duly authenticated according to the 
laws of this State. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Bridgeport, in said county and State, on 
the 17th day of December, 1878. 


[Seal of Fairtied Co. Superior Court, Conn. | 


H. T. BLAKE, Clerk. 


1171 Sratve or COLORADO, | 
County of Pueblo, | 


ce ® 
ede? « 


[, George H. Hobson, county clerk and “ex-officio ” recorder within 
and for said county, in the State aforesaid, do hereby certify that the 
annexed and fore voing is a true and eorrect COpy ofa deed o1lven by 
P. T. Barnum to the Colorado Cattle Company, filed for record at 
11.35 o’clock a. m., January the sixth, A. D. 1879, as the same ap- 
pears of record in Book 25, 0n pages 562, 363, 364, 565 of the 
records of said Pueblo county. 

in witness whereof I have hereunto set my hand and affixed the 
seal of said county at Puebio this fouth day of February, A. D. 

[Seal Pueblo Co. ] 
(Signed) GEO. H. HOBSON, 
( ounty Clerk. 


1172 Endorsed: F!. E. F. B., master. 79. Cireuit cor 
S. Thomas Leitensdorfer vs. William Craig. Deca. ££. °F. 
Barnum to Colorado Cattle Company. 


1175 And the said paper writing marked G', is in words and 


ngures as follows, to wit: 
De ed. Justus /. Met arly to Colorado Cattle Company. 


This indenture, made this 18th day of December, in the year of 
our Lord one thousand eight hundred and seventy-eight, between 
Justus I. McCarty, of Washington, District of Columbia, party of the 
first part, and the Colorado Cattle Company, a joint steck corpora- 
tion, organized under the laws of the State of Connecticut, and 
located at Bridgeport, in said State, party of the second part, 
witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar and for other good and valuable considera- 

tions in hand paid and rendered bv the said party of the 
1174 second part at or before the ensealing and delivery of these 

presents, the receipt whereof is hereby acknowledged, doth 
hereby remise, release, and quit-claim unto the said party of the 
second part, its successors and assigns, forever, all those certain pieces 
or parcels of land situated in the county of Pueblo and State of 
Colorado, and described as follows, to wit: 

The north half of section four, in township twenty-four south, of 
range sixty-three west; the west half of section twenty-two, north- 
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uarter of section twenty-seven, west vay! of section thirty- 
three, all of sections twenty-eight, twenty nine, thirty-two, in town- 
Ip twee nty-three south, of range Sixt is ee west: also sections 
thirty, thirty-one,in township twent y-threesout a ,of rangesixty-three 
west; all of sections twenty-five, twenty-six, thirty-four, thirty-five, and 
) ) uship twenty-three hs age yor sixty-four 


+ ™ 


L175 west; all of sections three, four, and five, in township twenty- 
four south, of range sixty-four west, being the same land mort- 


aged to the said party of the first part-by Wilham Craig by three 


mortgage deeds, dated, respectively, January 19, 1875, May Ist, 1875, 
and December 10th, 1875, and recorded in the land reeords of said 
Pueblo county in Book 12, pages 154, 228, and 336, — vy, and 
this instrument is intended as a release and discharge of the said 
lortgages, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging or In any wise ap- 
pertainin nd the reversion and reversions, remainder and re- 


inders, rents, issues, and profits thereof, and all the estate, right 
} ) laim. and demand whatsoeve1 


‘ i] ( >] Lt . DosseSSION Cia 
Ss | 1] 1h) iW as 1D equity, of the said party Vy of the first part, 
117 or to the above-described premises, and every part and 
r a. thy ippurtenances 
To have and to hold all and singular-the above mentioned and 
: remis eether with the appurtenances, unto the said 
arty of the second part, and its successors and assigns, forever. 
WILhHeESS Wit f the said party of the first has hereunto set his 
| iy and year first above written. 
JUSTUS I. McCARTY. [WAFER SEAL. | 
yned, § aled, and delivered presence of— 


7 al ana ( OURTY O} Ne li } Ork, } 


Be it remembered that on this 18th day of December, A. D. 1878, 
before me, Charles Edgar Mills, a commissioner of the State of 

177 Colorado in and for the State of New York, residing in said 
city of New York, personally appeared Justus I. McCarty, 


, > RE = 7.77’? t ’ . ] » 4 > . . } : sae . 

rss UiV KROWND LO lii¢ LO be the same person deseribed in and 

; : ; ; 

no executed tl rores lig Instrument as party thereto, who ac- 
| ] t ? ] , , ‘ “43 . on r so ¥ ‘ 

nowledged to} | e had executed the same freely and volun- 


Arliy for the uses and purposes therein me} tioned. and that the 


au — ee } a is 4 
same Was Nis Tree and voiuntarv act and deed. 


} 


ln witness whereof I have hereunto set my hand and attixed mv 
le seal this Sth day of December. A. D. 1878. 
STA of N.  g 

CHARLES EDGAR MILLS 
ommissioner for Colorado in New York. 


150 Broadway, N. Y. City. 
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STATE OF CoLoRADO, | __- 
County of Pueblo, {°°° 


[, George Fi. Ho bson. county e ‘le rk and “ ex-officio” recorder 

1178 within and for said county, a the State aforesaid, do hereby 

certify that the above and foregoing is a true and correct copy 

of a quit-claim deed from Justus I. McCarty to Colorado Cattle Com- 

pany, filed for record at 11.30 o’clock a.-m., on the 6th day of Jan- 

uary, A. D. 1879, as the same appears recorded in Book 25, on pages 
O10 and O14 of said Pueblo county records. 

[In witness whereof | sh hereunto set my hand and affixed the 
seal of said Pueblo county this 6th day of I ‘ebru ary, A. D. 1879. 
SEAL (Siene 1) GEO. H. HOBSON, 
| County Clerk. 

Endorsed: G!. E. F. B., master. 79. Cireuit court U.S. Thomas 
Leitensdorfer to William Craig. Deed. Justus I. MeCarty to Colo- 
T ttie Company. 


me 
~ 

— 
a | 
fit, 

poe 
+ 
a 


1179 And the said paper writing marked H' is in words and 
figures as follows, to wit 


: . ' y,eyye ."Y ‘ , . ’ 7 ° . rf ‘i, 
Deed. 1H iitiam Craig & Mary fy. Craw LO Colorad 0o€ ‘attle Company. 


This indenture, made this eighteenth day of December, in the year 
our Lord one thousand eight hundred and seventy-eight, between 
Villiam Craig and Mary E. Craig, husband and wife, at Hermosilla, 
be } 
| 


a 


| blo and State of Colorado. parties of the first 

part, and the Colorado Cattle Company, a joint stock corporation 

organized under the laws of the State of Connecticut, and located at 
‘| ) state, party of the second part, wit 1esseth : 

at the said parties of the first part, forand in consideration 

ial, ¢ | cood and valuable consid- 

erations in hand paid and rendered by the said party of the 

Sec ond ps imtat or be 


} | — © . " 
rore the enseal lie an d delive} Vv Of th eSe presents, 

4 7 es } : ? 3 ] ] <r - PAWM1c 
the receipt whereof is hereby acknowledged, have COnVERE, SND, 
l and 1 =P . awl hie 8) _ —" : ise 
reieased, and quit-ciaimed, and by these presents convey, reinise, re- 


} 


lease, and quit-claim, unto the said party of the secon d san and to 
s successors and assigns, forever, all those pieces or parcels of land, 
with the buildings and improvements thereon, situate, lying, and 
in tl id county of Pueblo and State of Colorado, and de- 


OWS, to wit 
] 


—_ 
— 
—_ 
ae 
— 
a 
~ 
~ 
oe 
J 


f of the southeast quarter and the south half of the 
southwest quarter of section f} tte ‘T, the whole ot section twe Hty -One, 
the whole of section twenty-two, the south half of section twen ILYy 
five, the south half ot section twenty-six, the whole of section 
twenty-seven, the whole of section twenty-eight, the whole 
1181 of section twenty-nine, the whole of section thirty, the whole 
f section thirty-one, the whole of section thirty-two, the 
le of section thirty-three, the whole of section thirty-four, the 
whole of section thirty-five, and the whole of section thirty-six, all 
in township twenty-three south, of range sixty-three west. 
The whole of section one, the whole of section two, the whole o 
jS———4 8 | 


i 
; 
i 
‘ 
i 


Ay 
f 
: 
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ection three, the whole of tne four, the whole of section f five, the 


vhole of section six, the whole of section seven, the whole of section 
ioht, the whole O} section nine, the whole of Sec tion ten, the whole 


of section eleven. the whole of section twelve, the whole of section 
{ en, the whole of section fourteen, the whole of section fifteen, 
whole ot section sixteen, the whole of section seventeen, the 
hole of seetion ¢ iohteen, the whole of section nineteen, the whok 
tion twenty, the whole of sé ection twenty V-one the whole of SCC- 

tion twenty-two. thie whole ot section twenty-three the 

1182 whole of section twenty-four, the whole of section twenty-five, 
the whole of section twent y-six the whole of section ne enty- 

he whole of section twenty ioht, the whole of section twenty 

ne, the whole of section siaiets, the whole of section thirty-one, 

| le of section thirty-two, and the whole of section thirty-six, 

1 township twenty: -four south, of ri inge sixt v-three west. 

\ ie Ot sec tion one, the whole of section five, the whole 

ection slx. the whole O] section seven, the whole of section 

elg the whole of sect! twelve, the whole of section thirteen, 
the whole of section fourteen, the whole of section fifteen, the whole 
of section sixteen, the whole of section seventeen, the whole of sec- 
tion eighteen, the whole of section nineteen, the whole of section 
twen the whole of section twenty-one, the north half of section 
twenty-two, the southwest quarter of section twenty-two, the 

1183 west half of the southeast quarter of section twenty-two, the 


ii 
;reé 
VAS 


east half of section twent ly- three, the east half of the north- 
quarter of section twenty-three, the northwest quarter of the 
est quarter of section twenty-three, the southwest quarter of 
southwest quarter of section twenty-three, the east half of the 


southwest quarter of section twenty-three, the whole of section twenty- 
four, the whole of section twenty-six, and the whole of section 
twenty-seven, all in township twenty-five south, of range sixty-three 


Tirso F 
West. 


The whole of section twenty-five, the southeast quarter of section 


( ‘ 
twenty-six, the whole of section thirty-four, the whole of section 


hirty-five, andthe w 


| 


hole of section thirty-six,all in township twenty- 


4 | , . , | . : , “sy a ” y " > vs .4 
Loree south, of range sixtv-iour west. 


Ihe whole of section one, the whole of section two, the whole of 
ction three, the whole of erage four, the east half of section five. 
the whole of section elght, the whole of section nine, the whole 

{° 


, “ . : + fe ° 
of section ten, the whi ae section eleven, the whole of section 


>] 


twelve, the wholeof section thirteen. the whole of seetion four- 


teen, the whole of section fifteen. the whole of section sixteen, the 
whole of Section seventeen. the whole of section twenty. the whole 
of section twenty-one, the whole of section twenty-two, the whole of 


ction twenty -three, the whole of section twenty-four, the whole of 


tion twenty-five, the whole of section twenty-six, the whole of 


section twenty-seven, the whole of section twenty-eight, the whole 
of 


sect tion twenty-nine, the east half of section thirty-two, the whole 


of section rs deage: the whole of section thirty-four, the whole of 
section thirty-five, and the whole of section thirty-six, all in town- 
ship twenty-four Siciite of range sixty-four west. 
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The whole of section one, the whole of section two, the whole of 
section three, the whole of section four, the northeast 
1185 quarter of section five, the east half of section nine, the whole 
of section ten, the whole of section eleven, the whole of seetion 
twelve, the whole of section thirteen, the whole of seetion fourtee) 
the whole of section fifteen, the nort th half of the northeast quarter 
of section twenty-two, ser whole of section twenty-three, and the 
whole of section twenty-four, all in township twenty-five south, of 
range sixty-four west. 
The for FoOIneg tracts of land aie, 
tained in the patent and plat granted to said Wilham Cra 
United States on the eight day of cae a A. D. 1878, a recorded 


the main body of lands con- 
r by the 


in the General Land Office in volume sixteen ( 10), ie 312 to 320, 

Inclusive. and ri bash nN) the othce QO] the K of said Pueblo 

county, Colorado, 1n Book 25, pages 255 to 239, genie ts reference 
there LO bel 1Ne hi id for ral More -aelsapian ; deseript tion. 

11S6 The foregoing lands containing seventy-one thousand six 


thereto hundred and thirt Ly-e cht ” (71.638) acres: 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or In any wise appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof, and all the estate, right, title, interest, 
perty, possession, claim, and demand whatsoe ver, as well in law 
as In equity, of the said parties of the first part, or of either of 
them, of, in, or to the above-described premises, and every part and 
parcel thereof, with the appurtenances : 

To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second part, its successors and assigns, forever. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above writ- 

ven. | 
1187 WILLIAM CRAIG. [WAFER SEAL. |] 
MARY E. CRAIG.  [warrr SEAL. | 


Signed, sealed, and delivered in the presence ot— 


CHARLES EDGAR MILLS. 


STATE OF New YorK, | 
City WW County of New York, J 
On this eighteenth day of December, in the year of our Lord one 
thousand eight hundred and seventy-e ight, before me personally 
eame William Craig and Mary E. Craig, his wife, to me known to 
be the individuals described in and who executed the within and 
foregoing conveyance, and acknowledged to me severally that they 
severally executed the same for the purposes therein mentioned. 
And the said Mary K. Craig, being by me examined separate and 
apart from and out of the presence of her said husband, and the 
contents, meaning, and effect of the said instrument being by me 
fully explained to her, acknowledged that she executed the 
1188 same freely and without any fear or compulsion of her said 
husband. 
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being in number three hundred and thirty, each for the sum of one 
thousand dollars, numbered from one to three hundred and thirty 
inclusive, and also in number forty, ach = the sum of five 
1192 hundred doliars, numbered from three hundred and thirt ty- 
one to three hundred and seventy, faalnive the whale com- 
prising one series, and the principal thereof being payable on the 
first day of January, one thousand eight hundred and eighty-nine, 
in lawful money of the United States current in the city of New 
York, at the office of the Union Trust Company, in the said city of 
New York. unless sooner redeemed as herein; tter provided, with 
interest at the rate of seven per cent. per annum, payable semi- 
annually on the first day of January and the first day of July in 
each Year, at the othice O} the Union Trust Company alrore said. C- 
cording to the tenor of said interest coupons, and each of said bonds 
bearing date the eighteenth day of December, one thousand eight 
hundred and seventy-eight, and being certified by the said parties 
of the second part to be of the issue intended to be secured by this 
mortgage. 
119 And also for the further purpose of secur 
ance of the covenants hereinafter contained the said The Colo- 
rado Cattle Company, party of the first part, hea oo bargained, 
sold, released, conveyed, and confirmed, and by these presents does 
grant, bargain, sell, release, COnvey, and con firm, UntO the sald 
parties of the second part and their successors, as such trustees for 
whomsoever may from time to time be the holder or holders of said 
bonds, all the right, title, estate, interest, property, possession, claim, 
and demand whatsoever of the said party of the first part of, 1n, 
and to the said land situated as aforesaid, together with the build- 
Ings and improvements thereon, and more particularly described as 
follows, to wit: The south half of the southeast quarter and the 
south half of the southwest quarter of section fifteen (15 


ne the perform- 


i 


1194 the whole of section- twenty-one (21) and twenty-two (29) 
the south — of section twenty-five (25), the south half of 


section twenty-six (26), the whole of sections twenty-seven (27), 


twenty-eight (28), twent y-nine (29), thirty (50), thirty-one (51), thirty- 
two (32), thi rty-three (55), thirty-four (- 34), thirty-five (55), and thirty- 
six (06), all in township twe nty-three (23) south, of range sixty-three 
(65) west. 

The whole of township twenty-four (24) south, of range stxty- 
three (68) west. 


The whole of sections one (1), two (2), three (3), four (4), five (5), 
six (6), seven (7), eight (8), nine (9), ten (10), eleven (11), twelve (12) 
thirteen (138), fourteen (14), fifteen (15), sixteen (16), seventeen (17), 
elehteen (18), nineteen (19), twenty (20), twenty-one (21) the east 


half, the northeast quarter, and the west half of the southeast 
quarter of section twenty-two: (2 2), the east f the east half of the 
northwest quarter, the northwest quarter of the northwest quarter, 
the east half of the southwest quarter, and the southwest 
1195 quarter of the southwest quarter of section twenty-three (2 
the whole of sections twenty-four (24), twenty-six (26), and 


‘>\ 
o>), 


\i \ CRAIG \ LGC NEAS KITT ENSDOKI EAN 
, » twenty-five (25) south, of range 
} 

\ ie Of Set \ Ze) thie southeast quartel O} 
. « (26 of seetions thirty-four (34), thirty 
) hirty-six . township twenty-three (23) south 
fs \ three (3), four (4), the east 
rrhit (Ss) ne (Y). ten (10) 
) rteen (14), fifteen (15), six 
‘ tA We]hTLV-Olls¢ eld twenty LWwo 
24 twenty-five (25). twentv-slx 
7), twenty ejoht (28), and twenty-nine (29), the 
FT seculon | UV 2) the whole of seetions thirty-three 
) »).and thirty-six (36), all in 
) sou of range sixty-four (64) west 
= 1) two (2). three (3). four (4). 
: 9), the east - half of section nine 
- 1] twelve face thirteen 
orth half of the northeast quar- 
ole of sections twenty-three 
7 | ship twenty-five (25) south, of 
said land b he same granted to William Craig by the 
States by plat and patent dated the eighth day of January, 
sand eight hundred an venty-eight, and being the body 
: t and colored, together with the land known as the Jones 
braced within the boundaries of said Craig land, but in 
aid plat. the whole containing seventy-seven thousand 
hundred and eleven acres and fifty-five one-hundredths 

/ an acre (77 411.59) 

Also the southeast quarter oj the southwest quarter and the 
south half of the southeast quarter of section thirtv-one (31) and 
he south half of the southwest quarter of section thirty-two (32), in 

whship twenty-four (24) south, of range sixty-four (64) west. 

Lots numbered two (2), three (3), four (4), and five (5), and the 

theast quarter of the northwest quarter of section six (6),1n town- 
| LWwel t -five (25) south, of range sixty-four (64) west. 

The south half’of the northeast quarter, the south half of the 
rthwest quarter, the north half of the southeast quarter, and the. 


west quarter of section one (1). the 


t} est quarter oO} ae puke 
uth half of section two (2), the southeast quarter of section three 
the southeast quarter, the southeast quarter of the northeast 
quarter, and thi southeast quarter Ol the southwest quarter 
1198 of section nine (9). the northwest quarter and the northwest 
quarter of the northeast quarter of section ten (10), the north- 
west quarter and the northwest quarter of the southwest quarter of 


SCCLION sixteen ( 1G). Lhe southeast quarter aha the southeast quarter 


of the northeast quarter of section seventeen (17) the south halt ot 


thie southeast quarter, the southeast quarter ot the southwest quar- 


r, and lot number four (4) of section nineteen (19), the west half 


i 
of the northeast quarter, the east half of the northwest quarter, the 
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south west (| ju arter of the northwest quart Cr, ae thet hort hwest qu cil’- 


ter of the southwe ‘St Quarter or section twe ty (20), the north frac- 
tional half and the north fractional half of me southwest quarter of 
section thirty (50), in township twenty-five (25) south, of range sixty- 
five (65) west. 
All of section twenty-five (25), the north half of the northeast 
quarter and the north half f of the northwest quarter of section 
1199 thirty-six (56), in township twenty-five (25) south, of range 
sixty-six (66) west. 
Containing three thousand five hundred and ninety-two acres and 


six one-hundredths of an acre (8,592.06), being the same land exhib- 
ited on the “plat of derivative claim number six (6), Vigil and Sai-t 
Vrain grant in Colorado,” as approved by the Commissioners of the 


General Land Office May 9th, A. D. 1878. 
The whole of said lands comprising eighty-one thousand and three 
acres [and] sixty-one one-hundredths of an aere (81,003.61). 
To have and to hold all and s ingular the premises hereby granted, 
with the appurtenances thereunto be “eet unto the said parties 


of the second part and their SUCCeSSOPFS, as such trustees as aforesal ly 


for the uses and purposes and upon the trusts, terms, conditions, and 
agreements 1n this instrument set forth and declared. 
Provided always, and these — nts are upon this express 
1200 condition, That if the said ony of the first part shall well 
and truly pay to the holders of the said bonds, or of such of 
the said bonds as shall be outstanding and unpaid, and every of 
them, the principal and interest moneys to grow due thereon, re- 
spectively, at the times and in the manner mentioned in the said 
bonds, according to the true intent and meaning of the same: 
And provided also, That if the said party of the first part shall wel 
and truly pay to the said parties of the second part or their succes- 
sors the sums of money hereinafter agreed to be paid annually, be- 
ginning the first day of July, in the year 1582, to be applied to the 
purchase and cancellation of the said bonds 
And provided also, That if the said party oj the first sais 
shall keep and perform all the covenants on its part herein con- 
tained, anc shall, until the tull pe yment of the 
1201 and interest of the said bonds hereby secured or intended to 
be secured, and, whenever neuien by said trustees, keep 
paid off and discharged all taxes, assessments, and other Ineum- 
branees which mav at any time be imposed [on] the ayn premises 
hereby conveyed in trust, or upon any portion thereof, the payment 
whereof may be material, necessary, or essential to the se tion of 
the security hereby created, and perform each and every covenant 
and agreement in this indenture contained, on its part to be pel 
formed, at the time and in the manner hel rein stated. 
Then and from thenceforth these presents and the estate hereby 
conveyed shall cease, determine, and i null and void. 
Sut in case default shall be made in the payment of the principal 
or interest of the said bonds hereby secured, or such of them as may 
from to time be outstanding, or any of them, or any party, 
1202 either as said principal or interest shall fall due accordi 


) 


Prine 1] al 


nd 


: 
: 
- 
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: 
; 
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i 
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tenor of said bonds. or in ease default shall be made in the 


~~ 4 { | . | by y . i ‘ : > - - r 4 
ment or the sums of money to be applied 1 redemption Ol 
kKaS, aS aforesaid and nererMaitel more particularly set forth, 

a7 Re ee ct ! Fite el : | 1 > 2 l. : ee (y" 

hn case the sald party of the first part shall fail to Keep pala oft 


+ £ 
it ails areed the axes, assessments, and othe meumbpranees 


: — — ’ ere , ] clase , cae ; . . dat : ] : 

may ve limposed upon the Ssaiad premises hereby CONnVeVeda QO} 
v ; ~. ’ . . 2 : . 

art thereot, the payment whereol may be material, necessary 


{ toe 
. S$ | 4g + i — ae" Ces +} ] ; » yf . | A119 Beale ou. i } 
Lv li jor the said parties oF the second part, or thelr successors, and 

, < . ] ° . 

+ . i | ] } . ] 7 t ) ] . ] : ] 
hereb thon | empowered, with the aid and assist- 

i 

Y) } } } : } ; + + 1?}% Ps i } ‘ na t « ri). 

- A y eA he, i } SUIS it Chltvel Liit@ ali Ly alla Lcl iv ( p7' 

. 4 ‘ | 

> ’ ‘i, 7 ’ ; ] ’ i es } XY ‘ }* *s {° ‘ va 

n oF the sald premises and every and any part thereof, an LO 
i ‘ . 4 4 
| > F , > . > 4@ >. 
' ; + | » 7 ft cys a. 2 ae ‘ F " . oy . ‘ ¢ 4+ 
noida the same as mortgavees 1h possession fol the benefit |] 
Hehe, I 
yy 4 i peer Ce 4) : | — ] ? } ; sie tal aie } na 1 { ey eee 
FAS, be HOorwmers OF the Salad vVondasS HNeredvdv Secured, ahha to Pretalth 
’ , 4 - ’ " +* ) »}*T ” and 1] a , ‘4 mina " 
nCCI Session Sala property, allt LO Sell the same, oO! 
1, ] an arw hw ¢] 607 ort ‘ 
miuUch thel i I med necessary by the said Parules Ol] 
na — - ; t | _— hHilsaatinn f 
na part, or their successors, to adischarge the obligations O] 
NC Salad Paruy OF tHe TIS part at the time ol sald default. 


And tne s i parties of the second part or their successors are 


by authorized and empowered to grant, bargain, and sell the 

aid property hereby mortgaged, and alithe right, title, interest, and 
U1] f red | ie sald party of the first part therein, at 
aiter ni ving first advertised the tim 
es in each week for six successive weeks 

prior | i sale in one or more of the newspapers of general cir- 
| ished 1) each ol the eities ot Boston, New York, and 
the said attorneys of the said parts of the first part. 

these presents duly constituted and appointed to make, ex- 

204 ecute, seal, and deliver to the purchaser or purchasers thereof ¢ 
24 La id sufhi é I le dord eds 1n fee-s mple for the same.and 

) the moneys arising from such sale, after paying the expenses 
hereof, and all other necessary expenses and charges, to pay to the 
several holders of the said bonds and coupons hereby secured the 
mount of principal and interest which may be due or unpaid to 
them respectively, whether the same shall have matured or other- 
ise, rendering the overplus to the said party of the first part, which 
sale so made shall fore, be a perpetual bar both at law and in 
equity against the said p of the first part, its suecessors and 
ASSIONS, and all other he rsons claiming the premises so sold, or any 


. * . 


part thereol, by, from, or under the said party ol the first part, 1ts 


And thisindenture further witnesseth : Thatit is hereby covenanted 
| hat tl the first part shall and will, 

1905 on or before the firat dav of July in each vear. hecinnine i 

b4VU09 0 =6ON OF HDeTOre the tirst Gay OF July In each year, Deg Inning 1n 


os 


the vear 1882, set apart and pay over to the said parties of 


the second part the following sums of money, to wit: On or before 
the first day of July, in the year 1882, the sum of twenty thousand 


7 1? . 


dollars ($20,000); on or before the first day of July, in the year 1885, 
the sum of thirty thousand dollars ($30,000); on or before the first 
day of July, in the year 1884, the sum of forty thousand dollars 


5 i 


nd 
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($40,0000) ; on or before the first dav of July, in the vear 1885, the 
sum of fifty thousand dollars ($50,000); on or before the first day 
of July, in the year LSS6, the sum of sIxty thousand dollars 
($60,000); on or before the first day of July, in the year 1887, the 

nt hous: irs (S70.000): on or before the first dav 
of July, in the year 1888, the sum of forty thousand dollars ($40,000), 


] , —_ ’ _ ie 7 © : ‘Be : > a — 
lon January first, in the vear 1559, the sum of forty thou- 


a (ij OT) - 
1 . | } ] ir ] = t + | . ) -_ . +7 ‘ ] - ‘ - 
L206 ind dollars, or the balance of the prin Ipai aue and unpaid. 
4] ] > : ‘ ; | ‘ aol . ] > oa 4 , 
\nd. the said parties of the second part hereby covenant 
7 . . 
| sums of money to the purchase and re- 


7 , } . . , : >. ° 
nilar and equal amounts of said bonds, as hereinafter 


ry} ERE, an ak oe ee ee lraw , > th on] 
ine ponds thus LO ve redeemed shall be qarawn by lot by the said 


} fe at ’ Di ae { ea ; F , > 
arties | the second part on the first aay Ol July In each year, be- 


1) 

i 
oln 
ee 


-_— . 4 | " aad 4 } : : 4 ‘ » r } ° . +, ° J ?} a h Y 

aoe in the year 1882, and each veal thereafter, and the bonds 
= 2 1] ] ee fj. ] > ] ,\ ' ’ ‘ 4 " al 

so drawn shall be paid off and redeemed at pal and accrued interest 


ay ; + | . » ‘ ‘ 4 ‘ » cue. ¢ ¥ at, y ] 4 sort a 
irom the sum so setapart and paid over as atoresald on the first day 


i Piil i CA i 
= sais 4 “ata oa _ ool . 1 ("3 : { —_ - - - 4 . 

Or AUGUSTE TN each Vear ON ahha altel the first day of August, in the 
i 4} . 14 °) | >= >) " ’ ? 4 | \ ] I wee . Bes ‘ 1] as) ‘ , cy 
ear 150Z, When mnterest on the bonds SO Grawy) shall cease to the 

} , Y ! ... Seige % ; cr. Pr SY Tee } } ie a P 1] an ie 3 . 
noider or noiders thnereotl : rovided, however, hat notice oj 

1 ef)" +1, —SEESGe i r + + | , l,, iV 4 f d v4 VW } ot oy |] ha on t th s 
Lh éa\/ f tii RS UE EES RPE MP Lilt WUTLLUS SU ‘ raw i flail i) GIVE tT) LO if 

} Os i] a iccae enn : . ] “1 lara > +h, Anaee 
holders thereof by advertising the numbers of the bonds so 


} 7 Q ‘ ° ’ | ° . 
qarawh once a week for three consecutive weeks between the time of 


—— se ; oe ee: oe See eee ' Aucsust following in a dailv 
SU ¢ i] ne ana the said first day Gi August lOLLOW INS I a Gally 
e ‘ ‘ v 

: ¥ | ae, a lin the citv of New York 

newspaper of general circulation published in the city of New York, 
f | {} ] ¢ 3 } : 7 ) P ? | } Ss hav h ) Ira ° 

LO the eifeet thatsuen bonds bearing SUCH HNUMIVeELIS Dave DeEeH Grawn 

‘ ores 1c 
1 off and redeemed as aforesaid shall | led 
\ Y | OW and redeemed aS aforesala Shall ove cancellet 


‘ 4 | ‘ ¥ “ . . } : : ‘ oe dos . ) Pe : j > | ; ° 
OV the Salad parties Of the gine’ pctl Lr't and delivered over to the said 


, a ths ° a ry. - ' . ‘ 2 »* ] 
party of the first Leas The said sums of money so set apart shall 


. ( } 

: ] , . ] | | — ee es is 4] , 
purchase and selial nption ol the said bonds as aforesaid until they 
a ee. -) ° ; " , 
all shall be paid Or the principal pecome aue, 

f the second part, the trustees her 

their successors, may resign the trust hereby imposed and 
. . ee , 4 . . 

yV olving Sixt ’(6U0) Gavs previous notice 

V0" . . ° } . ‘ j “e : , ” : } : . 
1208 in Writing to the said party ol , the iirst part; and in Case Ol 
the le ath. resloneé ition, removal by a JOT] tent court, or the 


4 


| 
i 
' 
} 


neglect, refusal, or ineapability to act eens trusice for the time 
being under this indenture the party of the first part may, by reso- 
lution of their board of directors adopted at a stated meeting, ora 


special meeting called for that purpose, thereupon appoint a new 
l of the former trustee under this inden- 


trustee in the place and stea 
ture, and so from paragon alr said trustees may be filled 
the first part shall neglect 


we 


In like manner; but in ease the party o 
to appoint such new trustee within hice anes ths after the vacancy 
shall OCCUPY, as aforesaid, or in ease the trustee so appointed to fill 
such vacancy shall not be satisfactory to the holders of a majority 
in amount of the said bonds by this mortgage secured and then 

outstanding, the holders of such majority in amount of such 
1209 bonds may, by writing, under their hands and seals, ap- 

59—48 j | 


point a new trustee to fill 


Loree months 
| } 


the bondhold 


Oe ge eee ee - 
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such vacaney, and such appointment so 
nade shall — siti any made by said party of the first part within 
t preceeding such appointment by the majority of 
iecl’s, al 1d the bE rsoh or corporation SO appointed as atore- 
said shall, immediately on such ap pointment, and on — tance In 
writing of such trust, become vested with all the estate, trust-rights 


wers, and duties of the trustee in whose place he shall have been 
Berelesee ted. 
\nd the sald party oO} the first Part, ior itself and 1ts successors, 


th the said parties of the second part, and their 
Ld, that it wv il]. al the reasonable ret juest t of the said parties 
of the second part, make and execute all further conveyances, as- 
urances, ana Instruments needtft Or proper to assure Or Ccon- 

b 


3 , xi ] . 3% > ; ' 1, Al : ] ) ’ r4y ff 
41 VU yey to them aii the premises h ere intended to be mortgaged 


: } . 4 | + ay . : . 
partyv of the frst part Nas caused 1ts 


The vv iit CQOi Ulit Sa iQ } 
rat seai to doe he reto afhixed and these presents LO be signed 
duly-autho1 vA c pre side nt ane Scere lary. 
A the said parties of the second part, In witness of their accept- 
COnNVeVahce and trust herein COn ferred, | nave hereto sub- 
ed their names and affixed their seals the day and year first 


THE COLORADO CATTLE COMPANY, 
by D. W. SHERWOOD, President. 
test CHARLES SHERWOOD, Secretary. 
JAS. B. JOHNSTON [ WAFER SEAT. | 
A. F. FREEMAN. | WAFER SEAL. | 
\ ttest CHAS. EDGAR MILLS. 


STATE OF NEw YORK, 
. ae — \, y SS 
City and County of New York, | 


Be a re — red that on this eighteenth day of December, one 
thousand eight hundred and seventy-eight, before me, Charles Edgar 
Mil % a commissioner for the State of Colorado in and for the State 

f New York, duly ap pointed, commissioned, and qualified, person- 
ly app eared | Davi id W. Sherwood, president of the Colorado Cattle 


‘) i 
ci aa 
+ 


Company, and Charles Sherwood, secretary of the same company, 
who, being by me severally sworn, did depose and say that he, the 
said David W. Sherwood, was the president, and he, the said Charles 
Sherwood, was the secretary, of the Colorado Cattle Company : that 
they each knew the corporate seal of the said company, and that the 
same was afhixed to the foregoing instrument in accordance with au- 
thority from the board of directors of said company, and that each 

subseribed the said instrument in accordance with said au- 
1212 thority, and that they acknowledged that they executed the 

said instrument in manner aforesaid as the act and deed of 
the said company for the uses and purposes therein set forth. 


rie 
; 
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In witness whereof I have hereunto set my hand and affixed my 
official seal this 18th day of December, A. D. 1878. 
| COM’s’R’S SEAL. ] CHARLES EDGAR MILLS, 
Commissioner for (Colorado MD New York. 
150 Broadway, N. Y. City. 


STATE OF CoLoRADO, | 
County of Pueblo. j 


> SS - 


[, George H. Hobson, county clerk and “ ex-officio” recorder within 
and for said county, in the State aforesaid, do hereby — that the an- 
nexed and foregoing is a true and correct copy of a mortgage deed 

given by the Colorado Cattle Company to J. Boodman John- 
1215 ston and A. F. Freeman, trustees, filed in mv office for record 

at 11.55 o’clock a. m. January 6th, A. D. 1879, as the same 
appears recorded in Book 21, on pages 179 to 187, inclusive, of said 
Pueblo county records. 

In witness whereof I have hereunto set my hand and affix- the 
seal of said county this 8th day of February, A. D. 1879. 

[SEAL. | (Signed) GEO. H. HOBSON, 
| County Clerk. 


Kndorsed: ['. E. F. B., master. 79. Cireuit court U.S. Thomas 
Leitensdorfer vs. William Craig. Deed. Colorado Cattle Company 


to Jas. B. Johnston & A. F. Freeman. trustees. , 
1214 And the said paper writing marked J' 1s in words and fig- 
ures as follows. to wit: 
D. 
DEPARTMENT OF THE INTERIOR. 
GENERAL LAND OFFICE 
W ASHINGTON, D. C., Feb’y 7, 1879. 


[, J. A. Willamson, Commissioner of the General Land Office, do 
hereby certify that the annexed tracing of the plat of the lands 
awarded to William Criag in the Las Animas grant, Colorado, is a 
true and literal exemplification of the plat of survey of said claim 
on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington 
on the day and year above written. 

[SEAL. ] (Sign’d) J. A. WILLIAMSON, 


Commissioner of General Land Offic 
(Here follows diagram, marked p. 1215.) 
12153 Iendorsed: J'. E. F. B., master. 79. 


1216 & 1217. And afterwards and on, to wit, the 28th day of April, 
A. D. 1879, eame J. O.Shackelford, Esq.,a solicitor of thi 
‘court, and filed in said court and In said cause a certain petition for 


lecree, and the said petition Is in words and figures as follows, to wit: 
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thousand acres, petitioner Hallum and Bradford to get one-third 
each of the one-half. Your peti tioner furt it ee ee 
never appeared in Denver in the said suit until the last term of the 
court, and stated to the court that he woul file his brief, which he 
has failed to do. The said Hallum had an interview with Craig, but 
after the proof Was discovered ot the fraud, and On his return from. 
Pueblo, he withheld his confidence from petitioner, and the taking 
of the testimony and establishing the fraud deed ; ceased to confer 
with petitioner, who had most the entire management of the case in 
the court at Denver, and since the last term he has addressed a let- 

ter to petitioner that he has no further use for lega 
1221 Hallum is insolvent, except his interest in the real estate 

here. Petitioner states that under the contract with Hallum 
he was to have the one-third of the one-half of all the lands de- 
seribed in) the bill filed in this Cause, £ nd he, you- petitioner, has a 
vesti- of interest in said suit Petitioner further states that he is he 
is informed, and believes the fac t to be, that he, the said Hallum, has 
written to one of the judges of shies: cons’ that suo-eeiieAua-ceanenie 
appear in said suit except himself. Petitioner is further informed, 
and believes the fact to be, that said Hallum is correspon ling with 
the said Wilham Craig and the other claimants of the lands, and 
that his object and purpose is not to have a cecision of this court 
on the fraudulent grant of Craig and to defeat petitioner's ohiian 
as he has taken no steps in the. cause since he left here, his object 


? 

t 
. 
Q 


and purpose being to defeat petitioner in his just dues and claims 
to said land and fees for services rendered in this case, for 
1222 said Hallum & Leitensdorfer. Petitioner has all the corre- 
spondence written by Hallum and Leitensdorfer, which, 1f 


hecessary, he will exhibit to the court, as it amounts to a volumn. 
Petitioner therefore prays your honors, inasmuch as he has a lien 
and vested interest in the lands. involved in this suit, that your 
honors will render such decision as Is proper, accord is to the faets 
Serge se 11) the record, that justice 1) | Ne fraudu- 
t platt obtained by Craig be set aside, and that the Commissioner 
oF Ve Genoese be permitted to pass upon the claims of 
the derivative claimants, and to grant all relief. 


(S’e’d) J. O. SHACKELFORD 


a 
se 


\ be aqone, that 


; 
STATE OF COLORADO, 
County of Arapahoe, } 


é at eee a aaa Paw: ud sieht iis Cae : | ) | eee Se Eye , 
his qaay personally appeared before me. J. <. Shackelford, who 


* . , } | . 7 i — 1, . 
made oath in due iorm that the faets stated ot His own oe 
. : , ° . 2 , ae: + : 
in the loregoing petition are true, and the statements lade 
‘ : » - ° ] ? pf. r 4 
er: upon the information of others he believesto be 1 the 


statements sworn to are those set torth in the pe sia Aled by 
J. O. Shackelford in the suit of Leitensdorfer against Craig in the 
suit now pending in the U.S. court, Denver, Colorado, and. whicl 
is now attached to this affidavit. 


(S’o'd) J. O. SHACKELFORD. 
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Leitensdorfer, to be read in evidence and referred to on the final hear- 
ing of thiseause. Said motion will be founded on the record, files. aid 
grssreene s In this suit. 

Dated June 16, 1879. 


(S’o'd) GY. G. SYMES < 
G. Q. RIC] HMOND, 
: Nolierti + Def’ f 


To John (). A. King, sol’r for pl’t’ff. 


Received a copy of the foregoing notice this 16th day of June, A. 


LS79. 
Z o’eloek p. m 
(S’o’d) JOHN (). A. KING, 
Solicitor for Plt 


Endorsed: No. 79. In the cir. e’t U.S. Thos. Leitensdorfer vs 
Wm. ( 1's alg. Notice Vv proof of service AS to mo. to allow eertain 
papers in evidence. Filed Jun- 19,1879. (S’g’d) Edward F. Bishop, 


clerk, Symes W Richmond, att’ys of def’t. 


And afterwards and _on, to wit, the 2d day of July, A. D. 
1227 1880, the same being one of the regular juridical days of 
May term, A. D. 1880, of said cou 
James M. Love, district judge for the distric 
following further proceeding was had and entered of record in said 
court and In said cause, to wit: 


Decree. 


THOMAS LEITENSDORFER 

vs, | a 

l ' . EGS Fs : ‘In Ccnancer\ 
WILLIAM L. CAMPBELL, United States Surveyor Gen- , 


eral for Colorado, and WILLIAM CRAIG. 


For an injunction and other relief. 


1] 


t 


i 
x 
‘| 
is 
A 


Be it remem bered that this Cause came on to be {) Day heard and 
determined in the circuit court of ore United States for the district 
ot Colorado. on the 2d dav of Ju LZ LSSO, before the Honorable 
James M. Love, presiding, upon the original and amended bills, an- 
swer the reto, and }) roots and argume nt of counsel, ; an 1d the Same hav- 
Ing been heard and fully understood by the court: 

[t is therefore ordered, adjudged, and decreed, that the decision or 
award of the register and receiver of the lands. described in the bill 

and pieadings ot date the Zo da ot Hebruary, LS7/4, in favor 
1228 of defendant, Wm. Craig, is fraudulent and void. 

And it is further ordered, slcudiniee and decreed that the 
patent for the said lands issued to defendant, Wm. Craig, on the Sth 
day of January, 1878, be, and it is hereby, leclared and decreed to 
be null and void, and that the approved plat or plats delivered to 
defendant, Wm. C : lig, as evidence of title to the land described in 
the bill by Wm. Campbell, surveyor general, be, and the same are 
hereby, declared and decreed to be null and void. 


ie Loahiests 
wh tne 


eebee torch at 


restores 


{ 
} 
i 
i 


et 
~~ + 
oe > 
oe — 
f ” 
vo 
-— 
- 
- 
~ 
f 
~~ SB f 
. — 
_ - 
. rg 
7 
eed —< 
e - 
~« > 


a 
= —~ 
* ee — 

oo 
a { — 

a 5 
- 
pone 


— 
ow — 
ot — 
— 
et pene an 
—" ~ 
-~ . ~— 
- ° ~— 
° ae ew 
ae 
” nyo ’ 
di we 
~— Poac 
’ 
~ 
wh o 
om 
ed 
— 
— 
oe 4 
— 
a ee > 
os — mg 
P ~ 
ms 
ss > ae 
- 
_ ip a 
bia — 
“ . we 
= - bm 
~ 
- owe 
1 ow 
ew anumned 
~ 
~ 
— — ~— 


: j - 
oo . “4 
os > 
~~ aren = 
io a. —~— 
 — ou oxtund 
> mt a> <td 
a pod 
- ate a 
went Pus 
. —— 
f ———_ 
a a : 


~ ” 
we 
—~ nee 
~ oe 
<7 “_ ~~ 
f 
2 s 
; 
f 
j 
J - 
~ ys 


~~ 
—4 
—_ ~ 
a ae 
~~ 
“ 
| 
See 
4 
‘ 
, 
J 
pe wee 
a 
—_ 


aenenniehint amhiciatte edememadie manatee ceed 


7 
LO. 


‘ 
a 
i 


’ } 
j 
‘sits 


Phombs W D. W. Sher- 


do 


OOOO) 


{Ss 


‘ 


Mundred 


] 
' 
i 


— 


——,1n the 


by these presents. 


ne 
an 
~ 
> 
— 
pow 
, ow 
— rr 
—< — 
~d 
— 
ome 
Samed | 
_— 
ay J 
— 
2 ot 
ues 
— 
— i 
— 
——e 
-—- _ 
— 
J 
a ~~ 
— » 
aw er 
—_ 
—_ = 
=, ~~ 
-_ ~~ 
— 
o = 
. - 
- 
me teed 
a 
a ro) 
ro pad 
, 


~ ow 
i — 
aL 
L 
- 
- 
a - 
= 
Ba. 


+7 


nen a ey 


Maas Trepma aly. . 


{= 


1S 


WILLIAM CRAIG VS. THOMAS LEITENSDORFER. 173 


of the United States for the district of Colorado. in a suit pending 
1m said court between Thomas Leitensdorfer. eoreaeesicn Q nd Wi iam 
Craig, a judgment was rendered against th 1 Wi umn 
Craig and in favor of said Thomas Le 
liam Craig having obtained an ¢ 
the judgment and “decree in the suit aforesaid, and a citation di- 
rected to the said Thomas Leitensdorfer, citing and admonishine 
him to be and appeat at a Supreme Court of the United States to 

held at Washington on the second day of October next 

Now the condition of the above obligation is such that if the sald 


— 


. 
— 
ws 
<— 


Le nsdorter be the 


to the sald court to reverse 


—_ 
meee 
——s 
~ 
oo 
~ 
~~ 


William Craig shall prosecute said appeal with effect and answer 
all damages and costs if he fal ake his plea, tl | 
above obligation to be void; else t 
(S’9"d) 


9 


) 

| . 
: BENJA. | 

T> 


BE 


rove qd by— 
(S’o’d) SAM. F. MILLER. 


* ; , ' 
ge 4 _) fr ) If £ +i ie f sy 
Associate fustice (jl LFié SU} ie itie f (pil) 


October 14th, 1SSO 


. ‘ys 1 . : g * 
Asi0, Justificatio 


ii, Vitel bade a iianeaiiee — ——e 
[HE UNITED STATES OF AMERICA, | 
cinch Seheseoune 

District O} Colorado, } 


> rex ’ | y 1} ] 7 . } — —" . ] . ] 
P. R. Thombs and D. W. Sherwood, sureties on the within bond. 


t ’ } } 
being each first Guly sworn, Geposes and saith that he 1s worth i 
7 ¥ 1 Pe | 
real estate and OLE I property Lite SUT) i >¢ '¢ > 4 SeT OPPO i} nis ateeee 
} “ 3 ’ » \ Pa z. , } } } i] 
a IS tO Say: AS to ‘i R. The I) bs. (S500) five hunared dollars: as 
» ] } } } 1} ! } 
W. She rwood, (S5O00.00) five hundred dollars. over and abov 
a et rat bt ( 1 13 ab And in nrnnartyv aenhiect ta lavu and 
clit DVIS lust de Sand tl ydaitie S ahd 10 PLO MeTLY SUD] et L tO le@VV alld 
sale upon execution 
-— 
[BS 


a. 2) ee ae a ae: oe, ee , c 
ce and sworn to belore me, at Pueblo. this 24th dav of 


August, A. D. 1880. 


fTSeal U.S. Distriet Court. | 
| EDWARD F. BISHOP, Cle 
By MARK G. BRADFORD, 
| Deputy ( 
[Endorsed :] Gen. No. 79. Cireuit court of the United States, dis- 
trict of Colorado. William Craig Us. ‘Thom: S Lu itensdortfer. Bond. 


500.00. Filed in the cireuit court U.S. this 18th day of Oct., A. 
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D. 1880. (S’g’d) Edward EF. b 
125] And afterwards and on, to wit, the 6th day of May, A. D. 1552, 

thesame being one of the regular juridical days of the May 
A. D. 1882, of said court—present, tie Honorable Moses Hallett, 
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WILLIAM CRAIG VS. THOMAS LEITENSDORFER. tiv 


\- damages and costs if he fail to make good his plea, then the abov 
oe to be void; else to remain in full ips and virtue. 


S'g'd) D. W. SHERWOOD. [seEat.] 
BENJ’N B. FIELD. [ SEAL. | 


Approved, 
(S’o'd) MOSES HALLETT, Judge. 


12523 [Endorsed :] Gen. No. 79. Circuit court of the United States, 
District of Colorado. Thomas preeiiehrs vs. Wilham 

Crag. bond, $500.00. Filed in the circuit court U.S. 

O] May, A. D. 1882. (S’o'd) Edward I. Bishop, clerk. 


; on . 7 = 
LEIS S day 


+f And the said citation is hereto attached, to wit: 
?. 
)) Citation. 
1255 THe UNITED States OF AMERICA, District of Colorado: 
) . nage te 
U.S. Cireuit Court 
{> ren as . rr . 7 c™ , ° 
Lhe United States of America to Thomas Leitensdorfer, Greeting : 
You are hereby cited | and admonished to be and appear at a Su- 
| eme Court of the United St: he hold Sie of Washi 
preme Court of the t te ites to be holden at city ol ashing- 


ton on the 2nd day of Oe ober next, pursuant to an appeal filed in 
the clerk’s othee 8, yt the eireult Court ot the United states for 

trict = Colorado, wherein William Craig is appellant and you are 
cl} wie llee, to show eause, if any t 


here We, whiv the judgment rendered 

the said appellant, as 1n the sald appea | mentioned, should 
thet ee corrected, and why speedy justice : sho UI ld not be done tO the 
parties in that behalf. 

| Witness the Honorable Moses Hallett, judge of the circuit court 

| of the United States for the district of Colorado, this 6th day of 

Mav, in the year of our Lord one thousand eight hundred and 

elghty-two , 


MOSES HALLETT, Judge. 


Za Proof of Wer) Ne ’ 


THe UNITED STATES OF AMERICA, | 
District of Colorado. } 


in this 14 day of August, A. D. 1882, personally appeared M. B. 
MeGraw, under sheriff, before me, the subseriber,.a clerk of the 
county court of the Co. of Las Animas for the State of Colorado, and 
makes oath that he delivered a true COpy of the wit thin eit tation to 
Thomas Leitensdorfer at his place of business, in Las Animas county 
and State of Colorado, on this the 12th day of August, 1852. 

[Seal County Court Las Animas County, Colorado. | 
JUAN VIGIL, Sheriff 
By M. B. McGRAW, 

Under Sheriff. 
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THOMAS LEITENSDORFER. 


e this 14 day of August, A. D. 


oe 
A. M. MOORE, 

Cowrt, Las Animas Co., Colo. 
the United States, dis- 
appellant, vs. Thomas 
ircuit court of the U. 
I’. Bishop, clerk, by 


y for plaintiff 


ry 4 
(Di 


‘the United States 
hereby certify the 
complete transcript 
heretofore filed Or 

Wd tain cause lately 
welitensdorter Was complain- 
c.. ae hE 
and comMpietely 


- 


EDWARD F. BISHOP. Clerk 


for appellant. 


No. 48. 
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ON perme es on ~ 


nh Siprme Curt of he Utd State 


OCTOBER TERM, 1886. 


WM. CRAIG, Appellant, 
vs. 
THOMAS LEITENSDORFER, Appellee, 
J. ALLEN and LEE ANN &. KING, 


Administratizx, Intervenors. 


BRIEY FOR. APPELLANT. 


BENJ. F. BUTLER, 
O. D. BARRETT, 


of Counsel for Appellees. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


WILLIAM CRAIG, Appellant, 


US. 


THOMAS LEITENSDORFER, Appellee, AND THOMAS 
J. ALLEN AND LEE ANN S. Kine, Administra- 
trix, Intervenors. | 


Brief for Appellant. 


STATEMENT OF CASE, 


This is a suit in equity, brought by Thomas Leitensdor 
fer to obtain the cancellation of an approved plat, delivered 
to William Craig by the United States, for a tract of lanc 
lying on the Huerfano river, in southeastern Colorado, 
forming part of the Las Animas Grant, and to enjoin said 
Craig from prosecuting any suit at law or in equity, onsaid 
approved plat as evidence of title, and for general relief. 

In December, 1843, under Mexican authority, a large 


grant of land was made to Cornelio Vigil and Ceran St. 


Vrain, situated near Trinidad, Colorado, containing several 
millions of acres, and including the lands for which said 


approved plat was given to Craig. 
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4 4 i 
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protne!l Mucene. and through otver mesne conveyances to 
5 3 } a » 4 , ' + . ¢ " “YY . ? . } el} Y) nVQeroc YY} 
Dims , we 11m] im to sixteen thousand acres 10 
] A T he 27 
i . i | ; > ‘ 
F s Animas river, 1nciuding the site 
7 } 7 ] 
‘ + + P ‘ . the 
( Ll ( iatract of land -lying on tbe 
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ry , + | f » lands 
ih LuiU ’ miles north or the Lanas 


( and tne eirs and. assions, 
DY aCl OL VO! ess of Jun ct Rs LS6Q, this vrant was con- 
j . 

» ] | , 4 “ae . : ‘ Ds re a 
oOrmeda to the ext tL OF twenty-two square leagues ONLY 9 
4 alli aie ws 4 | Di ; ie ld : - 7 

ct providing, that the conirmation shouwid enure frst 
“ : atiy >} ? 7 »{ the rioinal 
‘ 4 ‘ VAatlL\ VWiGilliatl S 4 | Lilt OTrioinai 
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orantees. It was 
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ised of much 


} } ] Le —_ ] ee eae ae wie / oe an 
more iand 1n the gonrant than pad deen confirmed by said act 
fF Conorece co that the act in fart : ‘ed exclusivelv tc 
OF UVODLTCSs, SO that the act, 1n fact, enurea e@xciuslvely 9 


the benefit of the derivative claimants giving to them 


7° : ° e a . . } } “rr : ‘ 
accoralng to their priority or rmigot tne specie lands to 


rhianh ry | } ] | d54la fe h ‘Ons re : 
which they had obtained titie from the original orantees. 
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As the iandsconntirmed by sald act of Congress were far less in 


anh ntityu than + | » Iay a " ' r the °] ‘inal Tal C8 ith 
quantity than the lands soida Dy the original crantees within 
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7 e ° . ' 
sald grant, a contest arose between the derivative claimants 
= «4 — or ee | menses eecel a a i + Pry VAy ¢] 
as to which had prior richt to the lands confirmed. For the 
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settiement of this controversy between the derivative claim- 
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receiver or the proper tand UO ince a Specis | tribunal to take 
eviaence anda to aecide as to the rights of the several dei lVa- 
' > } one? ‘ ] * 2 4 s - i. ee ‘ : om on at: a 
ve Claimants,and to designate the specific land to which each 


ari: ar eS = wt 1 . ionxnee , ry e 
ead; and the law turtne! provided (hat proper 
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receiver of the Land VUlice at J € (Volorado | 1é 
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Loe SI1LE OL Lie ( itV Ol PrliawiaQad \\ IT) [ } i ) ape 
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was that of William Craig. The claim of Thoimas Leitens. 
dorfer was rejected in toto. Said Leitensdorfer and some of 
the other claimants whose claims had been aul in whole 
or in part, appealed from the decision of the register and re- 
ceiver to the Commissioner of the General Land Office. 
Craig contended that no ppea il | Lay from the decision of the 
registel r and. recel iver, vt being a — tribt _ nutes 
for this express purpose, by an act of Congress, which made 
no provision for an appeal from their decision. T he ques- 
tion of law thus raisea was by President Grant referred to 
the Attorney-General, who gave his opinion that no appea 
lay from said decision of said register and receiver, and 
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< er 7 ) ey , . ‘ . , + " : ed \ . ae > == } 
thereupon, President Grant issued an order. of which the fol- 
j | 


lowing is a copy: 


“Tn the matter of b> igang Craig, owner of certain 
lands in Las Animas Grant, fies 

‘In aceordance with ae vpInion and recommenda- 
tion of the Attorney-General, upon t| 
mitted to him, the Commissioner of the Gene ral Land 
Office is directe 0 to instruet the Surveyor-General of 
Colorado to deliver to Colonel Wilham Craig an ap- 
proved plat of the land adjudged to him by the regis- 
ter and receiver of the Pueblo land district, in tl! 


State, aatea February 23, 13874. 
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“Tf, in the opinion of the Commissioner of the Gen- 


s | fy ‘ ty ) sa >> 
eral Land Office, and the Secretary of the Interior, the 
i ’ | } } r-1): “ ‘ >< . ; ’ Ve ] ‘ 

amount of the land owned by William Craig is less than 
; } ‘ ] Ss i 
that heretoiore awarded, then the ordel upon the our- 
vevor-General of Colorado may be for the amount of 
et ee .- 1° ? 

iand deemed due him 
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“ HXECUTIVE MANSION, March 2, 1877. 


Shortly afterwards, the Commissioner of the General Land 
Office delivered to Craig the approved plat, for the cancel- 
lation of which this suit was brought. 

The suit seems to have been brought not for the purpose 
of enabling the court to determine any right, as between the 
parties, to the lands in question, but for the sole purpose of 
having cancelled the approved plat issued to Craig by the 
United States as evidence of his title to his lands, and to 
obtain the injunction above referred to, under the supposi- 
tion that the cancellation of the approved plat would clear 
the way for the Commissioner of the General Land Office to 
disregard the opinion of the Attorney-General, as to the 
proper construction of the law creating the register and re- 
ceiver a special tribunal to determine the rights of the sev- 
eral derivative claimants to lands within the Las Animas 
Grant, and to hear the appeals of the disappointed ones, and 


4 


to modify, reverse or confirm the decisions of the register 
and receiver, according to his own judgment in the matter, 
as fully as if authority, so to do, had been specifically con- 
ferred on him by the act in question. 

The suit is not brought on the theory that the Court has 
any jurisdiction to determine any question of right or any 
question of title to any of the lands of the Las Animas Grant, 
but on the theory that the action of President Grant, the act 
of the Attorney-General, and everything done in and about 
the matter subsequent thereto were without law, and there- 


fore, ought to be so declared by this Court as a proceeding 


= 


—) 


aneilli ary to the exercise by the Commissioner of the Gen- 
, . ? " . 

eral Land Office of the right claimed by Leitensdorfer to 

hear and determine the appeals taken from the decision of 


the register and receiver. 
Statement of Pleadings. 


A bill in equity of Thomas Leitensdorfer, filed in the 
Circuit Court of the United States for the District of Colo- 
rado, on the 4th day of May, 1877, and on the same day an 
affidavit filed of absence of William Craig, the defendant, 
from the State. (Rec. p. 18.) Subpoena issued May 10, 


1877; returned same day by Marshal, “Craig not found.” 
Appearance on 14th day of May of Craig, by attorney. 


a 


(Ree p. 23. ) 

July 13, 1877, decree “that temporary injunction hereto- 
fore granted is dissolved and that the demurrer to the bill 
be sustained.” ; 

On prayer of the defendant leave is given to file amended 
and supplemental bill within ninety days. (Ree. p. 31.) 
On the 6th day of October, 1877, Leitensdorfer filed his 
amended and supplemental bill against Campbell, Surveyor 
General, and Craig, defendants. (Rec. pp. 31-32.) Writ of 
subpoena sued out on the 6th of November. Return of ser- 
vice on Campbell, on the 12th day of November, ’77, and 
non est as to Craig. (Rec. p. 87.) On the 3d day of Decem- 
ber, several demurrers by Campbell and Craig are filed. 
(Rec. p. bee: 

July 6, 1878, decree that bill is dismissed as to Camp- 
bell, Sunwin yr General, and the demurrer of Craig over- 
ruled. (Rec., p. 66.) 

October 2, 1878, Craig makes answer. October 22, ’78, 


replication filed. (Rec., p. 71.) 


In the amended bill appears the following prayer: 


ry 1 9 . > “ +‘, > ] fv. ry) NPVOe Vvabh hi no 

‘ I * f $3 } ) 4 CWO eng) { . tres OFOSCUCULI 

. . i 

j 4 ry 
, y\ ; t . - 

‘ ty ¢ - (} HDproved p 1 | is CV 

| 
. —_ , 14 

, cy » 
Pad udved as holding thie 


re | 
} s | 
7 ‘ ’ = 4 ‘ + - + a a s 
Jal lar \ of Th) i reaeu' movea the ¢ ourt to 


. } ey 
gismiss. and does ereby dismiss, SO much Of the COM pialn- 


} } es } t 

; > vn ' ‘ ’ WOOL CO 

ini S Suit ana pl the Oi nd amended bill as seeks 

: iT ’ ‘or ’ oad ae k, — a f; in 

Old elend tL, Wildam Uraig, as drustlee tr trust ol 
; ; 

= y > } | " } 
: 4 } A 4 a e/ 


} , te ¢ r t l« ¢ « r } . 
Giass OT perso agiieves OnLY toat the plaintifl having sold 
% ee eee 4 ee Pe rail 
: Ce] mn of OI1S Inds, His uitlmate Litie, li he Pprevalis, W1ii 
i cy => 


ee ‘ S. ( Lee p. oi.) 
i A W744 CARON eo \ dt | - 


A ALERT BOS 
ry 
~ 
» 

CA 
wd 
4) 
- 
M2 


’ 

; { p ‘s. a } 

. S10r two speclne tnolings only: 

b a 4 

¢ 

5 7,7 ry P fan annratrvad ni hi} | 

i ° j 4 i i cA iL Jil Ui Ail approved piat which Loe 
: , 17 } tT) : " . . } . ~~ ] 4 ie : } - _ ‘ = 
t Olii alleges (iv. p. tS) was delivered to Craig by the Com- 
; r ? } fw 
; missioner of the General Land office. 
; 7 y A, ial oes dks pete ai - tw, ae tno (lp: ¥ 4 > - . va +7 . 
: NeCCcoONad, MAN IDJUNC TION Testralhnlyng Uralyv Irom prosecuting 


a + +% ., ] 7 ye be —e oo . 27 7 «> , , 7 nn aa 
i any sult at law or in eaqultv on sald approved plat as @Yl- 


Drab HRM Urey 


a, ney | ee A ne, ey 
On July 2, 1880, cause was finally heard and determined 


PM PG PRN LOLI PR AEH 


. 4 - | « } ] | } 1] > oUEP , 
upon the original and amended bills, answer. and prools. 
ry | —_ ] . | 8 we ‘i. — “q i’ . en eT 
he Court decreed (R., p. 471) the award of the register 
una receiver irauaguient ana void: a thing not asked for Dy 
7 a 
17 
tne Dlil. 
] ‘y @ te tae | J re~eroO fl i? " 7 + — Vennek { > 1] . | ~ . 1 ° - ] at 
t next aecreed a certain Daleut NUli ana VOI :—a thing, 
a ; 4 


] 1, —— ae . Pe ie : 
not only not asked for in the bill, but not even mentioned 


: 
: np 3 so, rc a weaw 7s rQAcnn t by 6) } ré ’ I°2 b 2 ' 
in the pieauings, ior the good reason that it was not issued 


Se Oe ee ee eer ee een ee 


ne 
ee ee et a a SE SEIS LOLLELS ETI ene OT eM ee Ean ea eat oe a 


a 
+ 
_— 1] a a? ae, oe : ee 
. . . 4 + 4 ’ ' + 1 : » 
to Uraig until lone aiter tne ias pieaaing in this case had 
a 
} . ilad 
UCC Lica 
m1, eRe oes eae ere. eee Bal aoe se bi 
i tic ( Ou’ NeXt UCULTCCU mudaiit ANIC VoId cill ath} rovea 1) re fa! 
4 ‘ , 
’ he ? 3 » . ye. 4 7 j i ¥ ¥ 
qelly ered TO Craig ae iY) 1] LELial vi Campbell, SUL VV: fy rv (7 en- 
< c/ i . 


eral,”’ notwithstanding the fact that the only approved plat 


_ S . ° > "4 = 7 . y } a a al 4 ] “ ' 7 4] ’ <— 
( ralg evel received, was delivered to bim by the Commlis- 
be 7: ‘fh } ne sa i ’ : 7 ; eh ? ? : ; : : +] ; } . , . 

SLOnel eo) tne General Land office: as Te COTTectuly alleced lh 


n — 


the bill of complaint. (K., p. 48.) 


Intervenors. 


January 7, 1885, a motion was made by Lee Ann King 
to be substituted as appellee in said suit, or to be permitted 
to intervene in said suit, and on the same day an order was 
passed denying said motion, but giving said King leave to 
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tile a brief in said suit at its final hearing, and to be heard 


on any motions made in said cause affecting her interests. 


(See motion and order on file.) . 
Octuber 20, 1885, Thomas J. Allen, by his counsel, came 

into Court and claimed title to a portion of the land in con- 

troversy by Leitensdorfer, by conveyances from the Leitens- 

dorfers by deed dated April 10, 1882, and Farnsworth, made 


to him since the decision of this cause in t 


Assignment of Errors. 
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I. The Court erred in agecreeineg that the award of Reg- 
tiie cea al — eae a 4 Cee 

ister and Receiver of the lands deseribed in the billin favor 


of defendant, William Craig, is fraudulent and void. 


II. In decreeing the patent for said lands issued to 
defendant, William Craig, on the 8th day of January, 13878, 
to be null and void. 

Iff. In decreeing the approved plat or plats delivered 
to defendant, William Craig, as evidence of title to be null 
and void. 
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SuUmMmea JIMS Qi M eX1CcO0 petitioned the Mexiean Governor, 


Juan Armijo, that he would grant to each of them from 
the public lands, embracing the —- Apishapa and 
Cucharas Rivers to their junction with the Arkansas (Na- 
peste ) and Animas, a tract of land in the above named lo- 
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On the next day Al mijo, tharougn his Secretar Vy, Donan- 
eee ORD Mia oe nd eR i a a ON 
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to give possession as requested. December 25, Vigil and 
Vrain appeared before a delivered their docu- 
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request that he would give tele possession, “ which will 


enure to us legal ownership, not having a title deed.” 
Qn the next day, Sanchez, in reply to their request, said 
‘“‘he would proceed with those in his attendance, and instru- 
mental witnesses, te the place mentioned in the accompany- 


aiknaidenaih and the possession asked for will be given, 


in order that they, their heirs and successors, may hold the 
same in fee,’’ and afterwards certifies that he surveyed the 
land referred to in the foregoing petition, “and being on the 
e 
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spot we proceeded to the establishment of mounds for the 
boundaries as deseribed. commencing on the line north of the 
land of Beaubien and Miranda, and one league east of the 


Animas River a meund was erected, thence following in a 
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direct line to the Arkansas River, one league below the junc- 
tion of the Animas and the Arkansas, a second mound was 
erected on the banks of the said Arkansas River.” 

I follow the bounds no farther, because the line from 
one league east of the Animas to a line one league below 
the junction of the Arkansas and the Animas is the only 
line about which any contention can arise. 

This instrument of possession was duly witnessed by the 
instrumental and attending witnessesin due form. The origi- 
nal papers were filed in the office of the U.S. Surveyor 
General of New Mexico. (Rec. pp. 251, 257, 258, 276.) 

After a hearing, the grant was confirmed by the U.S. 
Surveyor General of New Mexico, on the 17th day of Sep- 
tember, 1857, under the Act of Congress July 22, 1854 (Rec. 
p. 275), which confirmation was reported to the Secretary 
of the Interior immediately after that date. (Rec. p. 276.) 

This report was sent by the Secretary of the Interior to 
Congress for its action. 


Congress Acts Thereon. 


The act of June 21, 1860, (12 Stat., p.71), provides “That 
the claims of Vigil and St. Vrain shall not be confirmed for 
more than eleven square leagues to each of said claimants.” 

The act then directs the survey as follows: “The survey 
shall first be made of all tracts occupied by actual settlers 
holding posession under titles or promises to settle which 
have heretofore been given by said Vigil and St. Vrain, in 
the tracts claimed by them.” 

As Vigil and St. Vrain had conveyed in the manner in- 
dicated, much more land than 22 square leagues, the pro- 
visions in that regard need not be traced farther. (Kec. 
p. 205.) 
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It will be observed that the Mexican Grant contained, by 
estimation, about elghty miles square, or nine hut idred and 


twenty-two square ieagues, or lour millions and ninety-six 
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February 25, 1869, it was enacted (15 Stat., p. 275) “that 


the lands confirmed by thestatuteof June 21, 1860, should be 
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holding possession under titles or promises to settle which 


oil and St. Vrain, or ther legal 
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had been made by said Vi 
representatrve s prior to the passage of this act, who may es- 
tablish their claim tn one year from the passage of this act to 
the satisfaction of the Register and Receiver for the proper 
land district, shall in like manner be adjusted according to 
the sub-divisional lines of survey so as to improve the land 
so settled upon and purchased.” 

Section 2 enacts that lines of the public surveys are to 
be run in the regions where a proper location would place 
the Vigil and St. Vrain claims, and the expense of the same 
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shall be paid out of the Treasury, “ yet, before the confirmation 


of the said act of June 21st, 1860, shall become legally ef- 
fective, the said Vigil and St. Vrain, or their legal repre- 
sentatives, shall pay the cost of so much of said survey as 
enures to their benefit respectively. 
Section 3 enacts that _ the adjustment of the Vigil 


and St. Vrain claims, according to the provisions of this act, 
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it shall be the ‘duty of said Surveyor-General to furnish 
proper approved plats to said claimants or their legal rep- 
resentatives, and so in like manner to said derivative claim- 
ants, which shall be evidence of title, the same to be done 
according to such instructions as may be given by the Com- 
missioner of the General Land Office. 

Section 4 enacts that “immediately upon running the 
line as provided in the second section, the Surveyor Gen- 
eral shall notify Vigil and St. Vrain, or their agents or legal 
representatives, of the fact of such survey being made, and 
said claimants shall, within three months of notice of such 
survey, select and locate their said claimsin accordance with 
such survey and of this act, and of the act of which thisis 
amendatory, su far as the same is not changed by this act, 
and shall, within said time, furnish the Surveyor General 
with the description of such location, certifying the lines 
of the same, and the party failing to make such selection 
shall be deemed and held to have abandoned their claim, 
and their rights and equities under both acts shall cease ac- 
cordingly. 

Section 5 enacts that “in case of the neglect or refusal of 
Vigil or St. Vrain, or either, to accept the provisions of both 
acts, and to locate their said claim as provided therein, no 
suit or proceeding shall be brought in any Court of the 
United States by such party, or any one claiming through 
or under them, to establish or enforce said claim, or for any 
cause of action founded upon the same after six months 
from the passage of this act. 

By joint resolution of April 28th, 1870, it was resolved 
that so much of the act of February 25th as requires “the 
derivative claimants under Vigil and St. Vrain shall estab- 
lish their claims to the satisfaction of the register and re- 
ceiver of the proper land district within one year from the 
passave of said act, shall be so construed as to authorize the 
presentation of such derivative claims within one year from 
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the approval of the subdivisional survey contemplated by 
said act. 

Neither Vigil nor St. Vrain accepted the provisions of 
the act of June 21st, 1860, or of February 25th, 1869, and 
claimants under them did nothing. 

Said survey was completed and plats approved February 
24th, 1872. (Rec. p. 395.) ‘“ No portion of the expense of 
this survey has been paid by Vigil and St. Vrain or their 
legal representatives, and the confirmation of their twenty- 
two leagues shall not become and is not legally effective.” 
(Rec. p. 406. See letter of Secretary of Interior.) 

Craig paid his amount of the fees before he got his plat 
(Bill p. 41); and he is the only party who has paid. 


Up to this point there is a claim of common title by both 
bill and answer, and legislation common to all. It will be 
observed that the bill does not ask any adjudication as 
Craig’s title to his lands; on the contrary, it admits that he 
has a right to land where he settled and claims to have, and 
that ismany miles distant from the settlement made by com- 
plainant. (See Bill, p. 44.) 


Craig’s title, therefore, is not in issue, and the title of 
Leitensdorfer is only to be considered, because without some 
title shown in him, he cannot maintain this bill. 

The only fact that is material in regard to Craig’s title 1s 
that he parted with it before he was served with process in 


this suit. 


It becomes necessary, therefore, to trace the claim of title 
of Leitensdorfer. 
He claims title as follows: 


1. Grant from Armijo to Vigil and St. Vrain, dated De- 
cember 9, 1848. (Rec., pp 249-253.) 
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2. Donation deed of one undivided sixth of said grant by 
Vigiland St. Vrain to Eugene Leitensdorfer March 7, 1844. 
(Rec., p. 287.) | 

3. Deed of said undivided sixth interest by Eugene Leit- 
ensdorfer to S. M. Baird, under date January 4, 1858. (Rec., 
p. 286.) 

4. Deed dated December 10, 1861, to Thomas Leitens- 
dorfer, made under a power of attorney from said Baird to 
said Kugene Leitensdorfer, dated February 24th, 1860. (R., 
p. 292.) 

®. Deed from Thomas Leitensdorfer to S. M. Baird, zn 
the year 1867, as appears by said ‘'homas Leitensdorfer’s 
deposition. (R., p. 312.) 

6. Deed dateg May 22, 1872, to Thomas Leitensdorfer, 
signed as follows: 

“S. M. Barrp. [SEAL.] 
“By his attorney, in fact, Hugene Leitensdorfer, 
“ KUGENE LEITENSDORFER.” [SEAL.] 


This deed was acknowledged June Ist, 1872, and on the 
same day was recorded together with the power of attorney 
from said Baird, above referred to. (R., p. 294-5.) 

7.'Deed absolute in form from said Thomas Leitensdorfer 
in the year 1873, to John Hallum, conveying all his interest 
in the Las Animas Grant. (Rec. 84.) 

Hallum testifies, (Rec. 84), that he held one-half of the 
interest so conveyed to him as above in trust for his grantor, 
said Thomas Leitensdorfer, although no trust is expressed 
on the face of the deed, or shown by any other writing. 

8. Deed absolute in form, by John Hallum, in 1874, to 
Josephine Farnsworth, for one-half the interest in said grant 
that had been conveyed by said Thomas Leitensdorfer to 
said Hallum. (R. 84, 172.) 

Mr. Hallum and Mrs. Farnsworth both testify that the 
conveyance last above mentioned was made to her in trust 
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On the Allegations of the Bill which are either 
supported by the evidence, or admitied by the 
answer, it is respectfully sudmitted that this suit 
cannot be maintained. 


. 
. 


> : _ — meee: a . } Tr . ss 
Because it is brought in the name of Leitensdorfer alone, 
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who makes no pretense or claim beyond that of a resulting 
trust under a conveyance made absolute in form. which 
resulting trust is limited to one-half of the undivided one- 

ixth interest which he alleves vested j is her 
Sixth interest which he alieves vested in lis brothe by 
deed from Vigil and St. Vrain of March 7th, 1844, he, 
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Because said Leite nsdorfer, making no pretense to be the 


owner of any interest in the grant save an undivided inter- 
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est derived from Vigil and St. Vrain by said deed of March 
7th, 1844, 1s not such a derivative claimant, holding pos- 
session “under title or promise to settle,” as to entitle him to 
any part of the grant save an undivided interest in the 
residuum after the claims of the derivative claimants, prop- 


erly so called, shall have been satisfied. 


If. 
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Because neither Thomas Leitensdorfer nor any of his 
orantors complied with the fourth section of the act of 
February 25th, 1869, in making locations with specified 
adjustment of boundaries; and filing the same with the 
Surveyor-General within three months or at any time after 
the surveys were completed and notice given provided for 
in the second section of the act of 25th of February, 1869. 


IV. 


Because the specific lands claimed by Thomas Leitensdor- 
fer are not within the boundaries of the original grant made 
to Vigil and St. Vrain. 


V. 


Because all interest in the Las Animas Grant, before the 
commencement of this suit, had ceased to be the property of 
Thomas Leitensdorfer, or of his brother, Eugene, or of his 
sister, Mrs. Farnsworth. 


VI. 
Because Thomas Leitensdorfer has totally failed to point 


out any error inthe decision of the Register and Receiver in 


rejecting his claim. 
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Because the evidence relied on before the Register and 
Receiver, being incorporated in this record, shows that no 
other decision than that rendered by the Register and Re- 
ceiver upon said Leitensdorfer’s claim could have been made 


upon the facts legally proved before them. 
VIII. 
Because the decision of the Register and Receiver is final 
in law and cannot be attacked, as between these parties, 
save on a charge of fraud, which, though imperfectly made 


in the bill absolutely failed in the proof, 


TX. 
Because the suit being for the cancellation of the evidence 
of title to lands made and delivered by the United States, 


the relief prayed for in the bill can, under no circumstances 
whatever, be given save ina suit by the United States. 


But, in case the suit can be maintained, then the decree 


is erroneous, because, 


It cancels the evidence of Craig’s title to all the lands 
awarded him by the Register and Receiver, while at best 
not more than eight thousand acres could in any possible 
way enure to the benefit of Thomas Leitensdorfer, nor could 
Craig’s title stand in his way to an extent greater than 


eight thousand acres. 
XI. 


Because the decree cancels the title to seventy-three 
thousand acres, being the entire amount awarded to Craig 
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when the record shows that Craig holds title to a large 
share of it under unquestioned deeds from Thomas Leitens- 
dorfer’s immediate grantors, which deeds ante-date any con- 


veyances to him. 
ast. 


Because the decree cancels Craig’s evidence of title to all 
the lands awarded him by the Register and Receiver with- 
out inquiry as to the amount of land it would be possible 
for Thomas Leitensdorfer to maintain title to, the record 
showing numerous conveyances from him and his grantors 
which would absorb nearly, if not quite, one-sixth of the 


lands confirmed. 


XITT. 


Because the decree cancels a patent of the United States 
to Craig, made after issue joined in the cause, and which is 
not mentioned in any pleading or in the Master’s report in 
the case, but is only to be found as an exhibit with nothing 
to show who offered it in evidence, and is not referred to in 
any prayer, but only in the decree of the Court. 


XIV. 
Because the decree is not limited to the cancellation of 
the evidence of title to so much of the land as was vested 
in Craig at the time the decree was passed. 


Discussion. 


We will now discuss the above points in their order. 
3B 


FIRST. 


The suit cannot be maintained because Leitens- 
dorfer, only claiming to be entitled to-a resulting 
trust, has brought the suit in his own name alone, 
not having made his trustee either a co-plaintiff 
or a defendant in the suit. 


We have seen that Leitensdorfer claims a resulting trust 
under a deed in which a consideration of twenty-five 
thousand dollars is expressed. It 1s respectfully submitted 
that no resulting trust can be maintained under such a deed, 
and that therefore Leitsendorfer is shown to be absolutely 
disqualified for want of any interest in the subject-matter of 
the suit, to maintain It. 

But in case the Court shall hold that his claim to a result- 
ing trust can be maintained under such a deed it is then re- 

pectfully submitted that, in order to maintain the suit, 
he should have enjoined his trustee as a party plain- 
tiff with him, or should have made him a co-defendant in 
the suit, so that the property which he claims as his might 
be bound by the final decree which the Court might render 
in the case. 

By the statutes of certain States, a trustee can maintain 
or defend a suit without his beneficiary being made a party, 
but we have failed to find any statute or any rule of court 
that ever permitted a beneficiary under a trust to maintain 
a suit in relation thereto in which the trustee was not joined 
either as a co-plaintift or as a defendant. 

[t is laid down by Daniels, in his work on Chancery Plead- 


ing and Practice, page 192, that— 


‘Where a plaintiff has only an equitable right in the 
thing demanded, the person having the legal right to 
demand it, should be a party to the suit; for, if he were 
not, his legal right would not be bound by the decree, 
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and he might, notwithstanding the success of the plain- 
tiff, have it in his power to annoy the defendant by 
instituting proceedings to assert his right in an action 


at law, to which the decree in e juitv, being res inter 


Js 


alias acta, would be no answer. * * #* This com- 
plic ation a litigation if is against the prin cipl es of 
equity to pel rmit, and therefore equires that in every 


suit, all the persons who, having ‘ihe ral rights to the sub- 


ject in dispute, as well as the persons having the 


equitable right, should be made parties to the proceed- 
ings. Upon this ground it is that in all suits by persons 
claiming under a trust, the trustee or other person in 
whom the legal estate is v FORE is required to be a party 
mast the alba ag nvs, 

The rule is thesame whether the trust be expressed 
or “a inne”: °F 


Thus, on the complainant’s on showing, the legal title to 
the lands claimed by him being in Josephine Farnsworth, 
he cannot maintain this suit, she not being a party to it. 


SECOND. 


This suit cannot be maintained because, even if it 
were admitted that all of the deeds through which 
Thomas Leitensdorfer claims title, were valid and 
effective to convey the interest described, still he 
would be vested under them only with an undivided 
interest in common with the original grantees, and 
would be entitled only to an undivided interest in 
the residuum of the lands confirmed after satisfyirg 
all the claims of the derivative cla mants properly 
so called; but as there is no residuum for the original 
grantees, there are no lands to which Leitendorfer’s 
interest can attach. 


Thomas Leitensdorfer claims through ‘a deed from the 
original grantecs to his brother Eugene, a copy of a trans- 
lation of which is found on page 287 of the record; and on 


ee 


page 285 is the affidavit of Eugene Leitensdorfer relating 
| to said copy of said translation of said deed, in which he 
| says: “ That on the 7th day of March, A. D. 1884, the said 
| St. Vrain and Vigil conveyed by deed to this deponent a 
one-sixth interest in and to the said grant ;” thus showing 
that the original grantee considered the deed a mere quit- 
, claim to him of an undivided one-sixth interest in the origi- 
| nal grant, thereby making him a tenant in common with 
| the original grantees. 
| But the language of the bill of complaint is conclusive 
| upon this point, as showing the relation Eugene Leitensdor- 
fer held to the other claimantsin the grant. The complain- 


ant alleges, (R., p. 33): 


“That on the 7th March, 1844, at Taos, said Cor- 
nelio Vigil and Ceran St. Vrain executed a donation 
of an undivided one-sixth of said inchoate grant to 
Eugene Leitensdorfer, under whom Thomas Leitens- 
| dorfer, the complainant herein, now holds. 
| “That in 1844 it appears the said grantees executed 
like donation of an undivided one-sixth to each of the 
persons Charles Bent, Donaciano Vigil, and Manuel 


| Armijo; that in 1844, as thus appears, an undivided 
' one-sixth of said inchoate grant vested in each of the 


six persons above mentioned, namely, Cornelio Vigil, 
Ceran St. Vrain, Eugene Leitensdorfer, Charles Bent, 
| Donaciano Vigil, and Manuel Armijo; that said six 
shares have never been enforced by formal partition.” 


It is respectfully submitted that with these allegations of 
the bill of complaint effectually estop the appellee from 
denying that Eugene Leitensdorfer was other than a co-ten- 
ant of the original grantees in the Las Animas grant, and 
that he was in no sense of the term, as used in the act of 


| Congress, a derivative claimant under the original grantees 
| of a tract of land by purchase, promise to settle, or other- 


21 


It is therefore respectfully submitted, even admitting the 
deed in question was effective to vest, in Eugene Leitens- 
dorfer, the interest in the grant described in his deed, that 
he became thereby a co-tenant of the original grantees. 

But is this deed effective to vest in Eugene Leitensdorfer 
the interest in the Las Animas Grant specified in the deed? 

The evidence of Donaciano Vigil, given in this case on 
behalf of the plaintiff, is as follows, (R., p. 288): 


“In the year 1845, he knows that Cornelio Vigil 
and Ceran St. Vrain made and duly executed to the 
said Eugene Leitensdorfer a full title to one undivided 
one-sixth part of all their interest in the entire grant 
above mentioned and referred to.” 


Charles Beaubien afterwards known as Judge Beaubien, 
was authorized by Vigil and St. Vrain to deliver, through 
this deponent, the deed and title made by them to said 
Kugene Leitensdorfer, who went to the State of Chihuahua 
in the Republic of Mexico, in merchandise, and did not re- 
turn here until 1849, or thereabouts. When he returned 
to Santa Fe, this deponent, with his own hands, delivered 
to the hands of said Leitensdorfer, the deed of Vigil and 
St Vrain. 

In the same affidavit it is shown that Cornelio Vigil was 
killed at Taos, in the year 1847. 

Thus we have a conveyance made while New Mexico 
was a part of the Mexican Republic to a grantee who was 
absent and did not return until 1849, which conveyance 
Beaubien was authorized to deliver through the agency of 
Donaciano Vigil to the grantee; but before that delivery 
was made, one of the grantors had been killed, and also be- 
fore any attempt at delivery was made New Mexico had 
been acquired by the United States. The evidence is not 
that a delivery of the deed was made to Beaubien for 
Eugene Leitensdorfer, or that the deed was placed in the 


eeisiaihie Teka 


2 ee ee ao Parent ane — - 


] : } } } 
show that tue deed d 


oo) 


Qn - 3 e - a . 7° . 
hands of Beaubien. or D. Vigil to deliver. but simply that 


12 ; : J ns ane . ] .e Ou ] ‘ 7 ’ ] " ‘ 
i> aubien Was autiuorized to deliver it without anvthiny to 


— 


all of those vears. remain 


._ y ) ‘ 
iy +4 i 
la Not, QUPLND! 


. 
} ——— f 1 on ‘. rr : ; ] a —_ 
in the POsSess1on of Ueran st. \ ralvn, OE of the makers 


It is respectfully submitted that this is not such a de- 
livery Ol a donation deed as would CONVEY any interest LO 
the donee. But even in case the delivery was sufficient, 
the evidence relating to the deed is not sufficient to estab- 
lish its existence. The plaintift has oftered in evidence 
simply a copy of a translation of a deed, the original of 
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to (R.. 256). testifies was jeft 1n the eare of one Crittenden, 
In Ot. LOU, and there 18 notninge 1n the record to show that 
the original deed could not have been procured and placed 
‘ ~~ i { . ‘ ] . ] 5 : 4 | 
In evidence, it 18, therelure, respe lly submitted that 
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homas Leitensdorfer has totally failed to trace his title 
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h Kugene Leitensdorfer to the original grantees. 


THIRD. 


This suit cannot be maintained, because neither 
Thomas Leitensdorfer nor any of his grantors com- 
plied with the fourth section of the act of February 
25th, 1869, in making locations with specified adjust- 
ment of boundaries ; and filing the same with the Sur- 
veyor General within three months, after the surveys 
were completed and notice given provided for in the 
second section of the act of 25th of February, 1869. 


The Thomas Leitensdorfer interest, whatever it m ght 
have been, was absolutely forfeited by non-compliance with 
the fourth section of the act of February 25th, 1569. 
That section required that the claimants “within three 


$4 


months after notice that the survey provided for in 


92 
the second section of said act had been made, should “ select 
and locate their said claims in accordance with such survey 
and the provisions of this act and of the act to which this 
is amendatory, so far as the same is not changed by this 
act, and shall within said time furnish the Surveyor Gen- 
eral with the description of such location, specifying the 
lines of the same. And the party failing to make such 
selection and location, in such manner and within such 
time, shall be deemed and held to have abandoned their 
claim and their rights and equities under this act, ana the 
act to which this is amendatory shall cease and terminate.” 

The survey referred to in the second section of said aet 
was completed, and the claimants were sa notified of the 
same on February 24th, 1872. (R., 396.) 

This date was subsequent to Thomas Leitensdorfer’s con- 
veyance of 1867 to S. M. Baird to defraud his creditors, 
and prior to the pretended conveyance from Baird by 
Kugene Leitensdorfer, attorney, May 22d, 1872. As 
Thomas Leitensdorfer’s conveyance to Baird of 1867 was 
made, according to his own evidence, to defraud his cred- 
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ttors, neither he nor any grantee of his could claim and 


9 
maintain by any possibility a resulting trust in the lands 
thus conveyed in 1867. It follows, therefore, that, from 
the completion of said survey and notice of the same on 
the 24th day of February, 1872, until the 22d day of May, 
1872, Thomas Leitensdorfer had no possible interest in the 
srant beyond the ten acres which he says he reserved in 
making his conveyance of 1867. 


Thomas Leitensdorfer testified as follows: (R., 312.) 


“Q. Explain all the circumstances attending and sur- 
rounding the execution of that conveyance. 

‘A. I was involved a little. I owed a little and I was 
afraid people would sell me out.” 


Now the record does not show that S. M. Baird made 
©)? 7 ~ nts 7) yr «6 4 ] > +} r) f ’ lar Platawar | : 
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quent to the 22d day of February, 1872, and it was impos- 
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sible for him to have made any such selection ‘‘ in accord- 
ance with such survey ” to conform to the law until after 
the survey had been made; and, according to the evidence 

> YY} , °. } ’ 4 ‘ \ , 7} 4 es : 
of T'homas Leitensdorfer (R., 311), he filed no such claim 


and made no such location. His evidence is as follows: 


‘@. Have you or any person for you, filed any claim in 
the Surveyor General’s Ojlice of the Territory of Colorado., 
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subsequent to the Zoth Gay ol Kebruary, 1869 7 


A. never aia, Nor authorized any OOaY to do SO for 


‘Time was a matter of substance in the provisions of this 
act.’ It was important that the Surveyor General should 
know the exact lands claimed so that the rest might be 
settled upon as the public lands of the United States. 
Hence, claimants were to forfeit all their rights unless their 

‘ations were made as prescribed within three months from 
the 24th day of February, 13/2. 

Now, what should have been done in this behalf to pre- 
serve any right in Thomas Leitensdorfer within said time 
was attempted to be done in October, 1872. (See Record, 
284-5.) 

It is submitted that this action was too late, and that all 
claim which Thomas Leitensdorfer might possibly have had 
passed to the United States. No location was reported to 
the Survevor General at any time. 

There 1s another reason why it was important that the 
terms of the law should be complied with. The cost of the 
survey was to be first paid by the United States, but before 
the act could become legally effective to the claimants, it 
vas provided that each must pay to the United States the 
“cost of the survey of the lands enuring to his benefit.” 
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As soon as the location was made, the lines specified and 
the same filed in the Surveyor General’s Office, he could 
determine the amount of money to be paid by the claimant 
to give him any standing before the Register and Receiver, 
or any possible standing in any court of justice in relation 
to his claim. 


FOURTH. 


This suit cannot be maintained because the specific 
lands claimed by Thomas Leitensdorfer are not with- 
in the boundaries of the original grant made to Vigil 
and St. Vrain. 


The complainant, in his bill (Rec. 37), specifies the lands 
he claims by section, fractional section oe range, but he 
t| 


nowhere in his bill alleges that said lands are within the 


boundaries of the original grant made to Vigil and St. 
Vrain. | 

The defendant Craig, in his answer (R., 62), “ alleges that 
the said sixteen thousand acres included in the said pre- 
tended derivative claim of plaintiff is not, nor is any part 
thereof, within the limits of the Las Animas Grant, and 
that said plaintiff has never liv sd upon or within the limits 
of said grant, or settled — or improved any Jand within 
the limits of said grant.’ 

All the evidence offered as to the initial point of the sur- 
vey of the grant is the plat of the grant found in the record 
opposite page 347, purporting to be a copy of the original 
on file in the office of the Surveyor-General of New Mexico, 
the boundaries of the grant given in the act of juridical 
possession (R., 253) and the depositions of six witnesses. 

The description in the act of juridical possession is “ com- 
mencing on the line north of the lands of Beaubien and Mi- 

randa, at one league east of the Animas River—a mound 


was erected; thence following in a direct line to the Ar- 
4B 
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in the act of juridical possession specincally iocated 1n tne 


line of the northern boundary of the Mirandaand Beaubien 
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Gr By the plat it is also on the line of said grant at a 
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Calivin vones, on beballr of Leitensdorfer, testified as fol- 


“State where the beginning corner of this grant is? 

“A. It is one league south of south fork of the Purga- 
toire; I judge it to be thirty or thirty-five miles from here 
(Trinidad). The grant is now called the Maxwell Grant, 
but the proper name is the Beaubien Miranda Grant; I 
mean where the two grants come together. 

“State, as near as you can, the direction of initial point 
for Las Animas Grant, from Trinidad. 

“A. I would judge it to be a southwest course from here.” 


Wm. A. Bransford, on behalf of the complainant Leit- 


ensdorfer, testified as follows (R., 436) : 


f 


“( Do you know the southeast boundary of the Las 
Animas Grant?” 

“A. I will give a description as I have read it. It com- 
mences one league south of the head waters of the Purga- 
toire, running east to intersection of the Arkansas one league 
below the mouth of the Purgatoire. 

“(. Describe the headwaters of the Purgatoire ? 

“A. There are two forks; one heads in back of Wana- 
hatoya, northwest of Trinidad; the other, the main branch 
of the river, heads up towards Red river, southwest of 
Trinidad.” 


Porcheus L. Wootton, on behalf of the complainant, Leit- 
ensdorfer, testified as follows (R., 444): 


“(Q. State where the beginning point of the grant is, and 
state if you were ever there, and who was with you? 

“A. I have seen the beginning point, as shown to me by 
Gov. Bent, who owned a part of the grant, and it is on the 
top of Snowy Range. It is on Beaubien Miranda line, about 
fifty-five miles from Trinidad, the way a man would have 
to travel.” 

Thomas O. Boggs, on behalf of complainant Leitensdor- 


fer, testified as eects (R., 435): 


“Q Are you seen with the south boundary of the 
Las Animas Grant? 

“A. He says, I understood it commenced at the northern 
line of the Beaubien Miranda Grant. 

“Q. At what point of the Beaubien Miranda Grant does 
the Las Animas commence, and in what direction from there 
does the southern line run, and to what point? 

“A. Commencing at northeast boundary and running and 
striking the Arkansas River one league below the mouth of 
the Las Animas River.” 


W hilethe matter was pending before the Register and Re- 
ceiver, the defendant, William Craig, appeared before the 
Register, February 6th, 18738, in his own behalf, as a wit- 
ness; and his evidence, so taken, was, by the complainant, 
Leitensdorfer, filed in this cause as his, Leitensdorfer’s evi- 
dence. On the point in question, Craig testified as follows: 
(R., 319.) 


By the REGISTER: 


“x .Int 5. State whether you are acquainted with the 
southeasterly or most easterly boundary of the Las Animas 
Grant; state the source of your knowledge touching said 
boundary, and describe what portion of the valley of the 
Purgatoire, if any portion thereof, hes to the west of said 
eastern boundary. 


os 
« 
5 
& 
a] 
a 
a 
: 


nontes 6 RA Be I SD Ee BOLE Fics 5. 
RRS TPS ere en ne eee 
— — = 


28 


A. JT have been at and shown by Ceran St. Vrain what 
purported to be the — point of the boundary of the Las 
Animas Grant, which was represented by a mound of rocks, 
and said to be on the eres boundary of the Miranda and 
Beaubien Grant and a league east of the source of the Pur- 
gatoire.” 


Albert W. Archibald was also a witness while the matter 
was pending before the Register and Receiver, and on Feb- 
ruary 6th, 1873, he made a deposition before the register; 
hich deposition complainant Leitensdorfer has filed on his 
own behalf in this cause. Said Archibald testified as fol- 
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lows (R., 321): 


“ As United States Deputy Surveyor in connection with 
A. B. Sheldon n, I surveyed the exterior lines of township 31, 
32,33 and 34, in ranges 65, 66, 67 and 68, : the year 
eighteen hundred and sixty-seven, and the south boundary 
of township 34, in range 69, west. The source : the south 
fork of the , Purgatoire River is in township 84, south of 
range 70, west. Jam acquainted with the ne bound- 
ary of the Miranda and Beaubien Grant, according to the 
description of said grant as given in the original deed of con- 
veyance from the Mexican authorities to Miranda and Beau- 
bien.” 

“Int. 3, State where a stake placed one league east of 
the Purgatoire River in township 34 8., R. 70, west, and on 
the northern line of the Miranda and Beaubien Grant would 
be placed.” 

“A. 3. The line of the Miranda and Beaubien Grant does 
not extend as far west as range 70, on a line with township 
34, south. 

“TInt. 4. State where the proper location would be of a 
stake on the north line of the Miranda and Beaubien Grant 
one league east of the Purgatoire River.’ 

“A. 4, From the surv eys I have made and the examina- 
tion of the field notes of other deputy surveyors employ ed 
by the Government, I believe that the only point that can 
be found on the north ee of grant of Miranda and 
Beaubien and a league east of 1 e Purgatoire riv er 1s near 
the center of Township 34 nova of Range 66 west.’ 
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And on Cross-examination said Archibald testified as fol- 
lows (R., 333): 

“Int. 7. How do you know that the point near the center 
of Township 34 58., R. 66 W., is on _ northern boundary 
of the Miranda and Beaubien grant? 

“A.7. My reason for supposing it, is that it is on the 
sum mit of the mountain referred to in the description of 
the north line of said grant, as above described by me, be- 
ing continuation of said mesa, and lying west from it, ihe 
that it is about one league east of a point on the south for] 
of the Purgatoire river.” 


Thus the complainant, Leitensdorfer, has produced in this 
cause the evidence of five witnesses, all combining to estab- 
lish the fact that the initial point of the survey of the Las 
Animas Grant was southwest from Trinidad, and on the line 
of the Beaubien and Miranda Grant, one league easterly of 
the south fork of the Purgatoire river—the Deputy Sur- 
ing it was about the middle of Town- 


veyor Archibald sayi 
6 W., that 1s, the middle of the north 


ship 84 8., Range 6 

line of iil ‘Township. 
- The witness Boggs is less definite in his evidence. It 
does not necessarily differ from the other five, because any 
yoint in the entire northerly line of the boundary of the 
Beaubien and Miranda Grant might be the point described 
by his evidence, his evidence being ‘‘commencing at the 
portheast boundary.” The entire northerly boundary of 
the Beaubien- Miranda Grant is, in fact, the northeast boun- 
dary, as the entire line, from end to énd, bears northwest 
and southeast, at some wetied making a greater angle with 


the meridian than at others. 


The above is all the evidence in this record relating to 
the location of the initial point of said survey, and all of it 
is the complainant’s evidence, put into this cause by nis at- 


torneys. 
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at it is on the Arkansas 


orner of said grant. All a: 
river, one league below its junetion with the Las Animas 
river, and consequently a right line connecting that point 
with the initial point of the survey must be the southeast- 
erly boundary of the Las Animas Grant. 

As the initial point is at the middle of the north line of 
Township 84 5., Range 66 W., and the other point, as may 


be seen on any Land Office map of Colorado, is very near 
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teen, or as four and four-tenths (4410) miles to six (6) 


An Inspection of the plats in the record opposite page 
285 shows that the land claimed by Leitensdorfer nearest 
to the southeast boundary of the Las Animas Grant is the 
northwest corner of Section 225 T. 32 S., Range bd W., to 
a point just three (3) townships, or eighteen (18) miles east 
of the initial point of the survey, and just one and a half 
(13) townships, or nine (Y) miles north of said initial point. 
But a simple calculation shows that said boundary line, in 
making eighteen (18) miles departure, makes thirteen and 
two-tenths (13 2-10) miles latitude, thus demonstrating that 
said point of land of the Leitensdorfer claim nearest to said 
boundary is four and two-tenths (4 2-10) miles south of it, 
and about three and a half (34) miles from the nearest point 
of said boundary. It is true that four of the six witnesses 
testify that the lands claimed by Leitensdorfer are within 
the boundaries of the Las Animas Grant, but two of them, 
Craig and Archibald, testify that the southeast boundary 
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line of the Las Animas Grant leaves the lands claimed by 


Leitensdorfer a considerable distance to the southeast of 


said grant. 
sut, it is respectfully submitted, that complainant’s evi- 

dence having fixed the two termini of said boundary land 

in relation to the public surveys and the junction of two 

prominent rivers, it is competent for the court to examine 

those surveys to see for itself where on the earth’s surface 

said line would run in connecting said termini. 
Indianapolis R. R. Co. vs. Stephens, 28 Ind., 429 ; 
Atwater va. Sche nk, GY Wis., 160: 


Prieyer VS, Kachange Ins. Co. 6 Wis., OU. 


It follows that the evidence of the four witnesses given 
to the effect that the Leitensdorfer claim is within the Las 


Animas Grant must be digreyarded as in conflict with their 
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own evidence in fixing the termini of the southeast bound- 
ary line. That the location of the line, it being a right 


line, must be determined by its termini rather than by 


ouess work of witnesses whose evidence fails to show that 


they were experts in the matter pertaining to boundary 
lines, 

Kven if the court could not, from the Government sur- 
veys, be permitted to determine for itself the location of 
the boundary line in its relation to the lands claimed by 
Leitensdorfer, the evidence of the deputy surveyor, Archi- 
bald, as to said location, ought to prevail over that of all 
the rest 1n conflict with him, because he, alone, is, by the 
evidence, shown to be qualified to form an opinion, to which 
any weight can be given, as to the location of said lines in 
relation to said lands, Especially is this true since Archi- 
bald’s evidence is brought into this case by Leitensdorfer, 
and he cannot be permitted to contradict his sole competent 
witness by the evidence of others who are not shown to be 
competent to form an opinion in relation to the matter. 
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It is respectfully submited that the complainant’s evi- 
dence conclusively shows that the lands claimed by him are 
exterior to the boundaries of the Las Animas Grant, and 
that consequently, Leitensdorfer has no standing whatever 


in court in this case. 
FIFTH. : 


This suit carinot be maintained because the record 
shows that before the commencement of this suit all 
the interest in the grant, known as the Leitensdorfer 
interest, had ceased to be the property of Thomas 
Leitensdorfer or of his brother, Eugene, or of his 
sister, Mrs. Farnsworth. 


Tie donation deed, to Eugene Leitensdorfer, of March 7th, 
1844, provides that said Vigil afd St. Vrain may, at pleas- 
ure, give any lands in the grant to colonists for settlement 


>) 


thereon. 

Leitensdorfer’s interest was an undivided interest, the gift 
thus to be made to colonists would take precedence of the 
gift to Leitensdorfer, for unless the intention was that the 
colonists should receive their lands in severalty, no possible 
reasou can be assigned for the insertion of the provision in 
question, in the donation deed to Leitensdorfer. If gifts 
could be made to colonists, it would seem to follow that 
sales also of lands could be made to them, in which latter 
case, Kugene Leitensdorfer would be entitled to one-sixth of 
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the consideration paid. It follows that all the disposition of 
the lands of said grant, made in severalty by Vigil and St. 
Vrain, or their personal representatives, take precedence of 
of the donation to E. Leitensdorfer, as effectually as if they 
had been made prior to the donation deed given him by Vigil 


and St. Vrain. 
In his original bill (R., p. 18), he claims to be acting on 
behalf of himself and of others, who, according to his state- 
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ment, on the 11th (MS. p.—of his original bill), claim 40,000 
acres, which would thus take precedence of the plaintiff’s 
claim, irrespective of any Jands claimed by Craig; and the 
complainant has put in evidence the fact, as is shown 
below, that a very large share of the Leitensdorfer interest 
was duly conveyed to Craig, prior to any part of the 
same having been conveyed, or even attempted to be con- 
veyed, to the complainant. 

While the title to the Leitensdorfer interest was held by 
S. M. Baird, a very large share of it passed to others by 
deeds, as follows: 

Ceran St. Vrain and 8. M. Baird to A. C. Houghton, Nov. 
5, 1859, two miles of the Huerfano river. (K., 200.) 

This tract was subsequently purchased by Craig, and is 
part of the land awarded him by the Register and Receiver. 
(R., 206-8.) 

Ceran St. Vrain and 8. M. Baird to Wm. Craig, July Ist, 
1860, one mile of the Huerfano Valley, “ with the privilege 
in common of pasture, water, wood, timber, and stone upon 
all parts of said grant known as the Las Animas grant, not 
included in the valleys of the streams, or in such parts as 
may have been specially granted and conveyed by the said 
owners to other parties.” (R., 202-3.) 

This track also forms part of the lands awarded to Craig 
by the Register and Receiver. 

Subsequent to the deed of May 22, 1872, to Thomas 
Leitensdorfer, and prior to the commencement of this suit, 
many thousand acr€s of the sixteen thousand claimed by 
him before the Register and Receiver were conveyed to the 
United States. (R., 333-5.) 

And after the Leitensdorfer claim had been submitted to 
the Registerand Receiver for decision,one-half the claim was 
sold through the agency of the Receiver, Cook,nominally to 
Joseph 5S. Adams, the deed, properly executed, was placed 


in the hands of the receiver, with the promise on his part 
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to return the deed to the grantor, or the $25,000 named in 
said deed, to be equally divided between John Hallum and 
The deed was not returned, but 
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Thomas Leitensdorfer. 
was recorded. If tle receiver failed to pay over the $25,- 
000, as he had agreed, he simply remained indebted in that 
sum. (Hallum’s deposition, R., 84.) 

Independent of the conveyances made prior to 186/, 
above referred to, all possible interest that Thomas Leitens- 
dorfer had in the Las Animas Grant was conveyed by him 
in the year last named, to Spruce M. Baird, and the same, 
so far as this record shows, is still vested in the heirs of said 
Baird. 

Thomas Leitensdorfer, in his own behalf (R., 312) in this 


-_ .? eo. oe vies 
case, testified as follows: 


“Q. Do you not know of Spruce M. Baird at any time in 
the year 1870 claiming to own one-sixth interest in the Las 
Animas Grant ? 

“A.16. He claimed to own it, but did not own it. 

“TInt. 17. What conveyance did you make to Spruce M. 
Baird in the year 1867? 

“A.17. I made him a deed of one-sixth part of the Las 
Animas Grant. I made a reservation of ten acres. There 
was no consideration; was made for a matter of conven- 
lence. | 

“Int. 18. Explain all the circumstances attending and 
surrounding the execution of that conveyance. 

“A. 18. I was involved a little. I owed a little, and I 
was afraid people would sell me out. 

“Int. 19. Did Spruce M. Baird, at any time between the 
years 1867 and the time of his death, which occurredin the 
year 1872, ever re-convey that one-sixth interest to you? 

“A.19. Yes, sir. Eugene Leitensdorfer, his agent, did.” 


It will be noticed that this conveyance was made in 1867 
by Thomas Leitensdorfer to S. M. Baird for the purpose of 
defrauding his creditors. Thomas Leitensdorfer, in his 
answer to interrogatory 19, asserts that this was re-con- 
veyed to him in 1872. The conveyance referred to is found 
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In the record on page 294, and following it is the power of 
attorney under which Eugene Leitensdorfer assumed to 
make the conveyance. It will be observed that this power 
of attorney bears date on the 24th day of February, 1860. 

According to Eugene Leitensdorfer’s evidence (R., p. 286), 
this power of attorney bears even date with the conveyance 
made by him to Spruce M. Baird, his language being 
“Said deed having been executed on the 24th day of Feb- 
ruary, A. D. 1860.” In the same affidavit we find the fol- 
lowing: “ Baird subsequently appointed and duly constitu- 
ted this deponent his attorney and agent to sell and dispose 
of the interest that he, Baird, was supposed to be invested 
within and to the grant by virtue of deponent’s deed to 
said Baird.” 

Accordingly this deponent by and with the authority 
delegated him by said Baird, did in the year 1862, or 1862, 
convey to Thomas Leitensdorfer a one-sixth interest in and 
to said grant. 

Further, that thereafter, to wit, A. D. 1872, this depo- 
nent, by virtue of the authority vested in him by said 
Spruce M. Baird, duly executed anether deed for the same 
premises. 

Thus it appears that Eugene Leitensdorfer conveyed all 
his interest in the Las Animas Grant to Baird in order to 
defraud his creditors, according to his own evidence, and 
that on the same day he took a power of attorney from 
Baird to re-sell the property thus conveyed to Baird. Shortly 
afterwards, by virtue of that power of attorney, he conveyed 
the same property to his brother Thomas, and this convey- 
ance having been made, his power of attorney to sell that 
land ceased as a living power. Then, in 1867 Thomas 
Leitensdorfer, in order to defraud his creditors, re-conveyed 
the same property with a reservation of ten acres, to the 
same Spruce M. Baird, and thereupon, five years afterwards, 
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and within a few days of the death of 8. M. Baird, Eugene 
Leitensdorfer assumes again tore-convey the same property 
back to Thomas by virtue of his defunet power of attorney 
and regardless of the fact that in his last convevance he as- 
sumed to convey property acquired by Baird subsequent to 
the date of his power of attorney, and in whieh power of at- 
torney no reference is made to after acquired property. 

This power of attorney was not only defunct, but there 
is no competent evidence to establish its existence. A 
paper is offeredin evidence purporting to be a certified copy 
of the original, from which paper (R., 295) it appears that 
the original, if it ever existed, was never acknowledged by 
S. M. Baird, and there is no proof made of Baird’s signa- 
ture. There is no proof offered as to the loss, destruction, 
or whereabouts of the original, nor is there any evidence 
offered tending to show any reason why the original was 
not produced in evidence. 

It is respectfully submitted that the deed of May 22d, 
1872, to Thomas Leitensdorfer was ineffectual to convey any, 
interest in the Las Animas Grant to Thomas Leitensdorfer, 
and that consequently there was no interest in said grant 
of any kind whatever vested in ‘Thomas Leitensdorfer when 
he brought this suit. 


SIXTH. 


This suit cannot be maintained because Thomas 
Leitensdorfer has totally failed to point out any error 
in the decision of the Register and Receiver in reject- 
ing his claim. 


The allegation of the bill (R., p. 37), is “that the Register 
and Receiver illegaily rejected complainant’s claim.” This 
allegation is simply the pleader’s conclusion of law, and con- 
sequently, has no place in the bill of complaint, save in con- 
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nection with a specification showing wherein consisted the 
illegality. 

The Register and Receiver gave many reasons for the re- 
jection of the claim, among which are the following: 


First. Because there never was any legal delivery of the 
alleged deed from Vigil and St. Vrain to Eugene Leitens- 
dorfer, the delivery claimed having been made long after 
the death of Vigil, one of the co-grantors of the deed. 

Second. Because the deed under which the claim is made 
reserves the right to the original grantors to dispose of the 
lands of the grant tosettlers, whereby any right which Leit- 
ensdorfer might have would be postponed or subordinate 
to grants of lands made by Vigil and St. Vrain to others. 

Third. Because the claim under the deed being for an 
undivided one-sixth of the grant, it could give no right to 
anyone to appropriate to himself any specific portion of the 
grant in severalty. 

Fourth. Because no competent evidence was offered to 
establish the existence of said deed. The evidence relied on 
purported to be a translation of the original, which oriyinal 
Eugene Leitensdorfer swore he had placed in the hands of 
one Crittenden in St. Louis. But no evidence was offered to 
prove the loss or destruction of said original deed, or to 
show any reason for its non-production. 

Fifth. Because there was no competent evidence offered 
to establish any authority in Eugene Leitensdorfer to make 
the conveyance he claimed to have executed to his brother, 
Thomas, in December, 1860, and May, 1872, as agent of S. 
M. Baird, after he, Eugene, bad, as he swears, conveyed his 
interest in 1860, to said Baird, for the purpose, as he 
testifies, of protecting his individual interests, as he says 
“he, deponent, was laboring at that time under financial em- 
barrassments.” (R., p. 286.) 

Eugene Leitensdorfer testified that he received a power 
of attorney from Baird on the 24th of February, 1860, au- 
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therizing him to sell and dispose of the interest which he 
had conveyed to Ba.rd. The original power of attorney 
was not offered in evidence, no evidence was given of its 
loss or destruction or ofits whereabouts. The appellee relied 
upon a paper purporting to be a copy of that power of at- 
torney found on page 295 of the record. It will be seen 
from this alleged copy that the original was never acknowl- 
edged, and consequently never entitled to be recorded. 

The Register and Receiver, in their opinion, say (R., p. 


“He offers what is alleged to be a copy of it, from 
which it appears that the original it purports to repre- 
sent was dated February 24th, 1860, and that it was 
never acknowledged by Baird to be his act, nor even 
any proof made of hisexecution by Baird through the 
medium of witnesses in any manner. There is no proof 
here in the case that Baird ever signed such a paper. 

* * * He should have offered the original here, 
and as it was not acknowledged by Baird he should 
likewise have proved Baird’s signature. He has not 
thought proper to do so, from some reason we do not 
understand, and we are forced to disregard all evidence 
in regard tothe same * * * ‘This claim being, in 
our judzment, weak in every possible aspect, without 
any foundation whatever, and sought to be upueld by 
a kind of evidence which will bear the slightest in- 
vestigation or criticism, as we have fully and clearly 
shown, it is our duty to reject it.” 


SEVENTH. 


This suit cannot be maintained because the evi- 
dence relied on before the Register and Receiver 
shows that no other dec.sion than that rendered by 
the Register and Receiver could have been made 
upon the facts legally proved before them. 

In support of this preposition, we respectfully refer to 
their opinion (R., p. 324), and the evidence accompanying 


it, the character of which is pointed out above. 
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EIGHTH. 


This suit cannot be maintained because the de- 
cision of the Register and Receiver is final in law, 
and cannot be attacked as between these parties 
on a charge of fraud, which, though imperfectly 
made in the bill, absolutely failed in the proof. 


The great question which is sought to be adjudicated 
under this bill is whether an appeal lies from the decision 
of the Register and Receiver to the Secretary of the In- 
terior through the officers of that Department. 

The question arises thus: As we have seen, the statute 
of February 25, 1869, provides that “ the claims of all actual 
settlers holding possession under titles or promises to settlers 
which have been made by Vigil and St. Vrain, or their legal 
representatives, prior to the passage of this act, who, within 
the time limited, may establish to the satisfaction of the 
tegister and Receiver of the proper land disirict, shall, in 
like manner, be adjusted according to the subdivisional 
lines of survey, so as to include the lands so settled upon or 
purcnaeeg «* * *. .® 

In form prescribed by the statute and rules of office, the 
plaintiff and defendant, and many others claiming to be 
such settlers, brought their claims before the Register and 
Receiver “ to establish to their satisfaction” their claims to 
their several portions of the land. 

After due hearing of many parties, including the plaintiff 
and defendant, the Register and Receiver found, and so re- 
ported to the Surveyor General, that the defendant and sev- 
eral other actual settlers had “ established to the satisfaction 
of the Register and Receiver that they were settlers under 
the provisions of the statute, and entitled to have their 
tracts ot land found so settled upon or purchased, to be ad- 
justed according to the subdivisional lines of the survey, 
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and that the areas of the same should be deducted and ex- 
cluded from the adjusted limits of the claims of Vigil and 
St. Vrain. | 

But in the ease of the claim of Leitensdorfer, also found 
established to their satisfaction, that “this claim being, in 
our judgment, weak in every possible aspect, without any 
foundation whatever, and sought to be upheld by a kind of 
evidence which will not bear the slightest investigation or 
criticism, as we have fully and clearly shown, it is our duty 
to reject it.” (R., pp. 824-8.) 

The Register and Receiver did not report upon other 
claims made to them because the claims already established to 
their satisfaction covered the twenty-two square leagues 
confirmed by Congress. 

From this “satisfaction” against him, Leitensdorfer ap- 


pealed to the Land Office, and also from the judgment in 
favor of Craig. 
The questions of fact in this regard will be presented 
hereafter. 

A question of law first presents itself. 

Congress by special act, either by name or by official desig- 
nation, appoinis one or more administrative or judicial of- 


ficers to hear and determine questions of law and fact, whereof 


Conyress has jurisdiction and wherein the act conferring the 
power provides for no appeal—does any appeal lie from such 
decision and judgment to any superior administrative or judi- 
cial officer, even f an appeal would lie in the course of ordt- 


nary officra l duties? 


In the case at bar, the first point we raise is, that this ad- 
judication of title is not an executive duty of the Register 
and Receiver. Their ordinary executive duties are: The 


Receiver receives the money which is paid in for the land, 
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and issues the proper certificates relating thereto; and the 
Register registers the several papers that are filed in his of- 
fice, and transmits them to the General Land Office, where, 
if they appear to be regular, a patent issues, to be signed by 
the President. 

But this case differs from these duties in many very im- 
portant particulars. First, here is no land to be sold. It 
is not, and never was, any portion of the public land of the 
United States 

The confirmation by Congress of the Mexican grant 
shows that it was never a part of the public land of the 
United States, nor is it a case of “ private land claims against 
the United States,” because it is settled by the very act of 
legislation that the land passed out of the control of Mexico 
into private lands before the circumjacent territory was 
ceded by Mexico to the United States—before the treaty 
—-and, therefore, Congress appointed a tribunal to set at 
rest between these settlers their titles. 

Congress did not grant any land; they did not order any 
patents to issue; they confirmed the purchase from Mexico 
of Vigiland St. Vrain, and directed the derivative claimants 
under Vigil and St. Vrain, who should prove their titles to the 
satisfaction of the Register and Receiver, should be entitled 
to have their lands surveyed, and they made provision for 
survey and definite location, and then a plat should be 
given them, which should be the evidence of their title tor 
that portion of the earth’s surface which had been granted 
to them. 

Therefore, this act of July 4, 1836, does not apply to 
this case. First, because this is not a matter pertaining to 
the survey and sale of “ public lands of the United States,” 
nor to “private land claims” against the United States 
at all, but is a proceediag under a special act of Congress, 
providing for the settlement of the location and boundaries 
of certain pieces of land which Congress has confirmed to the 
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owners under a Mexiean grant, and for which they have 
decided that a certified plat shall issue as evidence of title 
to segeregate that portion which the settlers already have 
title to by the grant. The duties of the Register and Re- 
ceiver under the act were not their ordinary official or gen- 
eral duties, but they were the exercise of judicial functions, 
the words of the statute being, ‘“ The claims of all actual 
settlers upon tracts heretofore claimed by the said Vigil and 
St. Vrain, holding possession under titles or promises to 
settle, which have been made by said Vigil and St. Vrain, 
who may establish their claims within one year from the 
passage of this act, to the satisfaction of the Register and Re- 
ceiver of the proper land district, shallin like manner be 
adjusted.” 

Thus, the Register and Receiver were made a special trib- 


oe 
, 


unal to settle certain questions named in the act—not to 
establish a right in any party as against the United States 
—not to establish a claim so that the United States should 
give title, for the settlers already had that title from Mex- 
ico, confirmed by the United States—but to establish the 
location of these claims on the earth’s surface, so that a plat 
might be given to those having the title. That thisisa 
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judicial function specially devolved upon these gentlemen 
seems too clear for argument. 

Suppose, if an appeal lies to the Commissioner, he should 
say, “I am not satisfied with this determination.” The 
Register and Receiver go out of office; the time limited has 
gone past, as is the fact; there is an end of the whole 
matter, because the Commissioner cannot either give title 


of location. 
The action of the Register and Receiver was therefore 


made final. The reason why it was made unal in these 
two officers was because it was by statute to be done within 
a year or not at all. Appeals can last indefinitely. If 
an appeal can be had, thea the whole benefit of this Act 
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of Congress to the settlers is gone; because, if the decision 
of the register and receiver can be set aside upon appeal, 
then we are to commence de novo before another register 
and receiver, and we shall be answered that the year has 
past. Therefore, the Register and Receiver were purposely 
clothed with special and judicial functions, to be summarily 
excrcised; and while I admit that in the performance of 
their executive duties they are under the supervision of 
the Commissioner of the General Land Office, yet their 
duties under this special Act of Congress in relation to the 
Vigil and St. Vrain land grant do not come within any 
description of their duties which places them under the 


control of any body. 


Such are the determinations of the courts upon this class 
of questions, | 

This Court has decided, in the case of The United States 
vs. Ferreira (138 Howard, 40), that whenever Congress 
establishes a tribunal and says that matters shall be decided 
by that officer, althouzh by general law an appeal from 
his decision lies to another and superior tribunal, yet in 
this special case there is no appeal, even though the special 
matter committed to him: raight seem to be in the path of 
his ordinary duties, wherein an appeal weuld lie from his 


decisions. 


I read the syllabus of the case: 

“Congress by two acts, passed in 1823 and 1824 
{3 Stat. at L., 768, and 6 Stat. at L., 569), directed 
the Judge of the Territorial Court of Florida to re- 
ceive, examine, and adjudge all cases of claims for 
losses, and report his decisions, if in favor of the claim- 
ants, tegether with the evidence upen which they were 
founded, to tue Secretary of the Treasury, who, en 
being satisfied, that the same was just and equitable, 
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within the provisions of the treaty, should pay the 
amount thereof; and by an act of 1849 (9 Stat., 788), 


Congress directed the Judge of the District Court of 


the United States for the Northern District of Florida 
to receive and adjudicate certain claims in a manner 
directed by the preceding acts. 

“From the award of the District Judge an appeal 
does not lie to this Court. 

“As the treaty itself designated no tribunal to assess 
the damages, it remains for Congress to do so by refer- 
ring the claims to a commissioner, according to the es- 
tablished practice of the Government in such cases. 
This decision was not the judgment of the Court, but a 
mere award, with a power to review it conferred upon 
the Seeretary of the Treasury.” 

We say that using the names of the Register and Receiver 
is only to designate the persons who should act. The act 
might as well devolve the duty on them as upon any other 


person. The papers or the evidence on which they pass are 
not required to be sent to the General Land Office. There is 
nothing there upon which an appeal can be based or deter- 
mined. They are made a special tribunal, judicial in its 
nature, from whose decisions no incidents necessary to sus- 
tain an appeal are provided to be furnished to anybody. 


The same point has been very recently decided in the 
same way, where it would seem that the very matter now 
before the Court is clearly settled. 

In Atocha; case, 17 Wallace, 486, an Act of Congress 
passed February 14, 1865, directed the Court of Claims to 
examine his claim against the government of Mexico, for 
losses sustained by reason of his expulsion from that country 
in 1845, and provided that if the Court was of the opinion 
that the claim was a just one against Mexico when the 
treaty of 1848 was ratified, it should “fix and determine its 
amount,” and declare the loss or damage sustained by him, 
thus adjudicated and determined, should be paid out of 
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any money in the T’reasury not otherwise appropriated, Xe. 
The Court of Claims gave a decision in favor of Atocha, 
and this Court held “that the decision of the Court of 
Claims was final under the special act, and that no appeal 
would lie from it to this Court. 

But this Court has decided this question specifically, leav- 
ing no room for argument, in the case of Johnson vs. 
Towsley, 138 Wall., 72. 

Mr. Justice MILLER delivered the opinion of the Court, 
reviewing carefully previous opinions, commenting on and 
construing many of the acts of Congress applicable to this 
case. Attention is especially called to the part of the opinion 
from page 80 and to page 91. 

Butterworth vs. Hose, 112 U.S, Rec., is substantially this 


case in every particular. We quote from the syllabus: 


“The executive supervision and direction which the 
head of a department may exercise over his subordi- 
nates in matter administrative and executive, do not 
extend to matter in which the subordinate is directed 
by statute to act judicially. 

There is another answer to the claim of the right of ap- 
peal to the Secretary of the Interior. 

It is based on the provisions of the statute of July 1st, 
1856, that the executive duties appertaining to the survey- 
ing and sale of the public lands of the United States, and 
also such as relate to private claims of land are subject to 
the supervision and control of the Commissioner, under the 
supervision of the President of the United States, but the 
lands in controversy werenever public lands. They belonged 
to certain Mexican citizens by grant, protected by the treaty, 
and being “neither public lands of the United States, nor 
private land claims,” they never came under the jurisdic- 
tion of the Commissioner, nor under the control of any other 
land officer except the Register and Receiver and Surveyor- 


4? 


+0 


General, by a private statute, if the owners consented to such 
lecislation. 
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But assuming that there was such appeal, then the whole 
matter by the statute was under the supervision of the Presi- 
dent of the United States. And in the discussion of Barnard’s 
heirs v. Ashley’s heirs, this court says “it is obvious that 
7 . ? } ° 7 —_ ] 
the direct control of the President was contemplated when- 
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ever it might be invoked.” (18 Wall., 82.) 


It is admitted that the supervision of the President was 
invoked in this case, and he decided upon these appeals, and 


that the decision should. stand with certain corrections. 


[t is suggested in the bill where, somewhat contrary to 
rules of pleadings and of court, legal authorities are cited, 
“the Revised Statutes of the United States, sections 441, 453, 
substituted the direction of the Secretary of the Interior for 
that of the President, andso repealed the conflicting provision 
in the act of 4th of July, 1836, section 1. (See U.S. Revised 
Statutes, ee 0096) that the adoption of the Revised Statutes 
of the United States of the 22d of J une, 1834 (see same page 
1092), was before Craig's appeal to the Secretary of the In- 
terior,onor after the lst of October, 1874, so that any directory 
power that the President may once have had over the Com- 
missioner’s decision of 138th March, 1874, ceased before Craig 
appealed to the iivinaas or applied to the President. (Rec., 
43. 

If there was anything in this suggestion as to the effect 
of the repealing section of the Revised Stats., it is an- 
swered by the next section, 5597, which coutains reser- 
vations as to accrued rights and pending proceedings. We 
claim, therefore, that this decision of tne Register and Re- 
ceiver, ordered to be revised by the President, if in the 
weilees of the Commissioner and Secretary, it needed revi- 


sion, and then to be executed by the delivery of the plat, is 
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conclusive, until the United States shall, through some 


proper process, reverse it, 
Fraud. 


But the appellee charges that the decision of the Register 
and Receiver was obtained by fraud, and on this ground 
claims the jurisdiction of an Equity Court. 

The language of the bill is as/follows (R., 49): 


“ And your orator further shows that since. the in- 
stitution of this suit he has been informed and now be- 
leves that at about the time of the said decision of the 
said Irving W. Stanton, Register, and Charles A. Cook, 
Receiver, in said Craig’s favor, he (Craig) corruptly 
influenced their said decision by conveying for their 
use or benefit to one Golden, then of Denver, Colorado, 
about twenty-two thousand five hundred acres of the 
land embraced in said decision for a nominal considera- 
tion of thirty thousand dollars, and thatin April, 1877, 
said Golden conveyed the same lands to one Moffatt, of 


the same place.” 


It is submitted that under the rules of pleading, which 
require that fraudulent acts of any one should be specifi- 
cally set out and so pleaded that a direct and positive issue 
is raised, this charge is not sufficiently specific as to raise 
such issue. 

And subsequently this charge is amended by inserting 
after the word “ believes” the words “and he charges the 
fact to be.” 

To this charge the defendant answers (R., 68) as follows: 


“ And the defendant denies that about the time of 
said decision of said Register and Receiver awarding 
to defendant the said seventy-three thousand five hun- 
dred and fifty-one and fifty-five-hundredths acres of 
his derivative claims at any time he, the defendant, 
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4 . ~ . ‘ ‘ ; ‘ae _ ’ o ’ 
venver, ( oloradao, avout Twenty-two thousand acres of 
the land embraced in the said decision for the nominal 
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consiaeration OL toirty thousand dol! ars: an agenies 
that he ever, at any time, in any way, deeded or con- 

j . - ] ] ye " ‘ > . : ‘ y >. F é , : 
fed any iands or property Of any kind, Or gave or 


C 
aid any consideration of any kind, or promised any 


ind or property of any kind, directly or indirectly, to 
said Register or Receiver, or to anv person whatsoever 
4 


for their use or benefit, to influence their decision or 
action in the. matter of deciding on said derivative 
claim, or in any other matter connected therewith. 

“ And defendant avers that said allegations of said 
bill are faise and untrue in every particular, and are 
made and charged ior the purpose of creating an unjust 
prejudice against the defendant, and for the purpose of 
screening the complainant from attempted bribery and 
fraud committed in said matter when his said pre- 
tended derivative claim was pending before the said 


, 


Register and Receiver, and is herein more fullv set 


ien follows a eharge in the answer against the com- 


Leitensdorfer interest through the agency of Cook, the re- 


ce] Ve 
at bribery was 


ceiver and Register.” 


r, alleging further that the complainant’s said attempt 


“rejected with indignation by said Re- 


~ 


This answer is duly sworn to by the defendant, Craig. 
(R., 71.) 


; 


The evidence to support this charge is: 


Bic 


Deed from Craig (R., 164) to Golden, conveying 10,240 


acres in consideration of $15,000, dated Sept. 12, 1878, 
acknowledged October 29th, 1873, and recorded Oct. 30, 


1875. 


.) 


Deed from Craig (R., 160) to Golden, for an undivided 


fourth part of 58,043 acres in consideration of $20,000, dated 


4Y 


March 10, 1874, acknowledged March 11, 1874, and re- 
a March 14, 1878. 

Deed from Craig (R., 163) to Golden, for three undi- 
vided fourths of 9 sections, in consideration of $10,000, 
dated Mar. 18, 1874, acknowledged Mar. 18, 1874, and re- 
corded Mar. 23, 1874. 

4. Deed from said Golden (R., 104) to Moffatt, trustee for 
an undivided one-fourth of 10,240 acres, in consideration of 
$10,000, dated Sept. 4th, 1878, acknowledged April 4, 1877, 
and recorded April 6, 1877. 

Deed from said Golden (R., 101) to Moffatt, trustee, 
for an undivided one-fourth of 39,643 acres, in consideration 
of $25,000, dated Mar. 12, 1874, acknowledged April 4, 
eo 7, and recorded April th , 1877. 

. Deed from said Golden (R, 105) to Moffatt, trustee, 
“a an undivided fourth of 12,160 acres, in consideration of 
$5,000, dated April 4, pc acknowledged April 4, 1877, 
and recorded April 6, 1877 

The lands thus amend to Moffatt by Golden being 
equivalent to 15,510 acres. 

Moffatt swears (R., 94) that said conveyances were made 
to him, and that on them as security he advanced certain 
moneys to Chas. A. Cook, receiver, and he further swears 

that he regarded said Golden as insolvent in the years 1873 
and 1874. 

And on cross-examination Moffatt’ testified that he held 
the lands first as security for Cook’s indebtedness to the 
bank, and the balance jointly for Cook’s estate and Golden’s. 
(R., 96-7.) 

May’s,on behalf of complainant, testifies (R., 92) that 
Golden was insolvent from 1873 to 1878, and that C. A 
Cook was notoriously insolvent from 1870 till he died in 
1877. 

Moffatt’s evidence proves that $5,000 in cash was paid to 
Craig on the first purchase, above mentioned, from him by 
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Golden. There is no evidence save the recitals in the deeds 
as to what Craig received for the other conveyances to 
Golden, and until the contrary is proved those recitals must 
be taken as true. 

There is therefore not a particle of legal evidence in the 
ase to support the charge in the‘ bill of bribery, while, to 
maintain the charge, in the face of Craig’s denial, the posi- 
tive, direct evidence of two witnesses, or the equivalent 


thereof. is requ red. 
NINTH. 


This suit cannot be maintained because it is brought 
for the cancellation of the evidence of title to lands 
made and delivered by the United States, and conse- 
quently the relief prayed for in the bill can, under no 
circumstances whatever, be given, save in a suit 
brought in the name of the United States. 


The plat for the cancellation of which this suit is brought 
was authorized by act of Congress, approved February 25th, 
1869, (15th Stats., 275), and reads as follows: 


“ And be it further enacted, that upon the adjust- 
ment of the Vigiland St. Vrain claims according to the 
provisions of this act, it shall be the duty of the Sur- 
veyor-General of the District to furnish proper ap- 
proved plats to said claimants, or their legal represen- 
tatives, and so in like manner to said deriative claim- 
ants, which shall be evidence of title, the same to be 
done according to such instructions as may be given by 
the Commissioner of the General Land Office.” 


The plat in question bears on its face the following: 


“Plat of the lands awarded to William Craig, being 
a part of the Vigil and St. Vrain grant in Colorado, 
confirmed by Act of Congress, approved June 21, 1860, 
awarded by the Register and Receiver of the Pueblo, 
Colorado, Land District, February 238d, 1874. <Ap- 


SL 
proved by order of the President, dated March 2d, 
18/7, containing 73,851.55 acres. Scale 1} miles to an 
Inch.” 


Under this heading, which is found in the upper left hand 
— corner of the sheet is the following certificate, to-wit : 


‘ DEPARTMENT OF THE INTERIOR, 
“ GENERAL LAND OFFICE, 
“ WASHINGTON, D. C., June 7, 1877. 
“This plat having been examined in connection with 
my instructions dated March 7, 1877, to the Surveyor- 
General of Colorado and found correct, is hereby ap- 
proved. 
J. A. WILLIAMSON, 
7 Commissioner. 


There can be no doubt that the approved plat referred 
to in the above quotation from the act of Congress was in- 
tended as a substitute for a patent; neither can there be 
any doubt that no court can legally decree the cancellation 
of such a plat, save under such conditions as are required 
for the cancellation of a land patent issued by the Govern- 
ment. | 

The conditions required for the cancellation of a land 
patent of the United States are specifically set forth in the 
opinion of this court in the case of Patierson vs. Wynn, 


lith Wheaton, as follows: 


“We may, therefore, assume as the settled doctrine of 
this court, that if a patent is absolutely void upon its face, 
or the issuing thereof was without authority, or was pro- 
hibited by statute, or the State had no title, it could be im- 
peached collaterally in a court of law in an action of eject- 
ment, but in general other objections and defects complained 
of must be put in issue in a regular course of pleading, in 
a direct proceeding to avoid the patent.” 


And in the case of the Smelting Company vs. Kemp, 
l04th U.S., p. 644, this court reaffirmed the above, and 


after quoting the same, proceeded as follows: 
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“Tf the patent, according to the doctrine, be absolutely 
void on its face, it ma y be collaterally Impeac hed 1 ina court 
of law. Itisse ioe however. that the recitals of a pat 
will nullify its granting clause, as, for instance, that i 


4 


land whieh it annie to convey is reserve¢ dfrom sale. Of 


course should such inconsistency appear the grant would 
fail. Something more, however, than an nergy contra- 
diction in its terms is meant when we speak of a patent 
being void on its face. It is meant that the patent is seen 
to be invalid either when read in the light of existing law, 
or by reason of what the court must take judicial notice 
of; as, for instance, that the land is reserved by statute 
from sale or otherwise appropriated, or that the patent is 
for an unauthorized amount, or is executed by officers who 
are not entrusted by law with the power to issue grants of 
portions of the public domain. * * * If the patent be 
issued without authority, it may be collaterally impeached 
in a court of law. This exception is subject to a qualifica- 


tion thut when the authority depends upon the existence of 


particular facts, or upon the performance of certain ante- 
cedent acts, and it is the duty of the Land Department to 
ascertain whether the facts exist, or the acts have been 
performed, its determination is as conclusive of the exist- 
ence of the authority against any collateral] attack as is its 
determination upon any other matter properly submitted 
to its decision.” 


Therefore, unless the plat in question is “ absolutely void 
upon its face, or the issuing thereof was without authority,” 
it follows that it cannot be cancelled or impeached, save in 
a direct proceeding for that purpose. 

3ut is the plat in question absolutely void upon its face ? 

The appellee will contend that it is by reason of the 
statement contained in the Surveyor General’s certificate 
of approval, found on the face of the plat, to the effect that 
it was age by order of the President, dated March 
2d, 18 T7 gs 

The iit has kindly inserted in his bill of complaint 
a copy of the order to which the Surveyor General refers. 
(R., 40.) 
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An examination of that order shows that the President 
did not, directly nor indirectly, order the Surveyor Genera] 


to approve the plat in question. The order was to deliver 


‘an approved plat, not to approve any specific plat, nor to 


approve any plat for any specific amount of land. The 
Surveyor General’s said statement in his said certificate of 
approval being thus falsified by his own reference, is as in- 
effectual to avoid the plat as would be its non-existence. 
And inasmuch as the Surveyor General did not deliver the 
plat in question, there is nothing to show that any act of 
his was controlled or influenced by said order of the Presi- 
dent. 

The Commissioner’s certificate attached to said plat is 
mere surplussage, There is notning in the act of Congress, 
or in the order of the President, calling for his approval of 
that plat, or of any other plat. 

We find in the heading of the plat the following phrase: 
“Approved by order of the President, dated March 2d, 
1577.” This is a repetition of the phrase quoted from the 
Surveyor General’s certificate, which we have already 
shown to be false, in that the order referred to did not di- 
rect any such approval. | 

The issuing of the plat by the Commissioner cannot af- 
fect the case, as this court has decided in the case of the 
United States vs. Schurz, 102 U.S., 373, that a land patent, 
to be effective, needs no delivery, and the same principle 
must apply to an approved plat, which isa mere substitute 
for a patent. | 

Thus the specific plat delivered was not approved by the 
order of the President, nor was it delivered by order of the 
President, as there is no pretense made that he ever ordered 
the Commissioner of the General Land Office to deliver it. 

There is, therefore, nothing found on the face of the plat 
which shows it to be absolutely void. 

But counsel for appellant do not admit that the plat 
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yuld have been void on its face, even had it been approved 
and delivered by a direct order of the President printed on 
the face of the plat itself. 

It would have been ordering the performance of acts 
purely ministerial. The Register and Receiver’s award of 
| was an award of specific lands, described by 
fractional section, section, township, and range, as is fully 
shown by the record, p. 225-8. 
ollows that the term “ approved plat” meant 


simpiy a correct plat of the lands awarded by the Registe1 


ie amount of land deemed due to 
him (Craig) in the opinion of the Commissioner of the Gen- 
eral Land Office and the Secretary of the Interior.’ His 
have been to make outa correct 
olat of so much land as Craig, in the opinion of the Com- 
missioner of the General Land Office and of the Secretary 
of the Interior. was entitled to. 

We respectfully submit that such act would be a mere 
ministerial act which the President, on receiving the opin- 
ion of the Attorney-General, “that there wes no appeal to 
the Commissioner from the decisions of the Register and Re- 
ceiver in Craig’s favor” (R. 8) could legally order the Sec- 
retary of the Interior or the Commissioner of the General 
Land Office to have done, or could order the Surveyor 
General to do under his, the President’s, sworn obligation to 


see that the laws are faithfully executed. 


We have thus shown that the approved plat issued to 


Craig “is not void upon its face. 


We will now show that “the issuing thereof was” not 
without authority.” 

An act of Congress (10 Sts., 275, Sec. 3), provided for its 
issue “upon the adjustment of the Vigiland St. Vrain claim 


according to the provisions of this act,” meaning the adjust- 


ment ordered to be made by the Register and Receiver. If 


their adjustment of the matter was final, as we contend, no 


= | 
Colorado. 


ede) 


> can deny that the time had arrived for the delivery to 
Craig of his approved plat. 

The Attorney-General decided that the adjustment made 
by the Register and Receiver was final. But Leitensdorfer 
was not content with that decision, and, thereupon, com- 


] 


meneed proceedings of mandamus in the Supreme Court of 


the District of Columbia, the only court that could render a 


judgment ip the matter binding both upon him and on the 


Commissioner of the General Land Office, subject, however, 
to review by this court, to obtain a judicial construction of 
of said law, with the avowed object of compelling said 
Commissioner to hear and determine his appeals in case the 
court shouid adopt his construction of the law. 

The proceeding related to the Leitensdorfer appeal from 
the decision of the Register and Receiver, in favor of Craig, 
as well as to his appeal from their decision rejecting his own 
claim (R., 46), and from p. 47 of the record, it fully appears 
that the motion was argued by counsel for Leitensdorfer 
and Shellabarger and Wilson, of counsel for Craig, as friends 
of the Court; and, thereupon, on the 3d day of July, 1877, 
the Court dismissed the motion on the ground “ that no ap- 
peal lay to the Commissioner of the General Land Office 
from the decisions of the Register and Receiver at Pueblo, 

- 
No attempt was made to have this judgment rendered in 
Special Term,reviewed either in the General Term or by this 

Court. That decision is therefore binding both on Leitensdor- 
fer and on the Commissioner of the General Land Office, 
as if the same had been affirmed by this Court. That de- 
‘ision was rendered on the 3d day of July, 1877 (R., 47.) 
The injunction restraining the delivery of the plat to Craig 
was dissolved on the 15th day of the same month (R., 48). 
‘After the dissolution of said injunction, said prameen 
sioner delivered to said Craig, or to his counsel, the said 


approved plat.” (It., 48.) 
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[t therefore follows that said plat was delivered under a 
judicial construction of the law providing for its delivery, 
binding, both on Leitensdorfer and on the Commissioner of 
the General Land Office, “ that no appeal lay to the Com- 
missioner of the General Land Office from said decision of the 
Register and Receiver at Pueblo, Colorado,” and no attempt 
has been made from that day to this to obtain a reversal of 
that judgement. 

We therefore submit that we have now shown that the 
plat issued to Craig is not only “ not void upon its face,” but 
also that “ the issuing thereof was” not “ without autherity.” 

The provision of the law of June 21st, 1860, restricting 
the confirmation to mere quit-claim on the part of the 
United States, without affecting the adverse rights of others, 
can have no effect upon the controversy between Leitens- 
dorfer and Craig, because such reservations of adverse rights 
have always been construed to be limited to rights acquired, 
or claimed adverse to the title confirmed. 

[n this case, both parties claim under the title created by 
the grant to Vigil and St. Vrain. But even if it could be 
made to apply tu this controversy, Congress having created 
aspecial tribunal for settling thissame controversy,the parties 
are bound by the judgment of that special tribunal, and by 
the judgment of the Supreme Court of the District of Col- 
umbia which declared in a suit in which they were parties, 
that there was no appeal from the judgment of said special 
tribunal. 

We now come to the question, can a United States land 
patent not void on its face, and not void for want of author- 
ity to issue it, be cancelled at the suit of a citizen or indi- 
vidual ? 

This Court has, time and again, answered this question, 
and we append a few of those answers. 

In the case of Field v. Seabury, 19 How., p. 332, this 


Court said; “In kngland, a bill in Equity lies to set aside 
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letters patent obtained from the king by fraud. (Att. Gen. 
v. Vernon, 277, 870; the same case, 2 Ch. Rep., 353), and 
it would in the United States; but it is a question exclu 
sively between the sovereignty making the grant and the 
orantees,”’ 

In the case of the U.S.,v. Throckmorton, 98 U.S., p. 70, 


this Court said: “ We are of opinion that unless by virtue 


of an act of Congress, no one but the Attorney-General, or 


some one authorized to use his name, can bring a suit to set 
aside a patent issued by the United States, or a judgment 
rendered in its courts on which such a patent is founded.” 
In the case of Steel v. Smelting Company, 106 U. 58.,, p. 
454, this Court said, in relation to a judgment and in rela- 
tion to a United States land patent, as follows: “ Until set 
aside or enjoined it,” (a judgment) “must of course stand 
against a collateral attack with the efficacy attending judg- 
ments founded upon unimpeachable evidence. So, with a 
patent for land of the United States, which is the result of a 
judgment upon the right of the patentee by that depart- 
ment of the Government to which the alienation of the pub- 
lic land is confided, the remedy of the aggrieved party must 
be sought by him in a Court of Equity, if he possess such 
an equitable right to the premises as would give him the 
title if the patent were out of the way. If he occupy, with 
respect to the land, no such position as this, he can only ap- 
ply to the officers of the Government to take measures in 
its name to vacate the patent or limit itsoperation. It can- 
not be vacated or limited in proceedings where it comes 
collaterally in question. It cannot be vacated or limited 
by the officers themselves; their power over the land is 
ended when the patent is issued and placed on the records 
of thedepartment. This can be accomplished only by regu- 
lar judicial proceedings taken in the name of the Govern- 
ment for that special purpose.” 
SB 
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[In substantially the language above quoted, Leitensdorfer 
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possessed no sucecn eq ultabdie rignt to tne premises as W ould 


give him the title if the “approved plat” were out of the 
Way. I 

He did not predicate his right to have that plat cancelled ~ 
on any right to the Jands in question in himself, as is shown : 
by one of the allegations of his bill of complaint found on : ; 


page 44 of the record, which reads as follows: “And your 


i 
orator shows, that, however defective may be the deriva- 
bing os) saan Sa ; ; ? 
tive claims of claimant, and other appellants before the | 
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Commissioner, they all have a legal right to an examina- 


tion and decision of their claim upon their merits by the 


Commissioner, and in case he decides against them by the 


pecretary. 


SUIT CAN BE MAINTAINED, THEN THE DECREE 
IS ERRONEOUS : 


7 
X. 


Because it cancels the evidence of Craig’s title to all 
the lands awarded him by the Register and Receiv- 
er, while at best not more than eight thousand acres 
could in any possible way enure to the benefit. of 
Thomas Leitensdorfer, nor could Craig’s title stand in 


his way to an extent greater than eight thousand 
acres. 


[t is alleged in the bill of complaint that Leitensdorfer, 
in filing his claim before the Register and Receiver, reduced 


it to sixteen thousand acres, (R. 87), and on the same page 


the lands so claimed by him are described by section, It is 
shown by the deposition of John Hallum, (R. 84), that sub- 


sequent to the filing of said claim for sixteen thousand acres. 
before the Register and Receiver, Thomas Leitensdorfer con- 
veyed one-half of it to him, Hallum. 
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Thus the extreme amount of land claimed by Leitensdorfer 
according to his own showing, is limited to the equivalent 
of eight thousand acres; and consequently, if his suit can 
be maintained, the only possible relief he can have is a re- 
duction of eight thousand acres in the amount of the lands 


awarded and platted to Craig. 
XT. 


The decree is erroneous because it cancels the 
title to seventy three thousand acres, being the entire 
amount awarded to Craig, when the record shows 
that Craig holds title to a large share of it under 
unquestioned deeds from Thomas Leitensdorfer’s im- 
mediate grantors, which deeds antedate any convey- 
ances to him. 


After Eugene Leitensdorfer conveyed his one-sixth inter- 
est in the grant to S. M. Baird, January 4th, 1858 (R., 286), 
and before any Gonveyance was made to Thomas Leitens- 
dorfer, St. Vrain and said Baird, November 5th, 1859, con- 
veyed two miles of the Huerfano Valley to Ann C. Hough- 
ton, who, as heretofore shown, conveyed the same to € 


(yr 


rails 
(R., 206-9), and the same narties, on the lst day of July, 
1860, conveyed another mile of the Huerfano Valley to 
Craig (R., 202-3). 

These three miles of the Huerfano Valley are part of the 
lands awarded and platted to Craig. 

Why is not the Craig plat good, as against Leitensdorfer, 
for so much of the grant as he held under the Leitensdorfer 
title conveyed to him prior to any lands having been con- 
veyed tu said Thomas Leitensdorfer ? 


ALT. 


The decree is erroneous because it cancels Craig’s 
evidence of title to all the lar 1ds awarded him by the 
Register and Receiver, without inquiry as to the 
amount of land it would be possible for Thomas 
Leitensdorfer to maintain title to, the record show- 
ing numerous conveyances from him and his grant- 
ors, which would absorb nearly, if not quite, one- 
sixth of the lands confirmed. 


the heading next above, while 8S. M. 
Baird held the title to the Leitensdorfer interest, he conveyed, 
inder that title, to Ann C. Houghton three miles of the 
Huerfano Valley, say 2,000 acres. Then,in May and June of 
1873, Thomas Leitensdorfer relinquished to the United States 
4.720 acres of the 16,000 specifically claimed by him, as 


sy eyed on 7 ° ~ ; 
np. 3838-5. Andin June of the same 
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site of Trinidad (R., 3385-8), making in all 7,240 acres 
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In July following, he conveyed all his interest in the 
Grant to John Hailum, claiming, however, to retain one- 
half of it as a resulting trust (R., 84). This would further 
reduce his claim by one-half of 8,760 acres leaving him 
only 4.350 acres. 

Then, in August of the same year, Hallum conveyed to 
Joseph S. Adams one-half of the Leitensdorfer original 16,- 
000 acre claim, claiming that the conveyance was made on 
behalf of himself and Leitensdorfer; that is, he conveys the 
equivalent of 4,000 acres claimed by Leitensdorfer and 4,000 
acres claimed by himself, thus reducing his original 16,000 


Pee, 


acre claim to 880 acres. 
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True, Hallum claims he was imposed upon by Cook in 
relation to this last conveyance, but the explanation he 
gives in his deposition (R., 84) would sound much better if 
told at sea. 

Next, Hallum conveys to Darby and Luster, on behalf of 


himself and Leitensdorfer, another one-eighth of the origi- 


nal 16,000 acre claim: that is, one thousand acres on be- 
half of Leitensdorfer and one thousand acres in his own 
behalf. This reduces Leitensdorfer’s original 16,000 claim 
to minus 640 acres. 

We have failed to discover any legal principle on which 
the Court could decree a cancellation of Craig’s title to a 
greater extent than to enable complainant to acquire title 
to the amount of land, if any, to which he may have shown 
himself to be entitled. 

Consequently, the Court erred in passing any decree upon 
the merits of the case until it had determined the amount 
of land within the boundaries of the Las Animas Grant to 
which Thomas Leitensdorfer was actually entitled in sev- 


eralty and in fee, 
Lis. 


The decree is erroneous because it cancels the 
patent of the United States granted and issued to 
Craig after issue Joined in this cause, and which is 
not mentioned in any pleading or in the Master’s re- 
port in the case, but is only found as one of the ex- 
hibits of said Master’s report. 


This patent bears date January 8th, 1878, and a copy of 
it is found in the record on page 229, and counsel for ap- 
pellee have failed to find any reference to said patent else- 
where in the record, save in the decree cancelling it. 

It is too plain for argument that the Circuit Court of the 
United States for Colorado cannot thus cancel a patent. 


The decree is erroneous because it is not limited to 
the cancellation of the evidence of title to so much of 
the land as was vested in Craig at the time the de- 
cree was passed. 
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THOMAS LEITENSDORFER’S ADMINISTRATOR, Appellee. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE 8th CIRCUIT AND DISTRICT OF COLORADO. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


Since our brief was filed in this case we have received two 
from the appellee, aggregating one hundred and twenty-one 
pages. <A thorough review of the matters treated in them 
and of the authorities quoted would fill many hundred pages. 
We shall, therefore, contine ourselves to pointing out a few 
of the mistakes made by the appellee, and some of his errors 
in the application of the authorities he has quoted; but we 
by no means admit those parts of the briefs to which we 
make no reference, or that the proper application has been 
made of the authorities quoted. Our excuse is want of time, 
on our part, to properly discuss the entire range of executive ° 
administration and judicial procedure pertaining to both public 
and private land claims, and a supposed want of time and 


inclination on the part of the Court to consider the great mass 


Ase yuh ‘ id 
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There is no proper Party Appellee in this case before 
the Court, and the Suit has abated. 

This fact was brought to the knowledge of this Court in 
January, 1886, by the affidavit of the appellee, Thomas 
Leitensdorfer, filed as “ Exhibit U.” to rule to show cause, 
that he ceased to have any interest In the lands in question 
in this suit as early as the « ohteenth diy ot December, 1880, 
by reason of a voluntary conveyance of the same, that day 
made by him, to Josephine Farnsworth. 
the arcument of said motion to show Cause, appellant 
maintained that said voluntary assignment by appellee of all 


, . 3 i = 4 j } : , : , } ss f 2 
his said interest abated the suit (a ypellant ) brief on motion 


| 
to show cause, page 12), and he still claims that the suit 


abated from the time said fact was made known to this Court, 


ing this claim on the ground, among others, of the pecu- 
liar nature of the interest Leitensdorfer claimed to have in 
the land in question ; which peculiar nature we will examine 
ind explain in section II. 

The appellee, Leitensdorfer, died in April, 1886, and his 


ath was suggested to this Court on the first day of the next 


} 


term; and cn the same day an order was passed, on an ex 


. 


Marle appt 


cation, making his administrator a party appellee, 


and he is now sole appellee in this ense. 


, » } < : 


If the intestate at the time of his death had no interest in 


the subject matter of this suit, it is evident that no probate 


court could vest any interest in it in his administrator. 
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As the suit relates solely to freehold estate, it is evident 
that no interest in it could vest in the administrator, even if 
the intestate had retained an interest in it up to the time of 
his death. | 

The case of Barribeau v. Brant, 17 How. 43, is in point. 
Pierre and Euphrasie Barribeau filed their bill in equity 
against the defendant Brant, and prayed for the cancellation 
of certain deeds made by them to a lot in St Louis, Missouri. 
Soon after commencement of suit, Pierre conveyed all his. 
interest in the lot to Massey in trust for a natural daughter. 
The Court below dismissed the bill and plaintiffs appealed. 
Pierre died pending the appeal. Massey moved this Court 
to be made a party appellant. 

In overruling that motion, this Court said: “The only 
“persons who, upon principles of law and the rules of this 
“Court, can be permitted to appear in his stead, are those 
“who on his death succeed to the interest he then had, and 
“upon whom the estate then devolved.” 

(See Story’s opinion in case of Slack v. Wolcott, 3 
Mason, 508, as to law of reviving suits. Only per- 
sonal representatives can revive by bill of revivor. 
Others must resort to original bill in nature of, &e.) 


As at Leitensdorfer’s death, there was no estate or interest 
in him to devolve on any one, he having conveyed to Farns- 
worth. It is respectfully submitted that his administrator 
can have no standing before this Court, and that the suit 
bates. 

King and Allen have filed bonds for costs, but this does 
not make them parties to the suit, or either of them, nor 


lay the foundation for them to become parties. 


Character of the Interest claimed by Leitensdorfer in the 
Lands in Controversy. 
This question is discussed to some extent, on page 18 of 
our orivinal brief, to which we refer. as follows : — 


‘We have seen that Leitensdorfer claims a resulting trust 


~ 
we 


deed in which a consideration of twenty-five thou- 

sand dollars is expressed. It is respectfully submitted that 
‘no resulting trust can be maintained under such a deed, and 
‘that therefore Leitensdorter is shown to be absolutely dis- 


or want of any interest in the subject matter of 


But in case the Court shall hold that his claim to a result- 
ine trust can be maintained under such a deed, it 1s then 
respectfully submitted that, in order to maintain the suit, he 
should have made the trustee a co-defendant in the suit, SO 
that the property which he claims might be bound by the 
final decree which the Court might render in the case. 

By the statutes in certain states, a trustee Can maintain or 
defend a suit without bis beneficiary being made a party, but 
we have failed to tind any statute or any rule of court that 
ever permitted a beneficiary under a trust to maintain a suit 
in relation thereto in which the trustee was not joined either 


as a co-plaintiff, or as a defendant. 
t ° | . J | i : ? : | | | a 
it is laid down by Daniels, in lis work on ¢ nhancery Plead- 


ing and Practice, page 192, that 


“Where a plaintiff has only an equitable right in the thing 


‘demanded, the person having the legal right to demand it 


‘should be a party to the suit; for, if he were not, his legal 


“right would not be bound by the decree, and he might, not- 
“withstanding the success of the plaintiff, have it in his 
“power to annoy the defendant by instituting proceedings to 
“assert his right in an action at law, to which the decree in 
“equity, being res cnter alias acta, would be no answer. 
“This complication of litigation, it is against the principles 
“of equity to permit, and therefore requires that in every 
“suit, all the persons who, having legal rights to the subject 
“in dispute, as well as the persons having the equitable 
“rights, should be made parties to the proceedings. Upon 
“this ground it is that in all suits by persons claiming under 
“a trust, the trustee or other person in whom the legal estate 
“is vested, is required to be a party to the proceedings. 

“The rule is the same, whether the trust be expressed or 


“ only implied.” 


Thus, on the complainant’s own showing, the legal title to 
the lands claimed by him being in Josephine Farnsworth, 
he cannot maintain this suit, she not being a party to it. 

Craig in his answer denied Leitensdorfer’s claim to an in- 
terest in the grant, a fact which he could have well maintained 
by putting in evidence the deed from ‘Thomas Leitensdorfer 
to John Hallum, to which Hallum refers in his evidence ( Ree. 
page 84). He says: “Thomas Leitensdorfer, in 1873, in the 
“month of June, conveyed the Leitensdorfer interest in the 
“Las Animas grant to me. One half of said interest was 


“conveyed to me by him for my own use, and to secure coun- 


“sel to prosecute his claim. The other half was to me in trust 


“for himself, and he yet owns one half of the said Leitens- 
“dorfer interest. I conveyed the half interest which I so held 
“in trust for him, about ten months afterwards, to Josephine 


et 


Farnsworth, his sister, in trust for him, though there is no 
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don the face of either of the conveyances 


latter deed is found in the record, page 
consideration on its face of $25,000. The 
in the record. But the evidence of Hallum 
our purpose. He says that Leitensdorfer 

interest to him for his own use, and that 


leed, and that there 
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ist expressed upon its face. Hallum was a 


well knew that a valuable consideration 
, and therefore his 
out a prima facie case that the deed was 

ideration expres sed therein. lor the 
sume that Thomas Leitensdorfer had a re- 
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dhby his counsel. Then the case stands 
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nd the plaintiff thereupon admits in his 
retoiore C nveyed AWAY all his lhe- 
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», but that Hallum became a trustee 
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nt of one half of the interest in the lands 
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of the deed to Cumminvs, but averred that it 
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st to reconvey the same rights to the said 
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“Thomas, to be held by him in trust for the use and_ benefit 
“of the said Belinda and her heirs, and to enable the said 


“Thomas the more conveniently to manage, litigate, and 


“protect the said rights; and that the said Alexander 
“Cummings did afterwards, in execution of the said trust, 
“make a deed to the said Thomas, which is recorded in the 
“proper county. The deed referred to is exhibited, but 
“expresses no trust for the wife and her heirs” (page 274). 

The Court held this to be a departure, and refused the 
relief, though there is nothing to show that the facts set up 
in the replication were not true. The Court said: “ This 
“cause came on to be heard on the transcript of record from 

This Court is of opinion that to entitle themselves 
“to the decree which was pronounced in their favor, the 
“plaintiffs in the Cireuit Court ought to have stated their 
“case truly in their bill, as it now appears on the record ; 
“and that after the amended answer was filed, showing the 
“deed from Thomas 8S. Hind, and Belinda, his wife, to Alex- 
“ander Cummings, the plaintiffs ought to have obtained 
“leave to amend their bill, so as to introduce into it the 
“reconveyance from Alexander Cummings to Thomas 8. 
* Hinds on the trusts agreed on between the parties, instead 
“of alleging this new matter in their replication.” The 
Court denied the relief, and remanded the cause. 

[f Hind et a/s. could not protect themselves by setting up 
the true facts in their replication, much less can Leitens- 
dorfer protect himself by denying the averments of the 
answer, and then by contessing and seeking to avoid them in 
his evidence. 

Thus, granting that Leitensdorter held a resulting trust 
under his deed to Hallum as claimed by him, it follows, 


from the ease above referred to, that he cannot maintain his 


suit. But appellant maintains that upon the facts disclosed 
in the evidence of Hallum, Leitensdorfer had no interest In 
the lands in question at the time this suit was instituted. 

Hallum’s evidence leaves no reasonable doubt that accord- 
ing to the face of the deed to him, all the grantor’s interest 
in the land in question passed to him. This was absolutely 
essential to the accomplishment ot the very object for which 
Hallum says Leitensdorfer’s entire interest was conveyed to 
him, to wit, to conceal the fact of any ownership in the land 
remaiming in Leitensdorfer; but no trust can result to a 
grantor under his deed, which on its face ts sutheient to con- 
vey the property absolutely. 

Squire et ux. v. Harder et al., 1 Paige, Ch. Rep. 494 ; 


Williams on Reai Prop rly, 157, and note 1. 


if the deed did not, on its face, express a valuable consid- 
eration, then it was insuflicient to convey the Leitensdorfer 
ownership. If it did express such 2 consideration, then no 
parole evidence can be received to change or Vary the effect 
of the deed. 
l Greenleaf’s Ev. sec. 26, note 1. 


i Pts Oil Trusts, SEC. 162. 


Hallum’s evidence leaves no doubt that he entered into an 
express agreement with Leitensdorter to take a conveyance 
of his entire interest in the land in question and to held one 
half of the same in secret trust for him. 


No trust can result from such an agreement, and under 


Colorado statutes no trust ean thus be created. The statute of 


that state requires the trust not only La be proved by writing, 


but wisO to he created bv writing. i is cs follows: — 


“No estate or interest in lands, other than leases for a 
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“term not exceeding one year, nor any trust or power over 
“or concerning lands or in any manner relating thereto, shall 
“hereafter be created, granted or assigned, surrendered or 
“declared, unless by act or operation of law, or by deed or 
“conveyance in writing, subscribed by the party creating, 
“ granting, assigning, surrendering, or declaring the same, 
“or by his lawful agent, thereunto duly authorized by writ- 
“ing” (Act 1861, Colorado General Statutes, page 005). 
This subject is thoroughly discussed in Perry on Trusts, 
sec. 162. After stating the law on this subject as to common 
law conveyances, showing how resulting trusts may arise 
under them, he adds: “This rule does not apply to modern 
“conveyances, and no trust is now held to result to a grantor 
“although he conveys his estate without consideration. At 
“the present day, almost all conveyances are in form deeds of 
“bargain and sale, and operate to pass the estate by virtue 
“of the statute of uses, or of statutes in the several states 
“prescribing the formalities necessary to convey lands. 
“Under the statute of uses, the bargain between the bar- 


“gainor and the bargainee, and the consideration raised a use 


“in the bargainee, the statute immediately stepped in and 
“vested the legal title in the same person for whom a bene- 


“ficial use had been raised by the bargain. In conveyances 


a 


“that are in form deeds of bargain and sale, parol evidence 
“cannot be received to control or contradict the statement 
“of the consideration. Such a statement is a solemn and 
“essential part of the deed, and its existence cannot be 
“disproved by parole. . .. To allow parol evidence to 
“raise a resulting trust upon such deeds would be to break 
“in upon the expressed purposes of the statute of frauds. 

. . And where the deed contains a clause, as most 
“deeds do, that the estate is had and held by the grantee, 


“his heirs and assigns, to his and their use and behoof, no 


10 


“trust can result, as it is a rule that when a use is declared, 
“no other use can be shown to result. And when a deed 
“contains covenants or warranty, no use can result to the 
“grantor, for such covenants estop him from claiming any 


“legal or beneticial interest in the estate.” 


Even if it be possible from Hallum’s evidence to tind a 


resulting trust in Leitensdorfer under his deed to Hallum, 
still it is impossible to find a trust resulting to any person 
under Hallum’s deed to Farnsworth. <A copy of that deed 
is In the record, and found on page 172. 

The consideration named in it is “the sum of twenty-five 
“thousand dollars ;” the granting words are: “Hath given, 
“granted, bargained, aliened, sold and conveyed, and by 
“these presents doth give, grant, bargain, alien, sell and 
“convey.” And the fabendum clause is as follows: “To 
“have and to hold unto the said Josephine Farnsworth, his 
“heirs and assigns forever.” 

This deed comes within the rule laid down in Perry, and 
the same doctrine has been followed by the Supreme Court 
of the State of Colorado in the case of Learned v. Tritch et al., 


6 Col. 432, in a case very similar to the present. The doctrine 


is most elaborately discussed and followed in the case of 


Whiting v. Gould, 2 Wis. 552, to which reference is made, 
and also to the numerous authorities there quoted in support 


of the same. 


Appellant, therefore, claims that there was no interest of 


any kind in the lands in question vested in Thomas Leitens- 
dorfer at the commencement of this suit. 
But suppose that Thomas Leitensdorfer, at the commence- 


ment of this suit had, as claimed by his attorney Hallum, in 


his deposition (Rec. p. 84), a resulting trust, under his con- 


eS 


il 


veyance to Hallum, and under Hallum’s conveyance to 
Farnsworth. | 

The fact was disclosed to this Court, at its last term, that 
said alleged interest had vested in his alleged trustee, Farns- 
worth, by Leitensdorfer’s voluntary conveyance to her of 
December 18, 1880. The suit having proceeded from the 
time of said assignment up to the last term without disclo- 
sure of said assignment, the effect upon the suit is the same 


as if the deed had been made at the time of its disclosure. 


Lord Redesdale says: “The voluntary alienation of prop- 
“erty pending a suit by any party to it is not permitted to 
“affect the rights of other parties if the suit proceeds without 
“disclosure of the fact” (Mhiford’s Hg. Pleadings, page 
73). 


The question therefore is to determine what is the effect 
of a voluntary conveyance made by asole appellee, who was 
sole complainant below, during the pendency of an appeal, 


all of his interest in a suit, when such interest is limited 


a 


O 
toa resulting trust, and when such conveyance is made to 
the trustee whose trusteeship commenced prior to the insti- 
tution of the suit, and who had never been a party to it. 
The effect of the conveyance is not to transfer the benefi- 
cial estate to the trustee, but is simply to end the beneficial 
estate absolutely, just as the death of the life tenant, or the 
conveyance by the life tenant to the remainder-man, ends ab- 
solutely the life estate. The two estates cannot have a sep- 
arate existence in the same person at the same time, and the 


result is stated by Lord Redesdale as follows : — 


“If the interest of a plaintiff or defendant, suing or de- 
“fending in his own right, wholly determines, and the same 


“property becomes vested in another person not claiming 
“under him, as in the case of an ecclesiastical person succeed- 
“ing to a benefice, or a remainder-man in a settlement becom- 
“ing entitled upon the death of a prior tenant under the same 
“settlement, the suit cannot be continued by bill or revivor, 
“nor can its defects be supplied by a supplemental bill.” 


Mitford’s Pleadings, page 72; 2 Blackstone, 337, 
note 61, Sharswood’s ed. 


Il. 


But if the Court be of the opinion that this suit was 
maintainable by Leitensdorfer and can now be maintained 
by his personal representative, notwithstanding said 
deeds to Hallum and Farnsworth, still we submit that it 
cannot be maintained, because complainant’s own evi- 
dence fully estabiishes the fact that the lands claimed by 
Leitensdorfer “on behalf of himself and others,” are not 
within the boundaries of the Las Animas grant. 


For an abstract of that evidence, we refer to the fourth 


point of our original brief, as follows : — 


The complainant, in his bill (Rec. 37), specifies the lands 
he claims by section, fractional section, and range, but he 
nowhere in his bill alleges that said lands are within the 
boundaries of the original grant made to Vigil and St. 
Vrain. 

The defendant Craig, in his answer (Rec. 62), “alleges 
“that the said sixteen thousand acres included in the said 
“pretended derivative claim of plaintiff is not, nor is any 
“part thereof, within the limits of the Las Animas grant, 
“and the said plaintiff has never lived upon or within the 


“limits of said grant, or settled upon or improved any land 


“within the limits of said grant.” 
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All the evidence offered as to the initial point of the sur- 
vey of the grant is in the plat of the grant found in the rec- 
ord opposite page 347, purporting to be a copy of the orig- 
inal on file in the office of the Surveyor-General of New 
Mexico, the boundaries of the grant given in the act of juri- 
dicial possession (Rec. 253), and the depositions of six 
witnesses. 

The description in the act of juridical possession is, 
“Commencing on the line north of the lands of Beaubien 
“and Miranda, at one league east of the Animas river, a 
“mound was erected; thence following in a direct line to 
“the Arkansas river, one league below the junction of the 
“Animas and Arkansas. ‘The second mound was erected on 
“the banks of said Arkansas river.” 

Now the first mound is, by the plat and by the language 
in the act of juridical possession, specifically located in the 
lime of the northern boundary of the Miranda and Beaubien 
grant. By-the plat it is also on the line of said grant at 
a point eastward of the crossing of said boundary line by one 
branch of the Animas river, and westward of another branch 
of said river. The distance east of the first crossing is spe- 


cifically fixed as above at one league. 


CALVIN JONES, on behalf of Leitensdorter, testified as fol- 
lows (Rec. 482) : — 

“ Y. State where the beginning corner of this grant is. 

“A. It is one league south of south fork of the Purga- 
“toire; I judge it to be thirty or thirty-five miles from here 
“{Trinidad]. The grant is now calletl the Maxwell grant, 
“but the proper name is the Beaubien-Miranda grant; | 
“mean where the two grants come together. 


LR Ge RIA RAI a ae HI 


14 
“@. State as near as you can the direction of initial 
“point for Las Animas grant, from ‘Trinidad. 
“ A. I would judge it to be a southwest course from here.” 
Witi1am A. BRANSFORD, on behalf of the complainant 


Leitensdorfer, testified as follows (Rec. 436) :— 

“@. Do you know the southeast boundary of the Las 
“ Animas grant? 

“4. I will give a description as [ have read it. It com- 
“ mences one league south of the headwaters of the Purga- 


“toire, running east to intersection of the Arkansas one 


“league below the mouth of the Purgatoire. 
“(). Describe the headwaters of the Purgatoire. od 
*A4A. There are two forks; one heads in back of Wana- 
“hatoya, northwest of Trinidad; the other, the main branch 
“of the river, heads up towards Red river, southwest of 


” Trinidad.” 4 


PorcHEeus L. Woorron, on behalf of the complainant 
Leitensdorfer, testified as follows (Rec. 444) :— 

“(). State where the beginning point of the grant is, and 
“state if you were ever there, and who was with you. 

“A. I have seen the beginning point, as shown to me by 
“Governor Bent, who owned a part of the grant, and it is ee ba 
“on the top of Snowy range; it is on Beaubien-Miranda line, 
“about fifty-five miles from Trinidad, the way a man would 


‘ have to travel.” 


Tuomas O. Bocas, on behalf of complainant Leitens- 
dorfer, testified as follows (Rec. 435) : — 


“@. Are you acquainted with the south boundary of the 


ef 


Las Animas grant? 
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‘A. He says, I understood it commenced at the northern 
“line of the Beaubien-Miranda grant. 

“@. At what point of the Baubien-Miranda grant does the 
“Las Animas grant commence, and in what direction from 
“there does the southern line run, and to what point? 

“A. Commencing at northeastern boundary, and running 
“and striking the Arkansas river one league below the 
“mouth of the Las Animas river.” 


While the matter was pending before the register and re- 
ceiver, the defendant, William Craig, appeared before the 
register, February 6, 1873, in his own behalf, as a witness, 
and his evidence, so taken, was, by the defendant Leitens- 
dorfer, filed in this cause as his, Leitensdorfer’s, evidence. 
On this point in question, Craig testified as follows (Ree. 


d19):— 


By the register : 


“X-@. 5. State whether you are acquainted with the 


“ southeasterly or most easterly boundary of the Las Animas 
“erant; state the source of your knowledge touching said 
“boundary, and describe what portion of the valley of the 
ee ! 


‘Purgatoire, if any portion thereof, lies to the west of said 


_ 


‘eastern boundary. 


“A. I have been at and shown by Ceran St. Vrain what 


a 


‘purported to be the initial boundary of the Las Animas 
“orant, which was represented by a mound of rocks, and said 
“to be on the northern boundary of Miranda and Beaubien 


“orant, and a league east of the source of the Purgatoire.” 


ALBERT W. ARCHIBALD Was also a witness while the mat- 


ter was pending before the register and receiver, and on Feb- 
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ruary 6, 1873, he made a deposition before the register, 
which deposition complainant Leitensdorfer has. filed on his 
own behalf in this cause. Said Archibald testified as fol- 


lows (Rec. 321) :— 


“As United States Deputy Surveyor, in connection with 
“A. B. Sheldon, I surveyed the exterior lines of township 
“31, 32, 33, and 34, in ranges 65, 66, 67, and 68, in the year 


eos 


“ 


‘eighteen hundred and sixty-seven, and the south boundary 
“of township 34, in range 69 west. The source of the 
“south fork of the Purgatoire river is in township 34, south 
“of range 70 west. I am acquainted with the northern 
“boundary of the Miranda and Beaubien grant, according to 


“the description of said grant as given in the original deed 


a) 


‘of conveyance from the Mexican authorities to Miranda 
‘and Beaubien. 

“Int. 3. State where a stake placed one league east of the 
‘Purgatoire river, in township 34 south, range 70 west, and 
“on the northern line of the Miranda and Beaubien grant, 
“would be placed. 

“A. 3. The line of the Miranda and Beaubien grant does 
“not extend as far west as range 70, on a line with township 
“34 south. 

“Int. 4. State where the proper location would be of a 
‘stake on the north line of the Miranda and Beaubien grant, 
“one league east of the Purgatoire river. 

“A. 4. From the surveys I have made and the examination 
“of the field notes of other deputy surveyors employed by 
“the government, I believe that the only point that can be 
“found on the north boundary of grant of Miranda and 
‘* Beaubien and a league east of the Purgatoire river, is near 


“the centre of township 34, south of range 66 west.” 
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And on cross-examination said ARCHIBALD testified as fol- 
lows (Rec. 323) : — 


“Int. 7. How do you know that the point near the centre 
“of township 34 south, range 66 west, is on the northern 
“boundary of the Miranda and Beaubien grant ? 

“A. 7. My reason for supposing it, is that it is on the 
“summit of the mountain referred to in the description of 
“the north line of said grant, as above described by me, 
“bemg continuation of said mesa, and lying west from it, 
“and that it is about one league east of a point on the south 


“fork of the Purgatoire river.” 


Thus the complainant Leitensdorfer has produced in this 
‘ause the evidence of five witnesses, all combining to estab- 
lish the fact that the initial point of the:survey of the Las 
Animas grant was southwest from Trinidad, and on the line 
of the Beaubien and Miranda grant, one league easterly of 
the south fork of the Purgatoire river, the deputy surveyor 
Archibald saying it was about the middle of the township, 
34 south, range 66 west, that is, the middle of the north 
line of said township. 

The witness Boggs is less definite in his evidence. It 
does not necessarily differ from the other five, because any 
point in the entire northerly line of the boundary of the 
Baubien-Miranda grant is, in fact, the northeast boundary, 
as the entire line, from end to end, bears northwest and 
southeast at some points making a greater angle with the 
meridian than at others. 

The above is all the evidence in this record relating to the 
location of the initial point of said survey, and all of it is the 
complainant’s evidence put into this cause by his attorneys. 
There is no question as to the location of the northeast 


corner of said grant. All agree that it is on the Arkansas 


river, one league below its junction with the Las Animas 
river, and consequently a right line connecting that point 
with the initial point of the survey must be the southeasterly 


boundary of the Las Animas grant. 


As the initial point is at the middle of the north line of 


township 34 south, range 66 west, and the other point, as 
may be seen on any Land Office map of Colorado, is very near 
the middle of the north line of township 23 south, range 51 
west, it follows that the latter point is fifteen townships east 
and eleven townships north of the former. In running said 
line from the initial point, in the language of the surveyor’s 
art, the latitude would be to the departure as eleven to fif- 
teen, or as four and four tenths (4,;4,) miles to six (6) 
miles. 

An inspection of the plats in the record, opposite page 285, 
shows that the land claimed by Leitensdorfer nearest to the 
southeast boundary of the Las Animas grant is the northwest 


corner of sec. 22, township 32 south, range 63 west, to a 


point just three (3) townships or eighteen (18) miles east of 


the initial point of the survey, and just one and a half (14) 
townships, or nine (9) miles, north of said initial point. But 
a simple calculation shows that said boundary line, in making 
eighteen (18) miles departure, makes thirteen and two tenths 


(13.4,;) miles latitude, thus demonstrating that said point of 


land of the Leitensdorfer claim nearest to said boundary is 
four and two tenths (44,) miles south of it, and about three 
and a half (34) miles from the nearest point of said boundary. 
It is true that four of the six witnesses testify that the lands 


claimed by Leitensdorfer are within the boundaries of the 
Las Animas grant, but two of them, Craig and Archibald, 
testify that the southeast boundary line of the Las Animas 
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grant leaves the lands claimed by Leitensdorfer a considera- 
ble distance to the southeast of the grant. 

But it is respectfully submitted that, the complainant’s 
evidence having fixed the two termini of said boundary land 
in relation to the public surveys, and the junction of two 
prominent rivers, it is competent for the Court to examine 
those surveys, to see for itself where on the earth’s surface 
said line would run in connecting said termini. 

Indianapolis R.R. Co. v. Stephens, 28 Ind. 429. 
Atwater v. Schenk, 9 Wis. 160. 
Prieger v. Hxchange Ins. Co., 6 Wis. 89. 


It follows that the evidence of the four witnesses, given to 
the effect that the Leitensdorfer ¢laim is within the Las 
Animas grant, must be disregarded as in conflict with their 
own evidence in fixing the termini of the southeast boundary 
line. That the location of the line, it being a right line, 
must be determined by its termini rather than by guess-work 
of witnesses whose evidence fails to show that they were 
experts in the matter pertaining to boundary lines. 

Even if the Court could not from the government surveys 
be permitted to determine for itself the location of the boun- 
dary line in its relation to the lands claimed by Leitens- 
dorfer, the evidence of the deputy surveyor, Archibald, as 
to said location, ought to prevail over that of all the rest in 
conflict with him, because he alone is, by the evidence, 
shown to be qualified to form an opinion to which any 
weight can be given as to the location of said lines in rela- 
tion to said lands. Especially is this true since Archibald’s 
evidence is brought into this case by Leitensdorfer, and he 


cannot be permitted to contradict his sole competent witness 
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by the evidence of others who are not shown to be compe- 


tent to form an opinion in relation to the matter. 


[t is respectfully submitted that the complainant’s evi- 
dence conclusively shows that the lands claimed by him are 
exterior to the boundaries of the Las Animas grant, and that 
consequently Leitensdorfer never had any standing what- 
ever in court in this case. 

The reply of the appellee’s counsel to said fourth point is 


found in their suppvlemental brief. pages 6 to LY. 


In response to that reply it is sufficient to say : — 

First. Theirown evidence collated in our brief (pages 26 
-29), establishes the initial point of the boundary of the 
grant on the north line of the Beaubien and Mirande grant ata 
point not farther east than the centre of township 34 south, 


' 


rangve 66 west. 


Second. That the second monument of the survey of said 
erant was erected on the right bank of the Arkansas river, 


at one league below its junction with the Las Animas. 


Third. That these two points or corners of the grant 
were, according to the language of the act of juridical pos- 
session, connected by a straight line, the language of that 
act being “a una legua al este del rio de las Animas se puse 
“una mohonera, y de hay seguiendo una linea recta hasta el 
“rio Nepeste, una debajo de la confluencia de las Animas con 
“el mismo Nepeste ” (Rec. page 250) ; the English translation 
of which is as follows: “At one league east of the Animas 
“river a mound was erected; thence following a [right ?] 


‘direct line to the Arkansas river, one league below the junc- 


“tion of the Animas and Arkansas, the second mound was 


“erected on the banks of said Arkansas river” (Rec. p. 
253). 


Fourth. That such straight line connecting said two points 
will run to the north-west of the so-called Leitensdorfer 
tract, is shown by every government map of that region ot 


country. 


fifth. That the location of the Animas river as plotted 
by the alecalde on his déseno cannot control the line of the 
boundary between said two points, because no allusion 1s 


made to it as a boundary. 


Sixth. The fact that several of the witnesses, after hav- 
ing located definitely the mitial point of the boundary, gave. 
their opinion that said tract was within the boundary of the 
grant, can have no weight to control the character of the 


line connecting the first and second corners of the grant. 


Seventh. Counsel’s declaration that it makes no differ- 
ence in this case whether the land in question is within or 
without the grant, is simply an admission of the extraordi- 
nary weakness of their position. If their reasoning is cor- 
rect, then it would make no difference whether their land 
was situated in Colorado or Alaska. 

If the Court shall be of opinion, however, that the sixteen 
thousand acre tract in question lies within the boundaries of 
the Las Animas grant, the next step in the natural order of 
investigation will be to determine whether Thomas Leitens- 
dorfer was a “ derivative claimant ” in the sense in which that 
term is used in the act of Congress relating to said grant. 
ec 


The term “derivative claimant ” is first used in relation to 
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this grant in the third section of the act of February 25, 


1869, which reads as follows : — 


“That upon the adjustment of the Vigil and. St. Vrain 
“claims, according to the provisions of this act, it shall be 
“the duty of the Surveyor-General of the district to furnish 
“proper approved plats to said claimants, or their legal rep- 
“resentatives, and so in like manner to said derivative 


“claimants, which shall be evidence of title.” 


In the act of 1860 no claimants are referred to but Vigil 
and St. Vrain, and “actual settlers holding possession under 
“titles or promises to settle which have heretofore been given 
“by said Vigil and St. Vrain.” As there are but two classes 
of claimants mentioned in this act, the term “ derivative 
claimant,” must be confined exclusively to those who were 
“actual settlers holding possession under titles or promises 
“to settle . . . given by said Vigil and St. Vrain.” 

The act of 1869, however, refers to Vigil and St. Vrain 
us the original grantees; also to “actual settlers upon the 
“tracts heretofore claimed by said Vigil and St. Vrain, hold- 
“ing titles or promises to settle, which have been made by 
“said Vigil and St. Vrain or their legal representatives.” 
This is the first allusion in any of said acts to “ legal repre- 
sentatives,” and the term as here used is evidently limited 
in its meaning to personal representatives of Vigil and St. 
Vrain, one or both. In this act two other classes of claim- 
ants are provided for: those claiming by pre-emption and 
those claiming under the homestead law; but they were not 
to receive certified plats as evidence of title. It therefore 


¢ 


‘derivative claimants,” as used in the 


follows that the term 
third section above quoted, applies exclusively to those who 
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were actual settlers holding possession under title or prom- 
ises to settle from Vigil and St. Vrain. | 

The only other place in said acts where the term “ deriva- 
“tive claimants” is used, is in the resolution of April 28, 


1870, which reads as follows : — 


“That so much of an act approved February 25, 1869, 
“, . . as required that derivative claimants under Vigil and 
“St. Vrain shall establish their claims to the satisfaction of 
“the register and receiver of the proper land district, within 
“one year from the passage of said act, shall be so construed 
“as to authorize the presentation of such derivative claims 
“within one year from the completion and approval of the 
“gub-divisional surveys contemplated by said act of the 25th 


“of February, 1869.” 


The resolution above quoted giving no different meaning to 
“derivative claimants ” must therefore be held to be limited, 
in its application to this grant, to the actual settlers who 
were in possession under titles or promises to settle from 
Vigil and St. Vrain, if claiming under the act of 1860, or 
under Vigil and St. Vrain, or their legal representatives, if 
claiming under the act of 1869. 

Has Thomas Leitensdorfer made such averments in his 
bill of complaint, and established the same by his evidence, 
as to enable the Court to find, as a fact, that he was one of 
the actual settlers, holding possession under the title or 
promises to settle from Vigil or St. Vrain, at the time of the 
passage of said act of 1860, or at the time of the passage of 


the act of 25th of February, 1869? 


The averments of his bill of complaint in that regard are 


as follows : — 
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“That on the 7th of March, 1844, at Taos, said Cornelio 
“Vigil and Ceran St. Vrain executed a donation of an undi- 
‘vided one-sixth of said inchoate grant to Eugene Leitensdor- 
“fer, under whom Thomas -Leitensdorfer, the complainant 
“herein, now holds. 
‘That in 1844, it appears the suid grantees executed like 
donations of an undivided one-sixth to each of the persons, 
“Charles Bent, Donaciano Vigil, and Manuel Armijo; that in 
1844, as thus appears, an undivided one-sixth of said 
‘inchoate grant vested in each of the six persons above men- 
“tioned; namely, Cornelio Vigil, Ceran St. Vrain, Eugene 
“ Leitensdorfer, Charles Bent, Donaciano Vigil, and Manuel 
‘Armijo; that said six shares have never been enforced by 


. formal petition” (Rec. page 53). 

Thirty-nine derivative claimants presented their claims 
to the register and receiver. That among them was 
“the derivative claim . . . of Thomas Leitensdorfer, com- 
“plainant herein under Eugene Leitensdorfer; that the 
“deed of said Vigil wad St. Vrain was for one sixth of the 
“ grant ; that is to say, for about six bundred and e iohty -two 
“thousand seven hu ihe dand twenty-four and one sixth acres 

‘(Rec. paige 36). 

‘That complainant, in filing his claim before the register 
“and receiver, made an equitable reduction of it to twenty-tive 
“sections,” which sections complainant specified by number, 
township, and range. 


‘‘That said derivative claims of complainant, as thus 
“reduced, does not conflict on the ground with the 
derivative claim of said defendant, William Craig. 


‘That complainant produced evidence before the register 
“and receiver to estal ire substantial ly the prece ding allea- 
“tions of this bill, and the continuous inhabitancy and culti- 
“ vation of his claim by himself since May, 1862, which 
inhabitancy and cultivation still continues” (Rec. page 
). 


] 
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The record does not contain a copy of the original deed in 
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Spanish from Vigil and St. Vrain to Eugene Leitensdorfer, 
but Donaciano Vigil, one of complainant’s witnesses, swears 
that said conveyance was for “ one undivided one-sixth of all 


“their interest in the entire grant” (Rec. page 288). 


Willim Gilpin, another witness for complainant, swears 
that the Kugene Leitensdorfer interest in said grant was one 
undivided sixth (Ree. page 291). 

Thus the averments of the bill, and the evidence offered 
by complainant in support of the same, leave no possible 
doubt that the interest in the grant conveyed to Eugene 
Leitensdorter was limited to an undivided sixth, and that no 
part of the grant was conveyed to him im severalty. 

Next, Eugene conveyed said undivided interest in the 
grant to 5. M. Baird (Ree. page 256) before the confirma- 
tory act of June 21, 1860, was passed, up to which time 
neither he nor Baird had become an actual settler on the grant. 

The actual possession, and the extent of the same, that 
Thomas took on the grant is fully set forth in the evidence 
of his own witness, James S. Gray, in substance as follow, 
(Rec. page 301): That he, Gray, as agent for St. Vrains 
measured off about 1200 acres on the Las Animas river and 
gave him possession of the same. That said Leitensdorfer 
built his house about the centre of said 1200 acres; that said 
tract measured on line of river two and one half miles, and 
in width from 1200 to 1600 yards. That all the lands lying 
between said tract and some point above Trinidad were then 
in the possession of other settlers to whom said Gray had 
duly allotted them; the names of whom said Gray gives in 
his eleventh answer in said deposition (Rec. page 303), and 


the extent of the tracts given to each. 
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He further testified, in substance (Rec. page 305), that 
this tract of land was not distinct and separate from that 
claimed by Eugene, but that it is a part of the same; and 
then to the question “Do I understand you to say that 


. Kugene Leitensdorfer or Spence M. Baird made a deed to 


a] 


‘Thomas Leitensdorfer of the specific land now claimed by 
‘Thomas Leitensdorfer?” he answered: “The way I under- 


~ 


“stood the deed was that Eugene made it, as the agent of 


> 


‘Spence M. Baird, for the undivided one-sixth part of the 
| , | 


“entire grant, but not for any particular part, for then it 


‘e 


‘was undivided, and is yet.” 

Thus the title stood until 1867, when Thomas Leitensdor- 
fer, complainant, according to his own evidence, conveyed, 
with the exception of ten acres, all his interest in said grant 
to S. M. Baird, testifying, however, that he made the deed ¢o 
SAVE his property from his creditors ( Ree. page 312). He 
further says that there was no consideration ; but he does not 
say there was no consideration expressed on the face of the 
deed, and the presumption is that, as the deed was made to 
save the lands from his creditors, it was in form sufficient to 
do it, and therefore contained a consideration expressed on 
its face. Such a deed is one from which no trust can result 
to a grantor, and any agreement made by parole that Baird 
should hold said land in trust, is absolutely void under the 
statute, as we have shown elsewhere. 

As he was not in possession of any part of the grant when 
the act of 1860 was passed, he could receive no benefit from 
that, as an actual settler, because neither he nor any grantor 
of his was then, or ever had been, an actual settler on the 
erant. 

There is no evidence that Baird went into possession of 


said land prior to the act of 25th of February, 1869. At 
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the date of that act, therefore, Thomas Leitensdorfer’s owner- 
ship, according to his own evidence, had been reduced to 
an undivided one-sixth part of ten acres of the grant, and 
been reduced to said ten acres. Hence there is nothing 
to show that Thomas Leitensdorfer should posibly derive any 
benefit from the act of 1869, save as to said ten acres, and 
there is no evidence to show that said ten acres formed any 
part of the sixteen thousand acre tract described in the bill 
of complaint. 

But it is claimed that the interest he conveyed to Baird in 
1867 was reconveyed to Thomas in 1872, by deed, a copy of 
which is found in the record, page 294. If this deed were 
sufficient to transfer any title, which we deny, it could not 
convey any right under the act of 1869, for there is no evi- 
dence that Baird had ‘acquired any right under that act to 
convey. 

That said last-mentioned deed is ineffectual to convey title 
is fully shown in our brief in support of motion to reverse, 


&c., pages 19 to 22, to which we refer as follows : — 


In 1869 or 1870 said Baird filed his claim for said land 
before the Surveyor-General, under the provisions of said 
act of February 25, 1869, that in filing the same he uses the 
following language: “One sixth (1) in my own right,” &c. 
See Rec. page 378, and certificate of Surveyor-General 
found on page 379, which bears date April 20, 1870. 

Thus, as late as 1870, Thomas Leitensdorfer’s interest in 
the grant was limited to his one undivided one-sixth of the 
ten acres he expected out of his conveyance of 1867 to 
daird. 


When the time for acquiring by settlement any further 
* J 
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rights of property in the Las Animas grant ended, Thomas’ 
right, as we have seen, was limited to an undivided one- 
sixth of ten acres, and there is nothing in the record to show 
that he ever acquired right or title to any larger share or 
part of the grant, unless it was done under deed, a copy of 
which is found in the record, page 294. 

There is no possible doubt that Spruce M. Baird was the 
man to whom Thomas conveyed in 1867. In Thomas Lel- 
tensdorter’s deposition, Rec. 312, relating to said convey- 
ance, the name Spruce M. Baird, as the grantee, is used in 
the questions and answers eighteen times. 

The deed above referred to purports to have been made 
by Eugene Leitensdorfer as attorney, but it is ineffectual to 


convey the title out of Spence M. Baird: 


First. Because the only authority shown to Eugene Lei- 
tensdorter to make any deed as attorney for any one, Is 
found on page 295 of the record, it being a power of attor- 
ney bearing date February 24, 1560, and consequently made 
long before Baird acquired the specific title in LSo/, which 
Kugene Leitensdorfer by this deed attempted to reconvey to 
Thomas. ‘There is no clause in it making it applicable to 
after-acquired property, but is limited by its terms to such 
property as the maker of the power had at its date. Ap- 
pellee claims that because the word “may” is used in the 
power, that it is broad enough to include after-acquired 
property, but he reters us to no authority applicable to 
powers which must always be construed in strictness against 
the person acting or claiming under them. If it had been 
intended to make this power applicable to after-acquired 
property, a very few words would have been sufficient for 


that purpose; but they are not found in it, and the term 


“may have,” under the general rules of construction as to 
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powers, must be limited to what the maker had, or may 


have had, at the time of the making of the power. 


Wright v. Ellison, 1 Wal. 16. 


Second. This power of attorney is the same one under 
which this same Eugene Leitensdorfer claims to have con- 
veyed this same interest in this same grant to the same 
Thomas Leitensdorfer on 1861. Consequently, it became 
functus officio in the execution of the deed of December 10, 
1861. 


Third. It is ineffectual to convey said title, because in 
the granting part of the deed Engene Leitensdorfer claims 
to be acting as the agent of L. M. Baird, and not as the 
agent of Spruce M. Baird, in whom was the title of the 
land, and there is nothing in the signature to the deed, “S. 
“M. Baird,” to show that the intention was to act for “Spruce 
“M. Baird,” and there is nothing in the certificate of acknowl- 
edement to-determine the question or throw any light upon 
it, inasmnech as the acknowledgment of the deed is made by 
Kugene Leitensdorter as his own deed, and not as the deed 


of L. M. Baird, S. M. Baird, or Spruce M. Baird. 


Fourth. ‘This deed is ineffectual to convey said title, be- 
cause the same was vested in Spruce M. Baird, and the 
power of attorney purports to have been made not by Spruce 
M. Baird, but by Spence M. Baird. This is the name used 
in the first line of the power, “know all men by these pres- 
“ents that I, Spence M. Baird,” &c. It is signed “S. M. 
“Baird,” but as the signature is insufficient to show whether 
it was made by Spruce M. Baird, the name Spence in the 


first line must control. 
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The power is not acknowledged, and the original is not 
produced, the paper put in evidence purporting to be a copy ; 
thus no aid can be had from any examination of the hand- 
writing of the signature. 

We therefore respectfully submit that all title in and to 
the land in question that was in Thomas Leitensdorfer in 
1867 is shown to have passed from him to Spruce M. Baird 
in that year, and that there is nothing to show that the same 
ever afterwards revested in Thomas Leitensdorfer. 

There is no allegation in the bill of complaint, or evidence 
in the record, tending to prove that Spruce M. Baird, or his 
heirs and assigns, ever ratitied the conveyance attempted to 
be made by the last-mentioned deed, or that they, or any of 
them, ever received any consideration or benefit therefrom. 
The record shows that this deed was made on the twentieth 
day of May, 1872; that it was recorded on the first day of 
June, and that Spruce M. Baird died on the fifth day of 
June of the same year. 

[t is therefore respectfully submitted that Thomas Lei- 
tensdorfer took nothing by said conveyance, and that his 
interest, as appears from the record, at the time of the death 
of said Baird, was limited to his undivided one-sixth interest 
in the ten acres which he had expected in his deed to Baird 
of 1867. 

There is nothing in the bill of complaint alleging, or in the 
evidence proving or tending to prove, that Thomas Leitens- 
dorfer ever acquired any interest of any kind in the grant, 
subsequent to June, 1872. | 

No claim is made that complainant acquired any interest in 


the lands in question subsequent to May 22, 1872. 


The effect of the subsequent conveyances made by Thomas 
Leitensdorfer to Hallum, and to Farnsworth, is fully dis- 


a] 


cussed under our first point in this supplemental brief, to 
which we refer; and we respectfully submit that the record 
does not show that Thomas Leitensdorfer, at the commence- 
ment of this suit, was, in respect to any part of the 16,000 
acre tract described by him in his bill of complaint, a deriv- 
ative claimant, in the sense in which that term is used in said 
acts of Congress relative to the Las Animas grant. 
Appellee, on page 2 of his brief, endeavors to bring this 

suit within the decision of the following cases ; to wit, — 

United States v. Percheman, 7 Pet. 51. 

United States v. Patterson, 15 How. 10. 

United States v. Sutter, 21 How. 170. 


Castro v. Hendricks, 23 How. 4388. 


All these cases arose under special laws, whose object was to 
enable the United States to determine what lands, in ceded 
territories, belonged to the public domain, and what lands 
were held in private ownership. The question to be deter- 
mined in the first three was as to the validity or invalidity 
of the original grant, and in neither case was there more 
than one claimant; consequently no contest in those suits 
between derivative claimants arose. ; 

The fourth case relates solely to a survey by the Surveyor- 
General. As soon as the United States ascertained, through 
these suits, that any piece of land-in question was not pub- 
lic land, it in effect disclaimed ownership, gave a quitclaim 
deed to any party before the Court who showed any claim 
to it, but with the express proviso, in each case, that it 
should not in any manner interfere with the rights of third 
parties. An examination of these cases will show that there 
is nothing whatever in them on which appellee can lean for 


support. We will examine them in their order. 
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In the Percheman case, the question as to parties arose as 
follows: Percheman brought suit against the United States 
for the confirmation of a Florida or Spanish land grant. 

Among other defences, the United States answered: 
“That Percheman had conveyed all his interest to Sanchez” 
(page 57). 

Percheman amended his petition and stated: “That the 
“sale was a conditional sale and no more” (page 58). 

The Attorney-General in argument contended “ That the 
“suit could be maintained only by Sanchez ” (page 99). 

Counsel for Percheman responded that the deed conveyed 
no title, and that the contract was to be void unless the title 
was confirmed (page 81). 

In deciding the case, this Court said: “It was very truly 
“observed by the Territorial Court, that this objection is 
“founded altogether on 2. suggestion of a private adverse 
“elaim; but adverse claims, under the law giving jurisdic- 
“tion to this Court, are not to be decided or investigated. 
“The point has not been made in this Court” (page 97.) 

Thus it appears that the ‘Territorial Court was of the opin- 
ion that the question presented by the alleged assignment to 
Sanchez, was one in the nature of a private adverse claim. 
If we examine the special law giving jurisdiction of the case 
(IV.U.S. Stat. at L. chap. - LAX. p. 284), we find that sec- 
tion 8 excludes this class of questions, and that section 13 
specially provides one the “decree shall be conclusive be- 
“tween the United States and said claimants only.” 

It necessarily follows, that the Percheman case, arising 
under a special law restricting the question before the Court 


to that between the United States and the claimant, cannot 


control in a case where the only contest is under the gen- 
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eral law governing equity proceedings, in a suit between 


different claimants under the same grant. 


Patterson's case (15 How. 10) arose under the Missouri 
act of May 26, 1824 (IV. U.S. Stat. at L. chap. L.XX. p. 
284), revived and applied to Louisiana by the act of June 
17, 1844 (IX. U.S. Stat. p. 676). | 


Patterson claimed the land in question as the assignee of 


the heirs of William Barr. He not having proved the 


assignment from the heirs to him, the Court, in confirming 


the evrant, provided that it should not be to the prejudice of 


Barr’s heirs, but directed that it should be for the use of the 
legal representatives of William Barr, deceased ; thus leaving 
the question to be decided in another suit, as to whether 
Patterson was, or was not, the legal representative of Barr, 
as to this tract of land. 

It will be observed that this claim was not prosecuted in 
the name of the original grantee, but in the name of bim who 
claimed the latest assignment from the legal representatives 
of the original grantee, and that the Court did not provide 
that the contirmation should enure to the benetit of the claim- 
ants and /iés grantees, but that, on the contrary, it did pro- 
vide that his alleged grantors might have the benefit of it in 
case his alleged assignment from them should not be sufh- 
cient to eczrry title. But the matter before the Court in this 
suit was to determine the validity, or invalidity, of the orig- 
inal grant, and not for the adjudication of the rights of 
“derivative claimants,” as between themselves under the 


original grantee. 
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The Sutter case arose under the act of 1851, relating to 
Spanish-Mexican grants in California. 


Sutter presented his claim to the commissioners under sec- 
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tion 8 of that statute (6th United States Statutes, 631), and 
stated in his petition, that he and his grantees were then in 
possession of the land (Record of said case, page 6). 

The United States took no exception to his petition for 
want of parties in any pleading, either before the Commis- 
sioner or before the Court. 

The case therefore came under rule 53 prescribed by this 
Court for the courts of equity of the United States (Phil 
lips’ Practice, p. 365). 

This Court, in its decision in that case, said as follows (21 
How. 170) : — 


“It appears from the deeds in the record that the claimant 
“has conveyed nearly all his estate in the land included in 
“the two grants, and objection is taken to the form of the 
“suit. It is contended that the claim should have been pre- 
“ferred by the grantees of the claimant. We admit the force 
“of the argument in favor of the objection, and that the 
“dormant interest of persons not parties on the record may 
“frequently disturb the course of justice. 

“ But the contrary practice was sanctioned in Percheman’s 
“case (7 Pet.), and has been followed since. It is compe- 
“tent for persons interested in the claim to employ the name 
“of the original claimant. (United States v. Percheman, 
7 Pet. 51; United States v. Patterson, 15 How. 10.” 7 Pet. 
182.) 


As Sutter was a proper party, not having disposed of all 
his interest in the land in question, it was simply the duty 
of the Court, under its own rule, to reserve in its decree 
the rights of Sutter’s assignees. This the law provided for 


in the patent to be issued, and consequently all the Court 


said, beyond securing those rights, was mere dictum, and a 


ad 
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dictum that finds no support in the Percheman and Patterson 
cases, to which the Court refers. 

It must be borne in mind that the proceedings had in re- 
lation to the Las Animas grant before the Surveyor-General, 
and the confirmation by Congress of a portion of the grant, 
are the equivalent, as to this grant, of the proceedings had 
in the Percheman, Patterson, and Sutter cases in relation to 
the grants concerning which those suits were brought; that 
in all these cases nothing was in issue save the claim against 
the United States, while in the present suit the contest is 


between different claimants, claiming, under the same con- 


firmed grant, interests vested in them by the very terms of 


the confirming act. 


In the Castro case (23 How. 438) the Court had confirmed, 
under said act of 1851, one square league to Castro. Sub- 
sequently in surveying it, the Surveyor-General included in 
his survey about four square leagues. The Commissioner of 
the General Land Office refused to issue a patent for the 
amount called for by the Surveyor-General’s survey. Castro 
thereupon attempted to compel the issue of the patent by 
mandamus, and failed, as he ought to have done. Appellant 
fails to see how the Castro case has any possible bearing 


upon the present one. 


Appellee states in his supplemental brief (page 3) that 
“the estate of Mrs. Farnsworth, Thomas Leitensdorfer’s 
“sister and trustee, would, in any case, have been bound by 
“this Court’s decree; for she was witness of her cestud que 
“trust, and hence was cognizant of the fact that he was suing 
“for all having an interest in his derivative claim.” If this 


statement is the law, then every man who has a knowledge of 
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a pending litigation is bound by the facts found in its 
record. 

Counsel for appellant have failed to meet with any such 
statement of the law in any elementary work or in the decis- 
ion of any court. They fail to see any reason for it, and 
have always been taught to believe that a suit was only 
binding on the parties to it, and their privies in blood, estate, 
and law. 

On page 4 of said brief it is stated: “Craig might have 
“objected specifically of the non-joinder of Mrs. Farnsworth 
“by plea or answer.” It is sufficient that Craig in his an- 
swer set up a total want of capacity in Leitensdorfer to 
maintain the suit, and if Leitensdorfer totally lacked capa- 
city, Craig was certainly under no necessity of informing him 
or his counsel, who, under any circumstances, might main- 


tain a suit in relation to the lands in question. 


IV. 


The next paragraph of said brief relates to the delivery of 


the deed to Eugene Leitensdorfer from Vigil and St. Vrain, 
dated March 7, 1844. The objection we made in our former 
brief was based on the evidence of Donaciano Vigil, found 
in the record on page 288. 

We then supposed it was a fact that Leitensdorfer was, 
as stated in said affidavit, absent from New Mexico for sev- 
eral years, ending with 1849, until reminded of the fact that 
he was a prominent man in Santa Fe when General Kearney 
took possession of New Mexico; that General Kearney 
made him auditor of the territory, which position he held 


for several years, and must have been in constant inter- 


course with the afhant, Donaciano Vigil, who was, during 
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most of that time, the acting governor of said territory. 
Why this false affidavit was placed before the register and 
receiver finds an explanation in reports at cases in this 
Court. (See the case of Lettensdorfer v. Webb, 20 How. 
176.) From this case it appears that Leitensdorfer made 
un assignment in December, 1848, of all his property. 
It was probably thought necessary that it should appear to 
the register and receiver that the delivery of the deed in 
question to Leitensdorfer occurred subsequent to said as- 


signment. 
V. 


Appellee (supplemental brief in reply to our fifth point, 
page 19) states that future domain to colonists could not 
be made without Kugene Leitendorfer’s assent. Appellee 
has furnished what he claims to be a copy of a translation of 
his deed from the original grantee, found in the record on 
page 287, but he says that that is not a correct copy, and 
that a better copy is found on page 290. Fortunately he 
has furnished us with copies of two similar deeds made by 
the same grantees about the same time, one on the same day, 
and found, the first on page 168 and the other on page 170 of 
the record, both in Spanish. There can hardly be a doubt 
that the Leitensdorfer deed was in the original substantially 
the same. ‘The Spanish deeds contain an important proviso, 
worded as follows: “ Sujetamos a que no prescriba el que le 


ad $ , e } ? 
donamos por ser asi nuestra voluntad, ESPresanudo ue dehe- 


“mos dara las tamilias que se transporten halli terreno libre 


“para que pueblen, con sujecion a las garantias y beneficios 
“que por ambos se acuerden.” Here is a provision that the 
grantees shall acquire nothing by prescription, which would 


be nonsense unless some right was reserved by the grantors 
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that might be prescribed against. The right reserved is 
found in the words “espresando que debemos dar a las 
“familias,” &e. The verb “debemos” is in the first person 
plural, and must of necessity refer to Vigil and St. Vrain as 
the parties who are to give the land, and the conditions and 
guaranties are those to be agreed upon by both Vigil and St. 
Vrain. There is nothing in the Spanish copies of the deeds 
that can be translated parties. We therefore believe that 
a careful examination of these deeds, and of the laws and 
customs of the Mexicans prevailing at that time, support the 
allegation of our brief that Vigil and St. Vrain reserved to 
themselves the right of giving lands to the colonists, and 


os 
. ‘ 


that the only interest Leitensdorfer had by his deed was a 
one-sixth of the residuum left after the colonists were sup- 
plied with land. Indeed, at that time Vigil and St. Vrain 
could not make an absolute sale of any part of their grant 
to any one, unless he was an actual settler on the grant, in 
which case the sale was guaranteed under the 14th section 
of the Colonization act of 1824; but any other sale would 
come under section 12 of the instructions of 1828. 

Appellee says, on said 19th page of his brief, that Thomas 
Leitensdorfer’s derivative claim under the act of 25th Feb- 
ruary, 1869, became his separate property, but does not 
state how that act performed the duties of a suit in parti- 
tion. 

The last statement on that page is remarkable in view of 
the fact that the Record (pp. 200, 212) shows that Craig holds 
deeds to large tracts of land now patented to him from Thomas 
Leitensdorfer’s grantors. If said grantors could possibly con- 
vey any title to Thomas Leitensdorter, we see no reason why 


their deeds to Craig would not be quite as effectual, and we 


cannot understand why a quitclaim deed from his grantors 
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to Craig, or to any other person, would not convey all the 
title they had at the time, except on the theory to which 
both Leitensdorfers seem ever to have always acted, that 
the title was still vested in them without regard to the num- 
ber of times they had conveyed the same land to others. 

Appellee’s counsel, on page 23 of their supplemental brief, 
contend that the power of attorney given to Eugene Leitens- 
dorfer by Baird (Rec. p. 295), by its terms is made applicable 
to after-acquired property as well as to that owned by Baird 
at the time, relying on the phrase in said power which reads 
as follows: “AIl messuages, lands, . . . whereof I may 
“in any way be entitled or interested ;” and in proof, they 
refer to a phrase in the Constitution of the United States, 
wherein the word “may” bears relation both to the present 
and the future. The better way would have been to have 
examined the words if the power itself referring to the 
future, and those referring to the present in connection with 
the future. In said power the future is expressed as fol- 
lows: “Shall become due and owing;” again, “shall law- 
“fully do,” and to express the present and the future in con- 
nection with the same matter, the following phrase is used: 
“which are or shall be due or owing.” 

But this power of attorney is best interpreted by the cir- 
cumstance which called it into existence. 

Eugene Leitensdorfer made a conveyance of land in ques- 
tion to defraud his creditors, and on the same day received 
from Baird this power of attorney (Rec. 286). There can 
be no doubt that the end had in view by Baird, in giving 
this power of attorney, was to enable Eugene Leitensdorfer 
to control the title of the land that had been vested in him 
that day, and no rule of interpretation known to courts can 


be used to make this power of attorney, conceived as it was 
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in fraud, serve to relieve another party from the conse- 
quence of what his own evidence shows to have been another 


fraud perpetrated by him seven years later. 


VI. 


To the argument to show the deeds from Eugene and 
Thomas Leitensdorfer to Baird were nullities for want 
of consideration, we reply, — 

The proper construction to be given to their sworn 
statements that said deeds were made without consideration 
is that Baird paid no consideration for them. Inasmuch as 
the very object of the deeds, according to the same evidence, 
was to defraud creditors, there was a necessity that they 
should purport to have been made for a valuable considera- 
tion, and the presumption is that said deeds were in form 
sufficient to conceal the fraudulent intent of their origin, 
and consequently, if no actual consideration was paid by 
Baird, the greater was the necessity that the deed should 
appear to have been made for a valuable consideration. 

very deed found in the record made by these brothers 
is in form a deed of bargain and sale. In fact, nearly every 
deed, of the scores found in the record, contains in its grant- 
ing clause the words “ bargain and sell,” thus showing that the 
ordinary form of deed used at that time and in that locality 
was the deed of bargain and sale. 

The presumption is, therefore, that the deeds in question 
to Baird expressed a consideration on their face, and that in 
form they were deeds of bargain and sale. 

But there can be no resulting trust arising to a grantor 


under a deed of bargain and sale which purports on its face 


to have been given for a valuable consideration, or which 
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purports to have conveyed the property to the use of the 
grantee, or which contains a clause warranting the title 
ugainst the grantor, which is usually implied in every deed 
of bargain and sale, under the statute of Ann, which is in 
force in Colorado as before cited. 

Perry on Trusts, sect. 162. 

Learned v. Tritch, 6 Col. 432. 

Whiting v. Gould, 2 Wis. 552. 


There is nothing in the evidence tending to show that said 
deeds, or either of them, contained any clause creating an 
expressed trust in favor of the grantors, and under Colorado 
statutes, a trust can only be created by writing. ‘The statute 
is quoted supra, page 8. | 

The deed from Eugene Leitensdorter to Baird was not 
void as to the grantor, nor did any trust result to him under 
it, and the power of attorney given by Baird was, therefore, 
not coupled with an interest as claimed, and no title passed 
to Thomas Leitensdorfer under the deed of December 10, 
1861, save by virtue of that power of attorney. 

Appellee’s argument, found on pages 26 and 27 of his 
supplemental brief, to the effect that the Leitensdortfers’ 
deeds to Baird, being void as to creditors, were, therefore, 
void as to the grantors, needs no refutation before this Court 
or any other; at least, no equity court has ever been known 
to lend its aid for any purpose to the grantor of a deed 
deliberately made to defraud his creditors. 

Craig in his answer having denied Thomas Leitensdor- 
fer’s ownership of the land described in his bill, he has 
attempted to confess a conveyance of the same to another, 
and, to avoid that conveyance by his own evidence, that the 


deed was without consideration. 
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If, under the circumstances, it were competent for him, 
after confessing the assignment, to avoid it by parol evi- 
dence, it would be neccessary that he should either produce 
the deed by which to prove it void, or that he should set 
forth in evidence every fact neccessary to lay the founda- 
tion for the conclusion of law that the deed was void. After 
confessing the existence of the deed, the burden of proof is 
on him, and not on Craig, and the simple statement that it 


was given without consideration is not sufficient to work an 
avoidance. 

Appellee’s counsel’s criticism of Craig, on page 26 of their 
supplemental brief, for having stated in a deed that “the Las 
“Animas grant had been duly contirmed by the Surveyor- 
“ General,” is unfortunate for him, in view of the fact that the 
Surveror-General says in his decision that said grant “is 
“hereby confirmed” (Rec. page 259), and in view of the 
fact that in the instructions from the Commissioner of the 
General Land Office to the Surveyor-General, he was re- 
quired to keep his record “in such a manner that it will show 
“every case confirmed, and every one rejected by | him] you,” 
(Rec. page 244), and in view of the fact that the law required 
the Surveyor-General “under such instructions as may be 
“given by the Secretary of the Interior, . . . to make a full 
“report on all such claims as originated before the cession of 
“the territory to the United States by the treaty of Guada- 
“lupe Hidalgo, of 1848, denoting the various grades of title, 
“with his dectston as to the validity or invalidity of each 
“of the same, under the laws and usages and customs of the 
“country before its cession to the United States”(X. U.S. 


Stat. at L. chap. CHIT. p. 308, sec. 8.) 
The parol evidence collated by appellee, on pages 27 and 


28 of his supplemental brief, cannot change the effect of a 


solemn deed, nor control the evidence of the fact that Baird 
elaimed this identical land as his own, and filed that claim 


betore the Surveyor-General, claiming it “in his own right.” 


VII. 


Irrespective of any right of appeal that Leitensdorfer 
may have from the award of the register and receiver, 
and irrespective of any mistake made by them in arriving 
at their award, and irrespective of any fraud that may 


have been used in the procurement of the award, we re- 


spectfully submit that a court of equity can [grant no 
relief to Leitensdorfer, of any kind. 


He must first show to the Court, by proper averments 
in his bill, and evidence in support of the same, that he 
is in law entitled, in his own right, to a certified plat for 
all or a portion of the land described in his bill of com- 
plaint, and further, that the evidence presented before the 
register and receiver, taken in its entirety, was such as 
not only to warrant them in allowing his claim in whole or 
in part, but such that a rejection of his claim would bea 
fraud in law. 

In other words, courts of equity, in cases of alleged 


mistake or fraud, give relief only to one who proves himself 


to have been wronged by the fraud or mistake complained 
of. They do not sit to adjudicate questions of abstract 
right. 

The Marye v. Parsons, 114 U.S. Rep. 325. 

Story’s Equity Jurisprudence, sec. 203. 

Vernon v. Heys, 12 Kast, 632. 
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VIII. 


On page 32 of his supplemental brief, appellee has over- 
looked an important part of the act of 1822, relating‘ to 
Florida land. 

His attempt is to show that a broader authority was 
given to the commissioners appointed under that law than 
was given to the register and receiver in the Las Animas 
case, and that such authority was given to the commissioners 
without any right of appeal being in terms reserved, and 
then says that Chief Justice Marshall, in deciding United 
States v. Percheman (7 Pet. 51), said, “It can admit of no 
“doubt that the decision of the commissioners was conclu- 
“sive in no case until confirmed by act of Congress.” 

That part of the law which counsel omitted is as follows : 
“The second section directs that all the proceedings of the 
“commissioners, the claims admitted, with those rejected, 
“and the reason of their admission and rejection, be recorded 
“in a well-bound book and forwarded to the Secretary of the 
“Treasury, to be submitted to Congress.” See Chief Justice 
Marshall’s opinion in said case, page 89. 

On page 90, the Chief Justice says: “We think that the 
“ object for which this board of commissioners was appointed 
“was to examine into and report to Congress such claims as 
“ought to be contirmed.” It follows, as a necessary conse- 
quence from the law, when fully set out, and from the con- 
struction given to it by the Court, that the decision of the 
commissioners was conclusive in no case until confirmed by 
Congress. The law discussed by the Court in that case is 
similar to the law of 1854, under which the Surveyor-Gen- 
eral of New Mexico “ confirmed ” the Las Animas grant, and 
forwarded his decision and the evidence on which it was 
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based to the Secretary of the Interior, to be by him submitted 
to Congress, which in this case resulted in the confirmation 
of the grant by Congress to the extent of twenty-two square 
leagues. The two statutes had for their object the ascertain- 
ing, by the United states, what grants were valid and what 
were not, and these commissioners performed, under the 
one act, substantially the duties which the Surveyor-General 
performed under the other. Their duties were in no respect 
similar to those of the register and receiver in question, 
since the latter had to determine questions, not between the 
United States and claimants, but between individual claim- 
ants themselves, and they had to determine these not accord- 
ing to Spanish-Mexican law or the treaty of Guadalupe 
Hidalgo or customs of the Mexican nation, but had to deter- 
mine them according to statute law of the United States, and 
were to be governed by the law of procedure in force in the 
United States, and not otherwise. 


Acts of Congress passed from time to time relative 
to supervision of public lands. 


There shall be established in the department of the Treas- 
ury an office to be denominated the General Land Office ; 
the chief officer of which shall be called the commissioner ; 
. . . Whose duty it shall be, under the direction of the head 
of the department, to superintend, execute, and perform all 
such acts and things touching or respecting the public lands 
of the United States and other lands patented or granted by 
the United States, which have heretofore been directed, &e. 
. . . or which shall hereafter, by law, be assigned to said 
office (Act April 25, 1812, volume 2, page 716). 

That from and after the passage of this act, the executive 
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duties now prescribed or which may hereafter be prescribed 
by law, appertaining to the surveying and sale of the public 
lands, and also such as relate to private claims of land, and 
the issuing of patents for all grants of land, under the au- 
thority of the government of the United States, shall be 
subject to the supervision and control of the Commissioner 
of the General Land Office, under the direction of the Pres- 
ident of the United States (Act July 4, 1836, 5th Statute, 
107). 

Sect. 11. That when two or more persons shall have set- 
tled on the same quarter section of land, the right to pre- 
emption shall be in him or her who made the first settlement, 
&e.; and all questions as to the right of pre-emption arising 
between different settlers shall be settled by the register and 
receiver of the district within which the land is situated, sub- 
ject to an appeal to and a revision by the Secretary of the 
Treasury of the United States (Act September 4, 1841, 5th 
United States Statutes, 456). 


Sect. 3. And be it further enacted, that the Secretary of 


the Interior shall perform all the duties in relation to the 
General Land Office, of supervision and appeal, now dis- 
charged by the Secretary of the Treasury (9th United 
States Statutes, 395; March 3, 1849). 


Sect. 10. That the 11th section of the act of Congress 
approved 4th September, 1841, entitled . . . be soamended 
that appeals from the decisions of the district officers, in 


enses of contest between different settlers for the right ot 


pre-emption, shall hereafter be decided by the Commissioner 
of the General Land Office, whose decision shall be final, 
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unless appeal therefrom be taken to the Secretary of the 
Interior (11th United States Statutes, 326; June 12, 1858). 


Sect. 453. The Commissioner of the General Land Office 
shall perform, under the direction of the Secretary of the 
Interior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States, or in any 
Wise respecting such public lands; and also such as relate 
to private claims of land, and the issuing of patents for all 
grants of land under the authority of the government (June 
22, 1874, United States Revised Statutes, page 77). 


Sect. 5597. The repeal of the several acts embraced in 
said revision shall not affect any act done or any right accru- 
ing or accrued, or any suit or proceeding had, or commenced 
In any civil cause before the said repeal, but all rights and 
liabilities under such act shall continue, and may be enforced 
in the same manner as if said repeal had not been made ; 
nor shall said repeal in any manner affect the right to any 
oftice, or change the term or tenure thereof ( United States 
Ivevised Statutes, page 1085; June 22, 1874). : 


IX. 


We now proceed to show that the duties devolved on 
the register and receiver by said act of 1869, even if they 
can be called executive duties, were not such executive 
duties as are provided for in section | of the act of 1836 
and section 453 of the Revised Statutes. 


But the act of 1836, as passed and as embodied in Rev. 


Stat. sect. 453, is limited to executive duties. Said section 
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reads as follows: “The Commissioner of the General Land 
“Office shall perform, under the direction of the Secretary 
“of the Interior, all executive duties appertaining to the 
“surveying and sale of the public lands of the United States, 
“or in any wise restricting such public lands, and also such 
“as relate to private claims of land, and the issuing of pat- 
“ents for all grants of land under the authority of the 
“ government.” 

He is not only limited to executive duties, but is confined 


to three classes only of executive duties : 


First. Such as appertain to the surveying and sale of 
the public lands of the United States, or in any wise respect- 
ing such public lands ; 

Second. Such as relate to private claims of land; and 

Third. Such as relate to issuing of patents for all grants 
of land under the authority of the government. 


The duties devolved on the register and receiver by the 
act of 1869 did not belong to the first class as above speci- 
fied, as they had nothing to do with the surveying of the 
lands in question,— no sales were to be made,— and finally 
said lands were not public lands within the meaning of the 
statutes. 

They did not belong to the second class of said duties, 
inasmuch as the term “private claims of land” used in the 
statute is limited to claims against the United States ; but 
in this case the United States had, by the act of 1860, re- 
linquished all its rights to the lands in question to Vigil and 
St. Vrain, and consequently the derivative claimants before 
the register and receiver were not claiming against the 
United States, but against their grantees, Vigil and St. Vrain. 

They did not belong to the third class of said duties, be- 
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cause the register and receiver were not charged by said act 
with any duty relating to a patent for the lands in question, 
or relating to the certified plat provided for by said act. 

Again, suppose the duties performed by the register and 
receiver in the case in question did belong to some class of 
executive duties specified in said act of 1836 and in said 
section 453 of the Revised Statutes, — still we submit that 
they would not come under the supervision by the commis- 
sioner. 

The act of 1836 is general; that of 1869, prescribing the 
duties in question of the register and receiver, is special. 

The proper construction of the general act is that it gave 
supervision to the commissioner of all such executive duties 
as were then prescribed by law, or which might subse- 
quently by general law be prescribed, leaving the supervi- 
sion of special duties to be controlled by the special act 
prescribing them. 

However that may be, section 453 of the Revised Statutes 
repeals section 1 of said act of 1836. 

Said act of 1836 gave supervision to the commissioner 
under the direction of the President; said section 453 
provided, not that the ommissioner should supervise those 
duties, but that he should perform them, and gave to the 
Secretary of the Interior the supervision of the duties to be 
performed by the commissioner. 

The commissioner’s supervision of the duties in question, 
therefore, ended June 22, 1874, when said section 453 be- 
came the law ; and if it be claimed that his supervision in the 
special case was continued under section 5597 of the Revised 
Statutes, our response is, that such supervision then must be 
exercised under the direction of the President. If the 


commissioner’s supervision remains in force, so must the 
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limitation and direction of that supervision remain in force. 

[f the act of 1836 can be construed to give an appeal to 
the Commissioner of the General Land Office from the 
award and decisions of the register and receiver, under 
the act of 1869, there is apparently no reason why it would 
not give an appeal to the Commissioner of the General Land 
Office from the decision of the Surveyor-General of New 
Mexico made under section 8 of the act of 1854 relating to 
Mexican land grants: but, so far as known, no interested 
party has ever yet claimed a right of appeal from the de- 
cisions of said Surveyor-General. 

So strictly judicial are the matters left by the act of 1869 
to the determination of the register and receiver, that they 
might with equal propriety bave been left to be determined 


by the Circuit Court of the United States for the District of 


Colorado, in a suit properly instituted, in which all the de- 
rivative claimants, original grantees, their legal representa- 
tives, and the United States should be parties. 

Any decree passed in such a suit, all said parties being 
before the Court, declaring the complainant to be “a deriva- 
“tive claimant” within the meaning of the act, and to be enti- 
tled thereunder to a part of said grant specified by legal sub- 
divisions would be as good evidence of title as the certified 
plat provided by that act of Congress; and no other pro- 
ceeding or document would be needed for vesting the fee, 
for the act leaves nothing to be done as to the derivative 
claimants but to identify the land and the party, and such a 
decree would identify both. In such a suit it would not be 
necessary to pray for any relief against the United States, 
and the only object in making the government a party would 
be to estop it and all claiming under it from questioning the 


decree. 


12) Se 


+ bby, oe 


D1 


Congress contemplated the possibility that the derivative 
claimants might be satisfied with less than twenty-two 
leagues, but left two floats for the remainder, one for 
St. Vrain and the other for the legal representatives of 
Vigil. 

In carrying out this part of the law, various executive 
duties would have been required, in the location of the floats 
and adjusting their boundaries, in adjusting the homestead 
and pre-emption claims that might have been found within 
the locations made of said floats, in locating other tracts in 
lieu thereof. But Congress made no provision by said act 
of 1869 for the performance of any duties whatever relating 
to said possible floats, but left them to be performed under 
the general law. If the duties required of the register and 
receiver in relation to derivative claims were executive and 
of the same class as those required in relation to said possi- 
ble floats, why should Congress provide specially for them 
in the one case, and, in the same act, leave the others to be 


performed under the general law ? 


X. 

Appellee has persistently claimed in his bill and in his 
brief that the original grant to Vigil and St. Vrain was 
void ab initio: and on page 32 of his supplemental brief 
he says, it was ‘‘ void for want of jurisdiction in the gov- 
‘‘ernor to make a grant of 922 leagues.” 


He seems to think it necessary to the maintenance of his 
case to establish the invalidity of the grant, so that it may 
appear that the acts of Congress in relation thereto were not 


confirmatory, but were original legislative grants of portions 
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of the public domain, thereby enabling the appellee to main- 
tain that the registre and receiver, in the execution of the 
duties imposed upon them hy the act of 1869, were acting 
within the scope of their ordinary duties as such officers, and 
were not acting as a special tribunal under a special act of 
Congress, which provided no appeal from the award they 


might make. 


If the grant were void, certainly this suit, for many 
reasons above shown, cannot be maintained. 


We, however, affirm the validity of the original grant for 


the folleawinge amone other reasons : — 


The Las Animas grant is an empresario colonizing grant. 


The grantees in their petition declare that “in the coming 
“spring we will commence operations which will be con- 
‘tinued until the colony shall be established.” 

The extent of the grant is inconsistent with the theory 
that it was intended other than as an empresario grant. 

being an empresario grant, it was not referred to the de- 
partmental assembly for approval. 

Their jurisdiction to approve was limited to settler grants 
under the 5th section of the instructions of 1828. No par- 
ticular form of grant was ever prescribed, and no two gov- 
ernors ever seem to have followed the same forms in making 
a grant, and we believe it to be a fact that no governor ever 
followed the same form in making two separate grants. 

The law prescribed generally the conditions on which 
empresario grants were to be made, and when made, the 


law became as much a part of the contract of grant as if it 


had been written out and signed by the governor as a part 


thereof. 


The action of the grantee shows that they considered it 


after having been made a colonization grant. This is shown 
by their deed to Leitensdorfer, “in which reference is made 
“to the colony to be established,” which is found in the rec- 
ord; also in the other two deeds of the grantees found in the 
record, the one to Bent and the other to Armijo (Rec. pages 
290, 168, and 170). 

The action of Congress in the act of confirmation, making 


provision for actual settlers, recognizes it as an empresario 
grant, in that it guarantees the contracts which the empresa- 


rios had made with their colonists, as required by the 14th 
section of said Mexican colonization law. 

We therefore respectfully submit that the grant in ques- 
tion was an empresario grant ; and now proceed to examine 
the law and the decisions applicable to such grants. 

The Mexican executive instructions of 1828, issued in 
explanation of their colonization law of 1824, provided in 
relation to empresario grants, in substance, as follows : — 

Section 2. The empresario shall petition the governor 
for the land he desires. 

(Cornelio Vigil and Ceran St. Vrain made such a 
petition (Rec. pages 249 and 251). 


Section 3. The governor shall proceed immediately to 
investigate the matter of the petition, or refer it to the mu- 
nicipal authorities to ascertain whether there be any objec- 
tion to making the grant. ) 

(The presumption is that the governor obeyed the 
law, and made the investigation himself. There is 
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no evidence that he referred it for investigation to the 
municipal authorities). 
Section 4. Said investigation having been made, the gov- 
ernor shall accede or not to such petition. 
(The governor certainly acceded to the petition, as 


shown by his granting the land). 


Section 8. The grant asked for, being made, a document 
signed by the governor shall be given to serve as a title to 
the party interested, “in virtue whereof possession shall be 
“olven.” 

(The document signed by the governor is found in 
the record, pages 249 and 252, and by virtue of this, 
possession was given, as shown by the record, pages 
249, 250, 251, and pages 252 and 253). 


Thus all the requirements above referred to were com- 
plied with according to the customs of that time and coun- 
try. It will be observed that the grant proper was made on 
the margin of the petition, and the granting words simply 
directed the possession of the land to be given (See peti- 
tion to alcalde, following erant, Rec. p. 254). This might 
not be a good grant under our law, but it must be remem- 
bered that, under the civil law, lands were transferred by 
simply transferring possession, and giving possession gives 
the land, as anciently it did in England. | 

There remain to be considered in connection with this 
grant, section 4 of said colonization act, relating tos grant 
within the twenty-two league boundary limit, the grant in 
question being largely beyond that limit. 

Also section 12 of said law relating to the eleven league 
limit ; said grant covering more than that area. 
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Also section 7 of said instructions, relating to the approval 
of the empresario grants by the Supreme Government, there 
being nothing in the record affirmatively showing such 

. approval. 

These three sections will be considered in their order as 


above: 


Kk 


Section 4 of the act of 1824 has been held by this Court 

to be limited in its application to grants that were to be set- 

' tled by persons who were aliens to Mexico, and have no 

application whatever to settlement by Mexicans ( Argquello v. 
United States, 18 How. page 548). 

The reason for said restriction in section 4, so far as re- 
lates to this grant, absolutely ceased on the transfer of New 
Mexico to the United States. And there is no evidence in 
g the record to show that prior to said transfer, any one who 


was an alien to Mexico, either settled or attempted to settle, 


{ on the grant. It follows, therefore, under the construction 
) of this Court given to said section and the facts connected 


with the grant, that the grant can be considered precisely as 
if said section 4 had never existed. 


If. 


Is an empresario grant limited to eleven square leagues? 


Section 1 of said instructions provides for two kinds ; 


grants to empresarios, and grants to families or private per- 
sons. Section 12 of the law reads as follows, in the origi- 


nai: 
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“12. No se permitira que se reuna en una sola mano como- 
“ propiedad mas de una legua cuadrada de cinco mil varas de 
“tierra de regadio, cuatro de superficie de temporal, y seis 
“de superficie de abrevadero.” 

The literal translation of this section, as near as the idioms 


of the two languages will permit, is as follows : — 


“It shall not be permitted to unite in one hand, as prop- 
“erty, more than one league square of five thousand varas 
“of irrigable land, four of surface or temporal (capable of 
ation), and six of surface having 


“ cultivation without irrig 


' watering places for cattle.” 

The ‘important words to consider in this section are 
~ comopropiedad,” which means “as property,” denoting 
absolute dominion, an indefeasible estate, like our term “in 
“fee simple ;” “ de temporal,” which mean land that can be 
cultivated without irrigation. Such lands are found near the 
mountains where the rain is sufficient for the raising of 
crops ; and “de abrevadero.” Abrevadero signifies a water- 
ing place for cattle, and the phrase in which it is found, sig- 
nifies lands supplied with watering places for cattle. 

It will thus be seen that this section prescribes no absolute 
eleven league limit to the boundary of the lands in one place, 
that may be united in one person; for every one acquainted, 
in the slightest degree, with Mexican territory knows that in 
many places eleven leagues of the kinds of lands described in 
said section cannot be found within the boundaries of a tract 
that may contain a hundred square leagues of surface. Thus, 
in the first place, there is no such thing in the law, strictly 
speaking, as an eleven league limit. Second, a limitation is 
put on this possession by the words “ comopropiedad.” The 
actual settler under the law first receives his land, but 
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always with conditions subsequent, and when those condi- 
tions have been fulfilled, he holds his lands “ comopropie- 
dad,” but not till then... The actual settler can receive eleven 
leagues of such land as described in the twelfth section, 
either from the government or from any empresario, but an 
empresario is expected to furnish lands for many families. 
Therefore, if he proposes to give his settlers each eleven 
leagues, as he may do under the law, he must have in his 
grant as many times eleven leagues as there are settlers 
under him. That is, if he has two hundred settlers under 
him, he needs to have two hundred times eleven leagues 
with which to supply them, or twenty-two hundred square 
leagues of land, such as is described in section 12. 

No one claims that the Las Animas grant amounts even to 
a thousand square leagues, yet the record shows that there 
were over a thousand settlers on it before any attempt was 
made by the government to claim for itself any part of this 
grant by actual survey. 

As the empresario could, in his individual capacity, obtain 
a grant of eleven square leagues for his own use, without 
obligating himself to settle it with others, it seems absurd to 
suppose that a man possessed of sense would ask for an 
empresario grant if limited to the same area as a private grant, 
and thus deprive himself, or leave himself liable to be 
deprived, as have Vigil and St. Vrain, of all their land by 
the strong arm of the government, exercised in obedience, 
not to law and justice, but to popular clamour, for large 
grants are things not unknown in our own history. 

To Penn was granted Pennsylvania, and then he was per- 
mitted to buy the two Jerseys and a part of Delaware. Lord 
Baltimore had a small empresario grant known as Maryland. 
A few empresarios in Connecticut were given a tract of land 
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reaching westward to the South Sea, and at the time these 
English empresario grants were made, this region of country 
was no more densely populated with wild Indians than was 
the northern part of New Mexico at the time of the making 
of the Las Animas grant. 

It is therefore respectfully submitted that there is no 
restriction found in the law as to the limits of an emprsario 


grant. 


III. 


It was the duty of the governor, and not of the empresario, 
to forward the espediente of the grant to the central govern- 
ment; and the presumption is that the governor obeyed 
the law, and the grant was approved by the central govern- 
ment, as there is nothing in the evidence to establish any 
disapproval. And as the possession given was legal and 
valid, he who disputes that must show affimatively that the 
central government exercised its power of disaffirming the 
grant. He who should attempt to maintain a denouncement 
of the lands in possession of the grantees would be under the 
necessity of affirmatively showing that the central govern- 
ment of Mexico had taken such action as would render 
the lands in question subject to denouncement. That has 
never been done. The United States in its dealings. with 
Mexico disclaimed all right of property by virtue of con- 
quest, and entered into formal negotiation for the purchase 
of the territory acquired, which negotiations were consu- 
mated, the money paid, and the property delivered. The 
United States thereby acquired two things,— the sovereignty 


being one, and the unappropriated lands within the territory 
ceded the other. Mexico could have ceded the sovereignty 
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without ceding the lands, for one sovereignty can own lands 
within the territorial limits of another. Mexico could also 
have ceded the sovereignty to the United States and the 
unappropriated lands to an individual for a consideration. 
But in ceding them to the United States, the latter 
received no other nor better title than would have been 
received by an individual in the case supposed. In prac- 
tice, the government’s title may be considered the best, 
simply because it has more power back of it. 

The case is as follows : — 

M, through an agent, grants to V a certain tract of land 
by metes and bounds within a specified township, most of 
which is owned by him; surveys the tract, marks the 
boundaries, puts V in possession, gives him a formal deed, 
but reserves the right to declare a defeasance. After V, 
with the knowledge of M, has been in quiet possession for 
five years, M quitclaims all title to said township to S, but 
in the deed it is specially provided that V “shall be main- 
“tained and protected in the free enjoyment of his liberty 
“and property.” 

Does the quitclaim deed thus binding § to protect V in his 
property still empower 5 to exercise the right of defeasance 
which M had reserved to himself but which he had never 
exercised? And especially, could this right be exercised 
after S had made a careful examination of the case through 
his own accredited agent and had been informed by the 
agent that the grant from M to V was valid, was made in 
good faith, and made in accordance with the laws and 
customs of the time and place. 

Suppose S should bring suit to quiet his title to the entire 
township and should’ make V a defendant, and the facts as 


above stated should be found by the Court ; could the Court 
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rrant the relief prayed, or would it dismiss the bill with 


To apply the case, Mexico, through its agent, the terri- 
torial governor of New Mexico, in due form of law, granted 
to Vigil and St. Vrain a certain tract of land by metes 
and bounds, which was owned by Mexico, but situated in 
New Mexico, in which territory Mexico owned the most of 
the land. The agent, the governor, caused the land to be 
surveyed and its boundries marked, and placed Vigil and 
St. Vrain in possession, and they remained in possession 
five years, when Mexico saw fit to quitclaim to the United 
States all her title to New Mexico; but in the quitclaim deed, 
the treaty of Guadalupe Hidalgo inserted in the 11th article, 
a provision that Vigil and St. Vrain “shall be maintained 
“and protected in the free enjoyment of their liberty and 
property.” But the law under which the territorial governor 
acted contained a proviso that the grant thus made should be 
subject to defeasance by Mexico. Now, does the cession to 
the United States with the above clause still operate to 
empower the United States to declare a defeasance which 
Mexico might have done? Is not the treaty itself, in view 
of the aforesaid provision for the protection of Vigil and St. 
Vrain, tantamount to the very approval which the seventh 
section of the instructions calls for? | 

Consideraticn must also be given to the fact that Mexico 
had five years in which to exercise the right it had reserved, 
a time sufficiently long to warrant the conclusion that she 


had either approved the grant or had determined that she 
would not disapprove it; also that twelve years more 
passed before the United States claimed any right to dis- 
approve said grant, even in part, and that nine years more 
elapsed before it took any steps to define by survey any 
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part of the grant as its own. Another important fact must 
be taken into consideration, appearing in this case on page 
413 of the record, that the United States obtained a decree 
of confiscation against some of the owners of the grant, 
an act totally inconsistent with the theory that the land 
belonged to the United States. It is therefore repectfully 
submitted that appellee’s contention that the Las Animas 


grant was void in its origin, and that the act of Congress 


quitclaiming twenty-two leagues of the -ame was a new 
grant, is not sustained by the law and tuo ‘acts. 
XI. 


The statement on page 42 of appellee’s supplemental brief 
that the case of “Johnson v. Towsley, (13 Wall. 72), was a 
“bill for the surrender of Johnson’s junior United States 
“patent . . . that this Court granted the relief,” is a heroic 
attempt to bend a case to fit the one at bar. 

The reporter (page 76) states the case as follows : — 

“Towsley, relying on his patent, and on the different acts 
“of Congress regulating the public lands, filed his bill in 
“one of the inferior courts of Nebraska, against Johnson and 
“others, his grantees, to compel them to surrender their é2é/e 
“to him;” a thing very different from a bill by one person 
against another to compel the surrender of a United States 
land patent. In scores of cases the courts, in suits between 
individuals, have laid their hands on titles claimed under 
patents and have decreed their conveyance according to 
equity. 

But no case can be found where the court, in a suit be- 
tween individuals, has declared a United States land patent 


void and ordered its cancellation. 
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On the same page appellee also says in substance that to 
cancel a United States land title it is only necessary to bring 
the suit in the name of the United States, “where, as in 
“ Mulligan v. The United States, if the title is vacated, the 
“land will be restored to the public domain.” 

The word “title” in the above paragraph is doubtless used 
therein as equivalent to the word patent. 

As to the lands in question in the Mulligan suit, this Court 
decided that “if the title is vacated, the lands will be restored 
“to the public donain;” but this in no manner supports 
appellee’s contention that such a suit could be maintained 
in the name of an individual in case the United States had 
no interest in the land involved. 

, On appellee’s theory that the grant to Vigil and St. Vrain 
was void in its origin, a cancellation of Craig’s title would 
restore the land to the public domain,— hence the Mulligan 
case In no manner supports his contention. 

Appellee’s conclusion on same page, drawn from Vaz 
Wyck—hnevals case, 106 United States, 360, results from 
an erroneous supposition that the word “title” in this case 
was equivalent to the word “ patent.” Sometimes it is, and 
sametimes it is not. 

A decree had been passed directing VanWyck to convey 
the land which had been patented to him by the United 
States, to Knevals, the latter deriving the title thereto 
through a railroad grant to a state. VanWyck appealed. 
This Court found all the merits of the case to be with 
Knevals, and affirmed the decree of the Court below, but in 
its opinion suggested that the relief “should properly be 


“limited to a decree declaring the equity of the complainant, 
“the invalidity of the title of the defendant, and enjoining 
“him from the assertion of any claim to the property under 
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“the patent ;” but the Court did not make the decree con- 
form to this suggestion, but left it in the form given to it in 
the Court below. | 

From appellee’s argument, it is evident he considered the 
“declaring . . . the invalidity of the title of the defendant ” 
to be equivalent to decreeing defendant’s patent to be void, 
and ordering its cancellation. 

If such were the case, then enjoining VanWyck “from 
“the assertion of any claim to the property under the patent, 
“would be a work of supererrogation.” Dead patents no 
more than dead men ever call for injunctions. Evidently 
what the Court meant by the word “title” in said suggestion 
quoted, was the title which VanWyck claimed by virtue of 
his entry at the Beatrice Land Office of the land in question 
in that suit, on the thirteenth day of April, 1870, and acts 
subsequent thereto made by him to perfect said entry; 
which said title the Commissioner of the General Land 
Office held valid, and issued to him a patent thereon to serve 
him as evidence of that title. This Court said on the same 
page of the opinion: “The title had passed from the United 
“States, and consequently no right could be conferred upon 
“him.” That is, the title to the land had passed from the 
United States prior to VanWyck’s entry of the land in ques- 
tion at the Beatrice Land Office ; but the United States had 
issued no patent to any one at that time, nor was there any 
thing in the act of Congress making the grant, to fix the 
grant to the land. That had to be done by subsequent 
acts ; hence the need of a patent. 

Appellee, however, might learn much as to the proper 
management of this case from the suggestion of the court 
which he compliments so highly. He might learn that the 
first step ought to have been directed towards the establish- 
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ment of an equitable title in himself to some particular tract 
of land. 

Appellee, to support his contention that he can maintain 
this suit in his own name to cancel Craig’s approved plat 
and patent, refers to a large number of cases, and discusses 
them with his usual ability on pages 27, 28, 29, 30, and 31 
of his original brief. 

We will examine them in nearly the same order : 


First Opinions Attorney-General, 300. 


Attorney-General Wirt says: “The holder of a location 
“may institute a suit in chancery for the purpose of rescind- 
“ing a patent which has been properly granted.” 

This case relates to land in the Virginia Military Reserva- 
tion in Ohio, the title to which never vested in the United 
States, and consequently any patent given by the United 
States for the land within that reservation, was null and 
void, and could be collaterally attacked, both in equity and 
at law, and comes within the rule laid down in Patterson v. 
Wynn, 11 Wheaton, 380, referred to in our original brief, 


page Di. 


First Opinions Attorney-General, 458. 


In this case Mr. Wirt assumes that certain New Madrid 
patents had been issued to parties not entitled to them, and 
he says they can be repealed by a scire facias, or bill on the 
chancery side of the Court of the United States within 
whose jurisdiction the lands lie, which proceeding may be 
instituted by the United States in their own name; or the 


pre-emptioner may be authorized to use the name of the 


United States for that purpose. 
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Fourth Opinions Attorney- Genera’, 720. 


In this case the Attorney-General, in relation to t! 
proper proceeding for cancelling a land patent, says: 


‘A bill may be filed in the name of the United States, or 


“even of a party concerned, and a suit be conducted either 


“by the District-Attorney or the solicitor of the pre-emp- 


tioner to set aside the patent. 


ads a 
, 


f 


or hold the patentee 
“trustee.” 


In support of his opinion, Attorney-General Lecare refers 


QO two very early Maryland deelsions: Semard’s Less 
Flicks, 1 Har. & McHenry, 24: and Lord Pr 


roprietor v. 
Jennings, 1 Har. & McHenry, 92, without taking into con- 


sideration that those patents were nothing but deeds made 
by the Lord Proprietor of land which was his individual 


7 


property, granted to him by the crown 


Fourth Opinions Attorney-General, 558. 


In this case a patent had been obtained without right 


the question submitted was “ whether a see 


“legally issued, or what is the proper course to be pursued ?” 


: c* ; . . 44 : ‘ 
As to the first part of the question, Mr. Attornev-General 
Clittord decided ti 
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Shepley v. Cowen, 91 U.S. 330. 
In this case, a contest arose in relation to land claimed by 
one, under a patent from the United States, and by another, 


claiming the same land under 


a patent from the state of 
Missouri. 

The suit was in equity, and brought by the party holding 
under the state patent. The Court below decreed in favor 
of defendant, and this Court affirmed the decree. There is 
nothing in the case as reported, to indicate what relief com- 
plainant had prayed fo) | 

The record of the case, volume 9, page 4570, October 
term, 1875, shows that the prayer for relief was as follows : 
“The plaintiff prays that a decree may be rendered vesting 
“in him all title, real or pretended, which is held by said 


“ defendants and each of them, and for general relief.” 


Moore v. Robbins. 96 U.S. 530. 


In this case, Moore applied for a patent for forty acres of 
land. Bunn contested Moore’s right to the patent before the 
register and receiver, who decided in Bunn’s favor. Moore 
appealed to the commissioner, obtained a decision in his 
favor, and received a patent to the land in question. The 
matter coming into the Llinois State Court, a decree was 
passed in favor of Bunn’s mortgage, regardless of Moore’s 
patent. And thereupon, Moore brought the case to this 
Court by writ of error, and obtained a decree reversing that 
of the Court below, and sustaining his patent. 


3, 


Lytle et al, v. Arkansas et al., 9 How. 314. 


In this case, pre-emptioners brought suit in State Court, 
praying that defendants holding under United States patents 
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might be ordered to surrender their patents and other muni- 
ments of title to the complainants ; which in effect is a prayer 
that the defendants hold title as trustees to complainant. The 
County Court dismissed the bill; the State Supreme Court 
affirmed the decree of the County Court, and this Court, on 
writ of error, reversed the decree, remanded the cause for 
further proceedings. 


eal 


Cunningham v. Ashley, 14 How. 377. 


Counsel for apppellee state that in this case, this Court 
declared certain United States patents void on a bill filed 
by the pre-emptioner, Cunningham. 

This statement would tend to mislead the Court were it 
not for the fact that it was made concerning one of its own 
decisions. 

Among the prayers for relief were the following, to wit,— 

“And that by a decree of this Honorable Court, the said 
“ patents may be ordered and adjudged to be delivered up to 
“your orator, and all the title of said defendant thereby 
“and thereunder obtained, to vest in your orator abso- 
“lutely, and to him to enure, and that in as full and 
“ample a manner as though said patents had originally issued 
“to and in the name of your orator . . . And that your ora- 
“tor be decreed to pay them said sum of two hundred dol- 
“lars, or that said patents and all deeds made thereunder 
“be declared to be absolutely null and void, and said defend- 
“ants, and all persons claiming under them, be absolutely and 
“forever enjoined,” &c. (Records, S.C. U.S., December 
Term, 1862, volume 2, page 1713). 

This prayer, though inartificially drawn, is in substance that 
the patentee may be decreed to hold the title under the pat- 
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the relief prayed for in the cross bill, and on appeal this 


Court confirmed that decree. 


Newhall v. Sanger, 92 U.S. 761. 

Sanger held under a senior patent to land from railroad 
company. Newhall held under a junior United States patent 
title to same land. Sanger asked cancellation of the junior 
patent. The Court below granted the prayer of his bill. This 


Court reversed the decree and ordered the bill dismissed. 


Vance v. Burbank, 101 U.S. 514. 

Vance brings a suit to have land patent declared inlavid as 
against him, and for a conveyance to him of such title as the 
defendant held under the patent. The bill was demurred 
to, demurrer sustained by the Court below, and the decree 
ot said Court was afirmed by this Court on appeal. 


Jnited States v. Stone, 2 Wall. 536. 
United States v. Minor, 114 U.S. 233. 
United States v. Hughes, 11 How. 552. 
Hughes v. United States, 4 Wall. 232. 


In these four cases the United States brought suit in its 
own name to cancel its own patents. Appellee relies on 
them to support his contention, because, in deciding them, 
the Court has not declared that they could not have been 
maintained in the name of an individual; that is, the finger 
on a sign may be disregarded, unless the legend underneath 
says that by travelling in the opposite direction the traveller 


will not reach the point to which the finger directs him. 
United States v. Throckmorton, 98 U.S. 61. 


This suit was brought by the United States District At- 


10 


torney, without authority from the Attorney-General, in his 
own name, on behalf of the United States, to have declared 


null and void 2 decision of the California Land Commission- 


ers affirming a Mexican land grant and a decree of the 
United States Circuit Court confirming said decision. 

This Court holding that the suit was instituted without 
authority, and for other reasons, dismisssed the bill, say- 
ing ; 
“ We are of opinion, that unless by virtue of an act of Con- 
“oress, no one but the Attorney-General, or some one au- 
“thorized to use his name, can bring a suit to set aside a 
“patent issued by the United States, or a judgment rendered 
“in its courts on which such a patent is founded. . . . The 
“reason of this is obvious; namely, that in so important a 

natter as impeaching the grants of the government under 
‘its seal, its highest law officer is to be consulted, and should 


‘give the support of his name and authority to the suit.” 


os 


We fail to find anything in this case that in the remotest 


degree can support appellee’s contention. 


Field v. Seabury, 19 How. 323. 

Appellee does not claim any support from this case, but 
only tries to show that it does not weigh against him by 
calling the language of the Court a “dictum.” Said “ dic- 


fum” is as follows: 


“In England a bill in equity lies to set aside Letters Patent 
“obtained from the king by fraud. . . . And it would in 
“the United States ; but it is a question exclusively between 
“the sovereignty making the grant and the grantee. But in 
“neither could a patent be collaterally avoided at law for 
“fraud. This Court has never declared it could be done.” 
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Silver v. Ladd, 7 Wall. 219. 

In this case the prayer was for cancellation of patent and 
for general relief. The decree was expressly stated to be 
made, under the prayer for general relief, that the defendant 
convey title to the plaintiff. 


Carrol v. Safford, 3 How. 441. 


Carrol, holding a United States land patent for certain 


lands in Michigan, brought suit in equity to set aside an 
alleged illegal tax assessment and tax sale, and to enjoin 
the county treasurer from conveying the lands to the pur- 
chasers under the tax sale. It came to this Court on a cer- 
tificate from the judges of the court below, and this Court 
said: “We entertain no doubt that in a proper case, relief 


“may be given in a court of equity.” 


Steele v. Smelting Company, 106 U.S. 447. 


Counsel for appellee, in commenting on the opinion in this 
case, have so manipulated a quotation from the opinion by 
prefixing to it a phrase of their own, as to make it appear 
that the Court has declared “that to vacate a United States 
“land patent, the remedy ot the aggrieved party must be 
“sought by him in a court of equity, if he possesses such an 
“equitable right to the premises as would give him the title 
“if the patent were out of way.” Counsel make this state- 
ment, blending their own language with that of the Court, 
in face of the fact that in the very paragraph from which the 
quotation is taken (page 454), this Court used the following 


t 


language: “It (referring to the patent) “cannot be vacated 
“or limited in proceedings where it comes collaterally in 


“question. It cannot be vacated or limited by the officers 


12 


“themselves ” (referring to the officers through whom United 


j 


States land patents are granted). “Their power over the 
‘land is ended when the patent is issued and placed on the 
records of the department. This can be accomplished only 
‘by regular judicial proceedings taken in the name of the 
— 


covernment for that special purpose 
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JUDGE LOVES DECISION IN THE CASE OF LEITENSDORFER 


Vv. WILLIAM M. CAMPBELL AN WILLIAM CRAIG. 


I am ready to decide the case of. Thomas Leitensdorfer 
against William M. Campbell and William Craig. 

This case, after many vicissitudes, is now before the court. 
on its final hearing. ‘The bill, as it now stands, is for the 
purpose of setting aside of certain approved plats, and also 
the patent that issued in pursuance of the plats to William 
Craig; and the ground upon which the bill rests at present 
is that the registrar and receiver of the land office, in the 
grant and award from which these plats issued, were induced 
by fraud, and in fact by bribery, to grant the award. Now, 
that is the question to be decided, whether these officers 
were induced by fraudulent practices on the part of Craig, 
the present defendant, to make the award on which the 
patent issued, and in order to understand that question it 
will be necessary to refer briefly to the course of this litiga- 
tion as well as to the act of Congress confirming the grant. 


It arises under a Mexican grant to Vighil and St. Vrain. 
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ernment had to do was done: all matters of discretion had 
been then exercised by them. and it was then in the bands ot 
Mr. Campbell simply for deliver 
1m peach It upon the ground of fraud and co restrain him 
from delivering this patent. 


Ow iS bad Aaotw - S97 
Now. it Isa we conceded doetrine by Justice Miller and 


others that the very moment that was delivered to the de- 


: } Visgen ecu St) ae . # - ey a l 4 : all 
fendant Craig, a bDiil in equity mivht be hiied to set it aside 
ae "7 i aar ’ eee 
and annul it upon tne orounad of traud. Hat NaS always 
been conceded, that when a patent 1s onee executed and ae 
livered it m: vy then be asa? eached « the ground of fraud. 
"} | ] ‘ 4 * Ta > my ] + | + } {t, 
ane it may also Ee Impe arc hed on the oround that toe cli- 

° : - + ’ . , 
cer 1SsulDge it has mistaken the law to the Injury or the 


lights of some one who has superior rights or title, but so 
ong as the executive officers are in the exercise of their 
public ¢ duties the y Cainotl be restrained. Now, 1t seems to 
me thatit isastr: ange thing t hat when the 
of the government had done everything 
quired todo, and except the mere delivery of the deed, and 
when that instrument was in the hands of Mr. Campbell for 
the purpose ol being simply turned over to the defendants, 
it seems to me strange that the mischief at this stage dates 
not have been prevented by the court not allowing the 
mischief not to be done, and prevented this bill coming in 


j 
to impeach it; but it is not very material now At all 
events that In junction was dissolved with leave to file a 


supplemental bill, and that supplementai bill 
inv to impeach, now the title which Craig obtained, on the 
eround that he secured it by fraud from these officers. That 
was alleged in the bill, and specific acts of bribery and fraud 
were set out in the bill. That matter come before Judge 
Dillon, and Judge-Dillon sustained the demurrer as to Camp- 
bell, and overruled it as to the other parties, as to Craig, 
and held that if it could be shown that Craig obtained 

award from the revister and receiver by fraudulent prac- 
tices, by bribery, that the plainuff was entitled to 

under the bill. That, thereupon, the demurrer being, | 
suppose, abandoned, the defendant filed an answer in which 
he spec sifically denies the alleged acts of fraud and bribery; 
testimony has been taken, and the case is now before the 
Court upon that answer and upon the testimony for final 
hearing, and the question is whether this fraud has been 
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sustained or not; but before I go to that, 1 wish to call 
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and make their award. 
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Nobody questions this. It is too well settled a question 
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it alter a patent has been issued it may be Impeach don 
‘re a ] oe rer 7 
the ground of fraud, and, surely, on the ground of bribery: 
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Ithouch it is a tribunal bLhnat cannot ve interfered with 10 
the first instance. but alter a patent 1s issued. it 1S @om- 
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netent to snow Chat thev were indueed ov traud on the 
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part of anyone to issue tne patent. and more especially. | 
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etermines 1n a very irregular and informal way matters 
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i ( 


; ] f ° 43 } Pr 
the ieast of it, Dut here is a court of justice with full pien- 
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ary judicial power: 1t enters judgments, « nd suppose a }uag- 
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bill Lu equity, on the ground of having been ootained boy 


fraud. Can it be said, truly that a tribunal iike this, to 


hear and determine this matter, IS of a hieher character 
, } . . . } 7 . . ma oat , _ : f 
nan a regular judicial 1 ribunal, and its decisions are of so 
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vround of fraud, oy a direct proceeding in equity? It 
seems to me perfectly cl ie@ar that the decision of Judze Dil- 
lon was right on the demurrer, holding, of course. that this 
bill could be settled to impeach this patent on the ground 
of fraud of these officers. Now, that brings us to the ques- 
tion o| whether there Was such fraud alleged in the bill. 
Now, it appears by the testimony of Mr. Moffat, that Craig 
conveyed a very large quantity of land, very large number 
of acres, to a man by the narne of Golding, a saloon keeper, 
aman without means, insolvent, aman without much re- 
pute, without any visible means to pay for so valuable a 

property. It seems from his testimony, also, that Golding 
conveyed this property y over to Moftat for the benefit of f Mr. 

Cook, the receiver, I believe, of public moneys. Golding 
conveyed all that he seems to have received from Craig 

: land—to this man, Moffat, 
an ofheer ol some bank in the C1LV, | thin k. president OT 
cashier. At all events M ofta! testifies that he received tbat 
he received that conveyance in trust for Cook ; tha: Cook 
was indel ited to the bar Vk. and that ne was to hol | it 


_ | | \ | wre | , 
as See urity against the amount that Cook owed the bank, 
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It was quite a large quantity of la 


al 1 th second place he testified furtuer that Cook is 
a gee he is his executor, and that he now holds it for 
the estate of Cook, whieh brings us totbe end of this trans- 
action. In the first place if there was no intention on the 
part of Cook, and he wanted a conveyance from Craig, he 
would have taken it directly; he would not have had it 
made toasaloon keeper. This very crookedness is a strong 


indication of fraud; he would not had it conveyed to: 


aman that had the appearance of being his tool, and he 
conveyed it over for Cook’s benefit. The very indirectness 
of the thing, the very crookedness, is a clear manifestation 
of fraudulent intent on the part of Cook himself. Again, 
allowing that he had no positive fraudulent inte 3 
hold such a thing would be improper, because he was an 
officer of the government and had noright to accept any of 
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the first place that ‘claim No. 17 in the name of Cornelio 
Vighil and Ceran St. Vrain shall not be confirmed for more 
than eleven square leagués each, which confirmed to these 
parties for eleven square leagues each of this oTant, and 
then, again, in surveying the claim of John Scolly, which 
had been lawful for him todocate five square leagues in a 
square body in any part of the body, and the five square 
leagues were surveyed in the claim of Vigil and St Vrain, 
the location shall be made as follows, viz: A survey shall be 
made and shall except the tracts occupied by actual settlers 
that had settled, or rights under promises to settle, which 
have heretofore been given by Vig/il and St. Vrain in the 
tracts claimed by them, and to deduct such amounts from 
such tracts, and the remainder shall be located in two equal 
tracts, each of square form, in any part of the tract.claimed 
by said Vigil and St. Vrain, selected by them,.and it shall 
be the duty of the surveyor-general of New Mexico to im- 
mediately make surveys.” 

Now, then, it provided here: that this property should be 
set off in two separate tracts, aggregating twenty-two 
leagues; that 23,000 acres should be awarded to those parties, 
that it should be set apart in two separate tracts, keeping 
the property of each one separate. 

Now that same vein seems to be carried out in the sub- 

sequent act of Congress of 1869. “The exterior lines of 
the Cornelio Vighil and Ceran St. Vrain claims of eleven 
leagues each, subject to claims derived from them, as con- 
firmed by the acts of Congress, and the claims of all actual 
settlers on the tracks of Vigil and St. Vrain, held under 
the title and promises of title which have been made by 
Vighil and St. Vrain, or their immediate representatives, 
prior to the passage of this act, who shall establish their 
claims to the land to the satisfaction of the Register and 
teceiver of the local Land Office, and each one, in like 
manner, which amounts shall be deducted from the guantum 
confirmed and included in the adjusted limits of the claim 
of said Vighil and St. Vrain, respectively.” 

Now, I am unable to see how the officers could proceed 
in the way they did, and certify that Craig was entitled to 
the whole of this land, and entirely ignoring claims and ti- 
tles that had accrued before he had any interest in it. | 
cannot see how Craig, representing only one of these inter- 
ests, should come in and take the whole of this property cg 
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nnot coneeive upon what ground it could be done, No 
} f gee 2 age . ] , ; ¢ 
tever is taken of Vigfils interest here; none 


sj va ‘ 
Lis what 


w | ver, nor of anybody claiming under him, nor any de- 
rivative 6) | title which is ¢ ntirely sel aside by this decision. 
in a case for injuries done fo a person, suppose he should 
ybtain a judoment by fraud, an@ suppose he should go into 
court of equity with a bill to have the judgment set aside 
on the ground of fraud, what would be the relef given ? 
In that case q}] Hn court could do. it seems to me, would 
e to set aside the jude yment, remove the judgement out of 
the way, as an obstacle in the way. A court of equity 
would ee entirely incom pe tent. from the nature of its OT- 
ranization, to give relief in that case, because the parties 
would be entitled to a trial by jury A court of equity 
might remove th struction, set aside a fraudulent judg- 
ment, and leave the parties to their remedies at law by a 


oo 
. 
_ 


uryv tral. lf it was a proper matter for a court of equity 
to take cognizance of, it could annul the judgment and 
erant the relief, and then the court at law would proceed as 
though the obstacle had never been | Interposed, and not 
eave the parties uncertain as to where e they are or without 
remedy. Now l am inclined to think that Is the nicasure 
of the rule that must be oranted here; in fact, no other 
ile, under this bill, could be granted, except to set aside 
this fraudulent award, plat, and patent, that was issued in 
pursuance of it. That is all that is prayed for in the bill. 
a SYMEs. Ob, no. 


S. 
OURT. Fares re is a great deal of question here about the 


; ] are - ] | 
iia’ this complai lant: the 1ruth is that he has no 


legal neg now, as it appears his title had been conveyed to 
loe Hallum: I believe Sess testifies, however, that he 
ds it in trust in part—I think one undivided half, 

that he is here without a legal title before the court: he 
is the holder of the mere equitatle title. Now, of course, 
if there was to be a complete determination of this con- 
troversy of this bill of equitv, it would be necessary to 
have all the parties in interest before the court, and all 
parties in interest are not before the court—not over half 
of them—aud it would be impossible to go on and de- 
termine the whole matter. That is to say as to the other 
claimants, because the proper parties are not here, and it is 
not shown what they are entitled to, and we should have to 


bring them into court in order to do that. But tbe question 


with me is whether the parties here ure sufficient to make 
this order setting aside the patent to Craig. The other par- 
ties would have the right to go before the proper tribunal, 
that is, before the register and receiver, and show their 
claims in this grant. It seems to me they might bring a bill 
in equity to set aside the obstructions that stand in its way. 
Here is a patent issued from the Government of the United 
States. Mr. Craig has that patent; he has the legal title to 
that property, and it is impossible now to proceed anywhere 
to obtain justice until that obstruction is removed. It is 
exactly parallel, I think, to a case of a judgment 1n a strict 
common law case which stands as an obstruction in the way. 

Now, I think if be has an equitable interest in the grant, 
as it appears here from the locations and the proof that a 
court of equity could remove this obstruction out of the 
way, because he could go before these officers and assert his 
rights, he could go before them and claim the benefit of his 
interest in the grant. It is not as satisfactory as it might be 
bv reason of the fact that even his trustee is not here ; he 1s 
the mere beneficiary. 

Now, we know the legal title, according to his own show- 
ing, is in Mr. Hallum, but, at all events, 1 think he has a 
sufficient interest to justify the court in making a decree to 
remove this obstruction, and that decides nothing as to the 
controversy between these parties. They have to go over 
again before the land officers and try it de novo. 

I am not certain but what a bill in equity might be filed 
holding Craig to be a trustee for all these parties, to settle 
the whole controversy, complete! y determining the rights of 
every claimant in that land under that grant, and then com- 
pelling Craig to make a conveyance, as trustee, as their 
resprective rights are shown. 

The decree of the court is that the award of the register 
and receiver, that the plat and certificate, and that the 
patent, to Craig, be set aside, and declared null and void be 


cause of fraud. 


DENVER, COL., October 8th, 1886. 
I hereby certify that I have, with Frank Dorian, care- 
ly compared the above copy of the opinion of Judge Love 


~ 
ew 


he case of Levtensdorfer v. Craig, with the printed copy 
aid opinion, found in the Denver Daily News, of July 
1880, page 4, and find the same to be a correct copy of 
. 1 opinion. 


printed copy of said 
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CIRCUIT COURT WITH DIRECTION TO DISMISS THE 
SILL OF COMPLAINT FOR WANT OF JURISDICTION IN 
CIRCUIT COURT 


Brief in Suppert of said Motion. 


BENJ. F. BUTLER, 
O. D. BARRETT, 
Of Counsel for Appellant. 
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SUPREME COURT OF TIE UNITED STATES. 


OCTOBER TERM, 1886. 


WILLIAM Craia’s Executor, Appellant, 


aS, ' No. 2. 


THOMAS LEITENSDORFER’S ADM’ R, Appellee. | 


Now comes the appellant, by his counsel, and 
moves the court that the decree of the Cireuit Court, 
from which this appeal was taken, be reversed, and 
the cause be remanded to said Cireuit Court with di- 
rection to dismiss the bill: | 

And for cause says that said Circuit Court had no 
jurisdiction of this suit: 

Because neither at the commencement of this 
Suit, nor at any subsequent time, did the appellee, 
Thomas Leitensdorfer, have any interest in the 
lands involved in this suit, amounting in value to 
five hundred dollars, or to any other sum. 

And in proof, thereof, the following evidence is 
offered : 

First. Extract from his deposition, from record, 
page 312 and 313, hereto annexed and marked ‘‘ Ex- 
hibit A.” 

Second. His deed, referred to in said deposition, a 
certified copy of which is hereto annexed, and marked 


* Kxhibit B.’ 


) 


~ 


Third. A statement of the landsclaimed by Thomas 
Leitensdorfer in this suit, on behalf of himself and 
others not named, taken from his amended bill of 
complaint (R., p. 37), and hereto annexed and marked 
‘SK xhibit C.’’ 

Hourth. Three affidavits showing that the ten acres 
excepted in said deed, Exhibit B, are not worth five 
hundred dollars, and are not a part of the lands 
Claimed by said Leitensdorfer in this suit, but are 
situated in Section 14, Township 32 8. Range 63, W., 
in Las Animas County, Colorado: of which affidavits 
one is by Edward J. Hubbard, administrator of 
Thomas Leitensdorfer, and now appellee’ in this 
use, the same being hereto annexed and marked 

‘Exhibit D;:°> another is the affidavit of Michael 
Beshoar, which is hereto annexed and marked ‘** Ex- 
hibit E:* and a third is the affidavit of Albert W. 
Archibald, whieh is hereto annexed and marked 

Mxhibit F.’ 

hifth. Counsel will refer to the deed, a copy of 
which is found in the record, page 294; to the power 
ot attorney, a copy of which is found on page 295 of 
the record ; to deed, a copy of which is found on page 
292 of the record: to the deed of Thomas Leitens- 
dorfer to John Hallum by KK. Leitensdorfer, agent, 
and the confirmatory deed of Thomas Leitensdorfer 
to J. Hallum, copies of which are found in the *‘evi- 
dence in behalf of appellant in support of motion for 
rule to show eause,’”’ on pages 66 and 69 respectively, 


and will also refer to pages 11 and 15 of said evidence, 


and_also to the deposition of John Hallum, found in the 


record, page 84. BENJ. F. BUTLER, 


‘ ? 


O. D. BARRETT, 
Of ( ‘ounsel for Appellant. 
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Exhibit A. 


EXTRACT FROM DEPOSITION OF THOMAS LEITENS- 
DORFER, RECORD, P. 312. | 


Int. 17. What conveyance did you make to Spruce 
M. Baird in the vear 1867 ? 

A. 17. I made him a deed of one-sixth part of the 
Las Animas grant. I[madea reservation of ten acres. 
There was no consideration; was made for a matter 
of convenience. 

Int. 18. Explain all the circumstances attending 
and surrounding the execution of that convevance. 

A. 18. I was involved a little. I owed a little 
and I was afraid people would sell me out. 

Int. 19. Did Spruce M. Baird, at any time between 
the year 1867 and the time of his death, which ocecur- 
red in the vear 1872, ever re-convey that one-sixth 
interest to you ¢ 

A. 19. Yes, sir; Eugene Leitensdorfer, his agent, 
did. 

Int. 20. How long was Eugene Leitensdorfer in the 
territory of Colorado in the year 1872 ; at what time 
did he come, and at what time did he leave? 

A. 20. Heeame in February or March and, I think, 
left about the first part of June. 

Int. 21. So that from the vear 1867 until the first 
day of June, 1872, you had no interest whatever in 
the said one-sixth interest in the Las Animas erant ? 

A. 21. I was the owner of it all the time and had 
possession of it. 

Int. 22. Do you know of Spruce M. Baird in the 
vear 1870 presenting and filing with the surveyor 
general of Colorado his right or claim to one-sixth 
interest in the Las Animas grant ? 

A. 32. No, aif. 

Int. 23. At that time that you made a deed of 
your one-sixth interest of the Las Animas grant to 
S. M. Baifd, did you at the same time make a deed 
or include that of what is Known as the Leitensdorfer 
ranch ? 


ye he 
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Animas grant to him, but it was only a matter of 
convenience. I received no valuable consideration. 
In that deed I reserved 10 aeres. 


A. 283. I made a deed of one-sixth part of the Las 


Exhibit B. 
QUIT-CLAIM DEED. LEITENSDORFER TO BAIRD. 


THe TERRIPFORY OF COLORADO, } 


AnHIMGS County. \ 


Know all men by these presents that I, Thomas 


‘Leitensdorfer, of the Territory and County aforesaid, 


for deed in consideration of one dollar, good and 
lawful money to me in hand paid by S. M. Baird, of 
the Territory and County aforesaid, the receipt where- 
of is hereby acknowledged, and for other 200d and 
valuable considerations thereunto moving, have this 
day bargained, sold, released, transferred, and con- 
veved and these presents do bargain, sell, alien, re- 
lease, transfer and convey unto the said 8S. M. Baird, 
all the right, title and interest I have in and to a cer- 
tain tract of land situated in said Territory and in the 
counties of Huerfano and Animas; the interest here- 
by conveyed being the one-sixth part of a certain 
tract of land heretofore granted by the Governor 
(Manuel Armijo), of New Mexico, to Cornelio Vigil 
and Ceran St. Vrain, and situated and bounded as 
follows, to wit: 

Beginning at a monument placed on the north line 
of the grant of Miranda and Beaubien, known as the 
Rayado Grant, one league east of the Purgatoire 
River, thence running on a straight line northerly 
to a monument placed on the south bank of the Ar- 
kansas River, one league below the confluence of the 
Purgatoire River with said Arkansas River; thence 
following up the south bank of said river, Arkansas 
River, to a point or monument one anda half leagues 


below the confluence of the Rio San Carlos with the 
same, thence ona straight line south toa point or mon- 
ument two leagues west of the Rio Huerfano; thence 
Ina straight line up the said mountain toa monument 
placed at the the source of the said Huerfano, thence 
following up the ridge or crest of said monument the 
north line of said Miranda and Beaubien, and thence 
eastwardly along said line to the place of beginning; 
sald tract of land being bounded on the north by the 
Arkansas River, on the south by lands of Miranda 
and Beaubien, and other owners of the Ravado grant, 
and on the east and west by the Public Domain, and 
embracing within the limits the Rivers Purgatoire or 
Las Animas, Apishipa, Huerfano and their branches, 
all tributaries of the Arkansas River. 

The interest hereby sold and conveyed being the 
one-sixth part of said tract of land, and the same 
heretofore sold and conveyed by the said Cornelio 
Vigil and Ceran St. Vrain to Eugene Leitensdorfer, 
and after by him to the said 8S. M. Baird, and after- 
wards by his agent, the said Eugene Leitensdorfer, 
to me. 

teserving, however, to myself a homestead and 
residence consisting of ten acres, embracing the 
mound on which I have erected a house, said ten 
acres to be located to suit my convenience and wishes. 

And I do hereby sell and COnVeY for a like consid- 
eration to the said S. M. Baird, together with said 
interest in and to said grant or tract of land, my 
farm and all improvements where I now live, with all 
mv farming tools and implements, and wheat and 
corn sufficient to work the farm for one vear, and 
alsomy oxen and milch cows, and other cattle upon 
sald farm, as per inventory to be rendered by me. 

To have and to hold, fo have and to hold the afore- 
sald one-sixth interest in the aforesaid grant or tract 
of land, (except the reservation aforesaid), with all 
its appurtenances to him, the said 8S. M. Baird, and 
his heirs forever. 

And I hereby covenant and bind myself forever to 
warrant and defend the title to the aforesaid grant 


or tract of land for the said Baird and his heirs 


against myself, my heirs and all other persons claim- 


ing title thereto under or from me, but against the 
elaim or claims of no other person, this being a quit- 


claim deed. 
In testimony of all which I have hereunto set my 
hand and affixed my scroll as a seal this 14th day of 

Sept. A. D. 1867. 
THOMAS LEITENSDORFER, [SEAL. | 


be. . : 
Delivered in the presence OL: 


ia\.. . : : " 
PERRITORY OF COLORADO. 


Las Animas county. | 


Personally appeared before me Thomas Leitens- 
dorfer, well Known to me to be the identical person 
who executed the foregoing instrument of writing 
and acknowledged that he signed. sealed and deliv- 
ered the same for the use and purposes therein men- 
tioned. 

In witness whereof, I have hereunto set my hand 
| sealthis the day and year first above mentioned. 
GEO. S. SIMPSON, 
County Clerk. 


[ hereby certify that the foregoing instrument was 
duly recorded, and that the record is a true copy of 
said instrument of writing, this 16th day of Septem- 
ber, A. D. 1867. 


(FEO. S. SIMPSON. 


) ont an 
Lecoi WET . 


STATE OF COLORADO, 
County of Las Animas. \ 


[ hereby certify that the above and foregoing is a 
true and correct copy of the original instrument of 
writing, as it appears in the records of my office, in 
volume 1, pages 66, 67 and 68. 
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In witness whereof, I hereby set my hand and offi- 
cial seal this 6th day of November, A. D. 1886. 
JESUS MA. GARCIA, 

Recorder. 
By EUGENIO GARCIA, 
Deputy. 


(COUNTY SEAL. | 


Exhibit C. 


Extract from Bill of Complaint, showing lands 
claimed by Thomas Leitensdorfer in this suit. 


‘‘The west half of section 13, all of sections 22, 28, 
24, and 27, the east halves of sections 28 and 32, and 
all of section 33, in township 32 south, of range 63 
west, of the 6th principal meridian ; sections 5, 7, 8, 
18, 19, 20, 21, 22, and 23, the west half of section 25, 
all of sections 26, 27, 34, and 35, and the west half 
of section 36, in township 33, south, of range 63 west; 
the west half of section 1, and all of sections 2 and 38, 
in township 34 south, of range 63 west ; and sections 
13 and 24, in township 33 south of range 64 west.” 


(R. p. 37). 


“Exhibit D.” 
SUPREME COURT OF THE UNITED STATES. 


[October Term, 1886. ] 


WinLiAM CraiG, Appellant, ) 
VS. a 
THOMAS LEITENSDORFER, Appellee. } 


STATE OF COLORADO. 


Ss. 
County of Las Animas. \ 


I, Edward J. Hubbard, make oath that I have 
carefully examined a copy of a deed, duly certified 
by the Recorder of said County to be a true copy of 


a deed recorded in said County in Volume 1, pages 
66, 67, and 68 of the Land Records of said County, 
wherein Thomas Leitensdorfer was the grantor and 
S. M. Baird the grantee, and in which conveyance 
the following paragraph appears : 


‘* Reserving, however, to myself a homestead 
and residence consisting of ten acres, embracing 
the mound on which I have erected a house, 
said ten acres to be located to suit mv conve- 
nience and wishes.’ 


[ further make oath that I know the lands claimed 
by Thomas Leitensdorfer, and Know the mound to 
which reference is made in said reservation or ex- 
ception, and have Known it for more than ten vears 
last past. I further make oath that Lam acquainted 
with the value of real estate in that vieinitv, and 
have been acquainted with its value for more than 
ten vears last past. I further make oath that said 
ten acres, with the Improvements then on it, were 
not worth, on the 4th day of Mav, 1877, the sum of 
two hundred dollars, and that the same are not worth, 
at the present time, the sum of two hundred dollars, 
nor have they been worth two hundred dollars at any 
time between the 4th day of May, 1877, and the 
present time. The house referred to in the said ex- 
ception was what is known as a Mexiean ‘‘Jacal,”’ 
constructed of slabs set up endwise, with a roof of 
poles and dirt, with a fireplace of mud or adobe, and 
was not more than sixteen feet in length, nor more 
than twelve feet in width, and was one storv high, 
and would not be considered worth, when new, more 
than fifty dollars, and it had fallen into decay be- 
fore the 4th day of May, 1877. 

EDWARD J. HUBBARD. 


Subseribed and sworn to before me, this 23d day of 
February, 1887. 

NOTARIAL SEAL. | R: L. Wooton, JR.. 
Notary Public. 
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Exhibit E. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1886. 


WiLiiaAmM Craic, Appellant, ) 
aS, \ 


THOMAS LEITENSDORFER, Appellee. J 


STATE OF COLORADO, f 
¥ 7 - . » NSN 
County of Las Animas. \ 


I, Michael Beshoar, make oath that I have care- 
fully examined a copy of a deed recorded in said 
County in Volume 1, pages 66, 67, and 68, of the 
Land Records of said County, wherein Thomas 
Leitensdorfer was the grantor and 8S. M. Baird the 
grantee, and in which conveyance the following para- 
graph appears: 


‘¢ Reserving, however, to myself a homestead 
and residence consisting of ten acres, embracing 
the mound on which I have erected a house, said 
ten acres to be located to suit my convenience 
and wishes.”’ 


[ further make oath that I know the lands claimed 
by Thomas Leitensdorfer, and know the mound to 
which reference is made In said reservation or excep- 
tion, and have known it for more than ten years last 
past. Ifurther makeoath that lam acquainted with 
the value of real estate in that vicinity, and have 
been acquainted with its value for more than ten 
vears last past. I further make oath that said ten 
acres, with the improvements then on it, were not 
worth, on the 4th day of May, 1877, the sum of two 
hundrd dollars, and that the same are not worth at 
the present time the sum of two hundred dollars, nor 
have they been worth two hundred dollars at any 


[() 


time since the 4th day of May, 1877. The house re- 
ferred to in the said exception was what is Known as 
a Mexican ‘** Jaeal,’’ constructed of slabs set up end- 
wise, With a roof of poles and dirt, with a fireplace of 
mud or adobe, and was not more than sixteen feet in 
length, nor more than twelve feet wide and was one 
STOrV high. and would not be considered, when 
new, worth more than fifty dollars, and it had fallen 
into decay, before the 4th day of May, IS77. Said 
ten acres in Section 14, Township 382 South, and 
Range 63 West. 
MICHAEL BESHOAR. 


Subseribed and sworn to before me, this 24th day 
of Mebruary, IS87. 
NOTARIAL SEAL. J. W. Suryock, 
i ‘\ otary Public. 


Exhibit F. 
SUPREME COURT OF THE UNITED STATES. 


{October Term, 1886. | 


WILLIAM Craia, Appellant, ) 
On. » 
THOMAS LEITENSDORFER, Appellee. J 


STATE OF COLORADO. 


~\ ° SS. 
County oO; Las ANIMAS. \ 


[, Albert W. Archibald, make oath that I have 
carefully examined a copy of a deed duly certified 
by the recorder of said county to be a true copy of a 
deed recorded in said county, in volume 1, pages 66, 
67, and 68,.of the Land Records of said county ; 
wherein Thomas Leitensdorfer is the grantor, and 
Ss. M. Baird is the grantee, and in which conveyance 
the following paragraph appears : 
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‘*‘ Reserving, however, to myself a homestead 
and residence consisting of ten acres, embracing 
the mound on which I have erected a house, said 
ten acres to be located to suit my convenience 
and wishes.”’ 


| further make oath that | know the lands claimed 
bv Thomas Leitensdorfer, and know the mound to 
which reference is made In said reservation or excep- 
tion, and have known it for more than ten years last 
past. I further make oath that I am acquainted 
with the value of real estate in that vicinity, and 
have been acquainted with its value for more than 
ten vears last past. I further make oath that said 
ten acres, with the improvements then on it, were 
not worth, on the 4th day of May, 1877, the sum of 
two hundred dollars, and that the same are not worth, 
at the present time, the sum of two hundred dollars, 
nor have they been worth two hundred dollars at 
any time between the 4th day of May, 1877, and the 
present time. The house referred to in said excep 
tion was what 1s Known as a Mexican ‘‘Jacal,’’ not 
more than sixteen feet long, nor more than twelve 
feet wide, one story high, and was covered with poles 
and dirt for a roof, and would not be considered 
worth, in this vieinity when new, more than fifty 
dollars, and had fallen into decay, or. was entirely 
demolished before the 4th day of May, 1877. Said 
ten acres reserved was in Section fourteen, ‘Township 
32, South, and Range 63, West. 

ALBERT W. ARCHIBALD. 


Subscribed and sworn to before me, this 23 day of 
February, 1887. 
K. BRIGHAM, 


NOTARIAL SEAL. | : - 
| NOTARIAL SEAL. |} Notary Publée. 


Brief in support of said Motion to Reverse, 
Remand, &c. 


Counsel for appellant deny that anything can be 
found in the bill of complaint to support the juris- 
diction of the Circuit Court. 

The bill of complaint describes a sixteen thousand 
acre tract of land, including the site of Trinidad, 
Colorado, and alleges that the same is worth more 
than twenty thousand dollars; but complainant 
makes claim to only a part of this tract of land, with- 
out any specification as to what part of it or what 
interest in it; nor does he any where aver that the 
value of his part, of the same, amounts to five hun- 
dred dollars, or to any other sum ; nor is there any- 
thing in the evidence to establish the value of his 
interest in it. 

The bill of complaint also describes a tract of land, 
situate about fifty miles distant from the former, to 
which complainant disclaims all interest, and simply 
alleges that the appellant has acquired title to the 
same. 

Complainant also sets up a right to an appeal to 
the Commissioner of the General Land Office from 
the award of the register and receiver made in rela- 
tion to said lands, and. complains that he has been 
deprived of that right of appeal by the wrong doing 
of the defendant, appellant. And appellant’s counsel 
understand that counsel for appellee brought this 
sult in equity to recover this right of appeal. They 
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are led to this conclusion from numerous allegations 
of the bill, and trom appellee’s brief, and from evi- 


: ‘ } + 4 : 4 rce 8 
dence before the Court, as follows: 


‘Said derivative claim of complainant 
does not conflict on the ground with the derivative 
claim of William Craig.’’ (Bill of Complaint, R. 
od. 

‘And your orator shows that, however defective 
may be the derivative claims of claimant and other 
appellants before the Commissioner, they all have a 
legal right to an examination and decision of their 
claims upon their merits by the Commissioner, and 
in case he decides against them by the Secretary.”’ 


gs. i: }). 44.) 


Complainant prays for cancellation of Craig’s title 
to land in which he admits he has no interest, (R. 49. 
The part of the prayer asking ‘* That Craig be ad- 
judged as holding the same in trust for plaintiff was, 
by amendment, ex industria, stricken out,’’ (Rk. 113.) 

‘* Neither party pretends title to any land within 
the derivative claim of the other. * * * QOur bill 
is not to try title. Thecourt can’t pass on that ques- 
tion till the Commissioner and Secretary act.’’ (Brad- 
ford’s letter to Hallum, Evidence on rule to show 
cause, p. li.) 

‘‘Complainant does not seek to get any land by 
the decree, but only seeks to get a decree corralling 
Craig’s plat.’’ (Ib. p. 11.) 

‘*'The best answer to the objection of the want of 
interest in the complainant is, that the court has no 
jurisdiction of the merits of complainant’s claim.’’ 
(Ib.. p. 1d. ) 


Thus it appears that this suit has been brought 
solely as a proceeding, ancillary to the Commission- 
er’s alleged jurisdiction, and not for the purpose of 
establishing any right of property in complainant. 
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If the right of appeal were a concrete thing, it 
would seem that the remedy would be an action in 
trover, but not being concrete, it would seem that if 
anv action could possibly be maintained, it would 
be one in the nature of an action in trespass on the 
case, In which damages might be awarded to the ex- 
tent that Leitensdorfer should aver and prove him- 
self to have been damnified. But it is respectiully 
submitted, if the right of appeal be, in fact, the 
matter in contention in this case, that it is a matter 
whose value is absolutely incapable of estimation in 
money, and that consequently the suit cannot be 
maintained upon that theory, as abstract rights as 
such only, cannot be litigated before a circuit court of 
the United States. 

This court said in the case of Barry vs. Mercein, 
oth Howard, p. 120, ‘* The matter in dispute must be 
money, or some right, the value of which, in money, 
can be calculated and ascertained.’ 

The mere fact that we have deprived the plaintiff 
of a right which he derives under a.law of Congress, 
does not give jurisdiction to the Circuit Court any 
more than would an unlawful detainer of a tract of 
land give jurisdiction in ejectment to a Cireuit 
Court on the ground that the disseize purchased the 
land from the United States. 

Itisrespectfully submitted that the value ofthe land 
described as Craig’s derivative claim cannot support 
the jurisdiction in this case, because the complain- 
ant is not interested in it, and disclaims in his bill 
of complaint all interest therein. | 

[t necessarily follows that the jurisdiction can be 
maintained, if at all, on the interest in the sixteen 
thousand acre tract described in the bill. 
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Leitensdorfer not having specified any particular 
interest in that tract as belonging to himself, it be- 
comes necessary to examine carefully the allegations 
of the bill and the evidence produced to determine if 
possible what that interest is, if it has any existence. 

Leitensdorfer claims title toa certain tract of land, 

a portion of which he admits has been sold to others. 
lle savs that Craig’s title stands in his way of ob- 
taining title to said lands; he does not want Craig’s 
lands; he does not want Craig’s title. It is impos- 
sible, therefore, that the value of Craig’s lands or the 
value of Craig’s title, as contradistinguished from 
his land, whatever said value may be, can lay the 
foundation on which to support the jurisdiction of the 
Circuit Court. If the suit were for damages against 
Craig for the wrong alleged, it would then be neces- 
sary for Leitensdorfer to establish his claim to a spe- 
eific portion of lands and to prove the value of it ; but 
the value of lands held in common with him, and the 
amount of damage done to his co-tenants, could not 
form part of the. five hundred dollars value, which 
must be shown to give jurisdiction to the Court. We, 
therefore, respectfully submit that the subject-mat- 
ter of this suit, on which the jurisdiction of the Cir- 
euit Court is to be based, if based at all, 1s the specific 
land which Leitensdorfer, by apt words and proper 
averments, set forth im his bil] ot complaint CO be his, 
and averred or proven to be worth five hundred dol- 
lars. 

But, asthere is no averment in the bill of complaint, 
to indicate what specific share he claims of the lands 
described in it, reference must be had to the evidence 
In connection with his bill to determine the extent of 


his ownership. 


The bill of complaint alleges “that on the 7th 

March, 1844, at Taos, said Vigil and Ceran St. Vrain 

executed a donation of an wndivided one-sixth of 

said inchoate grant to Eugene Leitensdorfer under 

— whom Thomas Leitensdorfer, the complainant herein, 
now holds.’’ (Record 33. ) 

Kugene Leitensdorfer, in his deposition, (R. 286, ) 
states that his ‘‘interest in and to the grant re- 
mained intact as it did in 1844, until the 4th day of 
January, 1858, when deponent conveyed to one 
Spruce M. Baird, (now deceased), one-sixth interest 
claimed by this deponent, said deed having been ex- 
ecuted on the 24th day of February, 1860."’ No 
other transfer is shown to have been made until after 
the confirmatory act of June 21st, 1860, in which no 
provision whatever was made for any derivative 
claimants, save those who were ‘‘actual settlers hold- 
ing possession under titles or promises to settle, 
which have heretofore been given by said Vigil and 
St. Vrain.’’ 

There is no pretense that Eugene Leitensdorfer 
was ever an actual settler on the grant, nor is there 
any evidence that Spruce M. Baird was an actual 
settler on the grant at the time of the passage of 
sald contfinmatory act, or at anv other time prior 
‘ thereto. 

—- The confirmatory act makes no provision whatever 
for settlers whose settlements may have been made 
subsequent to its date. 

[t follows, therefore, that Thomas Leitensdorfer 
cannot claim anything as an actual settler, under 
the act of June 21st, 1860. 

Between the date of the confirmatory act of 1860, 
above referred to, and the amendatory act of Feb- 


ruary 25th, 1869, two transfers of this undivided one- 
sixth interest were made. The first was from Baird 
tO Thomas Leitensdortfer, ‘tas derived by said Kugene 
Leitensdorfer from said original erantees’’ by deed 
dated December LOth, 1861. (Reeord 37 and 292), and 
the second was a re-transter of the Sathe by sald 
Thomas Leitensdorfer to Baird, with a reservation 
of ten aeres (R. 310, and exhibit B attached tO mo- 
tion to dismiss 

As Thomas Leitensdorfer had but an undivided 
sixth to convey to Baird, his reservation or exception 
as toten acres left in him only an undivided sixth of 
sald ten eres. 

No other transfers are shown to have been made 
prior to the passage of the act of February 25th. 
above referred to, which, like that of 1860, makes 
no provision whatever for any derivative claimants 
save those whe were ‘‘actual settlers upon the tracts 
heretofore claimed by said Vigil and St. Vrain, hold- 
ing possession under titles or promises to settle. 
which have been made by said Vigil and St. Vrain. 
or their legal representatives prior to the passage of 
this act.” | 

There is no evidence in the record nor allegation 
In the bill that S. M. Baird was an actual settler on 
the lands in question at the time of the passage of 
the last mentioned act, or that he had been such at 
any time prior thereto. It, therefore, follows that 
Thomas Leitensdorfer could not receive any benefit 
under the act of 1869, as an actual settler. except in 
respect to his undivided sixth of ten acres,and any 
settlement subsequently made on the lands by him, 
eould not be brought within the provisions of this 


last named act, any more than could the settlement 
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made by him in 1862, be brought within the provis- 
ions of the act of 1860. 

In 1869 or ’7O, said Baird filed his claim for said 
land before the Survevor-General, under the provis- 
lons of said act of February 25th, 1869, that in fil- 
ing the same, he uses the following language : **One- 
sixth (1-6) in my own right, &e.’’ See record, page 
378, and certificate of Survevor-General found on 
page 379, which bears date April 20th, 1870. 

Thus, as late as 1870, Thomas Leitensdorfer’s in 
terest In the grant was limited to his one undivided 
one-sixth of the ten acres he excepted out of his con- 
vevanee of 1867, to Baird. 

When the time for acquiring by settlement any 
further rights of property in the Las Animas Grant 
ended, Thomas’ right, as we have seen, was limited 


to an undivided one-sixth of ten acres. and there is 


nothing in the record to show that he ever acquired 
right or title to any larger share or part of the grant, 
unless it was done under deed, a COPY of which is 
found in the record, page 294. 

There is no possible doubt that Spruce M. Baird 
was the man to whom Thomas conveyed in 1867. In 
Thomas Leitensdorter’s deposition, record 312, relat- 
ing to said conveyance, the name, Spruce M. Baird 
as the grantee, is used in the questions and answers 
IS times. 

The deed above referred to purports to have been 
made by Kugene Leitensdorfer as attorney, but it Is 
ineffectual to convey the tithe out of Spruce M. 
Baird. 

First. Beeause the only authority shown to Eu- 


gene Leitensdorfer to make any deed as attorney for 
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any one Is found On page 29%) of the record, it being 
a power of attorney bearing date February 24, 1860, 
and consequently made long before Baird acquired 
the specific title in 1867, which Kugene Leitensdorfer 
by this deed attempted to re-conveyv to Thomas. 
There is no clause in it making it applicable to after 
acquired property, butis limited by its terms to such 
property as the maker of the power had at its date. 
Appellee claims that because the word ‘*mavyv”™ is 
used in the power, that it is broad enough to include 
alter-aecquired property, but he refers us to no au- 
thority applicable to powers, which must always be 
eonstrued iN strictness acainst the person acting or 
claiming under them. If it had been intended to 
make this power applicable to after-acquired prop 
erty, a very few words would have been sufficient for 
that purpose ; but thev are not found in it, and the 
term ‘‘may have,’ under the general rules of con. 
.strnetion as to powers, must be limited to what the 
maker had, or may have had, at the time of the 
making of the power. Wright vs. Hilison, 1 Wal., 
Lo. 

Second. ‘This power of attorney is the same one 
under which this same Kugene Leitensdorfer claims 
to have conveved this same interest in this same 
grant to the same Thomas Leitensdorfer in 1861. 
Consequently, it became functus officio on the execu 
tion of the deed of December 10, 1861. 

Third. (tis ineffectual to cOnVeY said title, because 
in the granting part of the deed, Eugene Leitensdor- 
fer claims to be acting as the agent of L. M. Baird, 
and not as the agent of Spruce M. Baird, in whom 


was the title of the land, and there is nothing in the 
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‘S. M. Baird.’ to show that 


signature to the deed 
‘Spruce M. Baird.’’ and 


the intention was to act for 
there is nothing inthe certificate of acknowledgment 
to determine the question or throw any light upon 
it, inasmuch as the acknowledgment of the deed is 
made by Eugene Leitensdorfer as his own deed, and 
notas the deed of 4. M. Baird, 8S. M. Baird or Spruce 
M. Baird. 


fourth. This deed is ineffectual to eonvey said 


title, because the same was vested in Spruce M. Baird, 
and the power of attorney purports to have been made 
not by Spruce M. Baird, but by Spence M. Baird. 
This is the name used in the tirst line of the power, 
‘‘know all men by these presents that I, Spence M. 
Baird,’’ &e. It is signed ‘tS. M. Baird,’® but as the 
signature is insufficient to show whether it was made 
by Spruce M. Baird, the name Speree inthe first line 
must control. | 

The power is not acknowledged, and the origina] 
is not produced, the paper put in evidence purport- 
Ing to be a copy—thus no aid can be had from an 
examination of the hand-writing of the signature. 

We, therefore, respectfully submit that all title in 
and to the land in question, that was in Thomas 
Leitensdorfer, in 1867, is shown to have passed from 
him to Spruce M. Baird in that vear, and that there 
is nothing to show that the same ever afterwards re- 
vested in Thomas Leitensdorfer. 

There is no allegation in the bill of complaint, or 
evidence in the record, tending to prove that Spruce 
M. Baird or his heirs and assigns ever ratified the 
conveyance attempted to be made by the last men- 


tioned deed, or that they or any of them ever re- 


ceived anv consideration or benefit therefrom. The 
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luring the past ten vears worth five hundred dol- 
Pars na burther ce prove that they form ho part ot 
rive lands deseribe in this bill OT complaint, observ- 
ine that Edward J. Hubbard, who makes the aff- 
davit marked Exhibit D. is the administrator of 
Thomas Leitensdorfer, and the present appellee in 
this cause 

It is therefor spectfullv submitted that the 
motion to reverse, Ne... SHOU! i be ailowed. 
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In the United States Supreme Court. 


OCTOBER TERM, 18865, 


WILLIAM CRAIG, 
Appellant, 


—UsS.— 


THOMAS LEITENSDORFER, 
Appellee. 


BRIEF FOR APPELLANT. 


This cause comes before the Court on a motion for a 
rule on the appellee, and others, to show cause why the 
terms of the stipulation filed herein at the last term should 
not be carried out. 

The respondents have answered, as to a rule jto 
show cause, denying the authority of John Hallum to 
enter into the stipulation in question, and denying the: 
allegations on which said stipulation was based. 

Weare here, therefore, to show: 


_ First. That said Hallum had authority to enter into 
said stipulation. 
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Second. To establish the truth of the allegations on 
which said stipulation was based; and 


Third. To satisfy the Court that under the peculiar 
state of the case, the disposition proposed to be made of it, 
by said stipulation, was the right, just, and proper thing 
to do. 


To an understanding of the merits of this motion, it 
becomes necessary to make a 


STATEMENT OF THE PRINCIPAL POINTS OF THE CASE. 


Karly in the year 1844, Cornelio Vigil and Ceran St. 
Vrain received from the Governor of New Mexico a 
colonization grant for about four miilion acres, lying be- 
tween the Beaubien-Miranda grant and the Arkansas 
River, and embracing the lands on and between the Las 
Animas and the Huerfano Rivers, tributaries of the Ar- 
kansas River. 

Eugene Leitensdorfer claimed an undivided one-sixth 
of said grant through a gift from Vigil and St. Vrain, 
evidenced by a conveyance in Spanish, under date of 
March 4, 1844, of which conveyance he produces what 
he claims to be a copy of a translation of the same, which 
said copy, verified by his affidavit, is set forth in full in 
Exhibit 14, pp. 82, 33 of the evidence. 

In 1859 said Eugene Leitensdorter conveyed by deed, 
set out in Exhibit 24,all his interest in said grant to Spruce 
M. Baird. 

On the 22nd day of May, 1872, said Spruce M. Baird, 
by his attorney, Eugene Leitensdorfer, conveyed all his 
interest in said grant to his brother, Thomas Leitensdorfer, 
by deed, an abstract of which is found in exhibit 26. 

In July, 1873, by deed made by Eugene, as attorney 
for Thomas, and confirmed by Thomas, all the interest in 
said grant then remaining in the Leitensdorfers was con- 
veyed to John Hallum. Said deed and said confirmatory 
deed are set out in Exhibits 29 and 308 oe 
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This conveyance was made prior to the commence-. 
ment of this suit. 

Defendant Craig having denied in his answer that 
Thomas [eitensdorfer had any interest in the grant, parole 
evidence was given tending to prove a secret resulting 
trust in Thomas Leitensdorfer to the extent of seven- 
sixteenths of the entire interest conveyed as aforesaid to 
said Hallum. 

On the eighteenth day of December, 1880, and after 
the passing of the final decree from which this appeal was 
taken, said Thomas Leitensdorfer by deed, set out in Ex- 
hibit 31, conveyed all his interest in said grant to Josephine 
Farnsworth. 

In the answer to our motion is set out an affidavit of 
said Thomas Leitensdorfer wherein he swears he has had 
no interest in said grant since December 18, 1880, the date 
of his said deed to Josephine Farnsworth. 

After the aforesaid conveyance to 8. M. Baird, and 
prior to his said conveyance to Thomas Leitensdorfer, said 
Baird conveyed away, and otherwise disposed of to settlers, 
several miles of the Huerfano valley, with rights of pasture, 
water, and timber on the otherwise unoccupied parts of 
the grant; three miles of which valley were thus conveyed 
to defendant Craig and others. 


See Exhibits 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
and 25. 


After said conveyance to Thomas Leitensdorfer, and 
prior to said conveyance to Hallum, said Thomas Leitens- 
dorfer conveyed to the United States about 5,160 acres 
of the 16,250 to which he claimed title before the register 
and receiver, as shown in Exhibit 28. 

And after said conveyance to Hallum, about 1,000 
acres more of said lands claimed before the register and 
receiver were conveyed to the United States, as shown in 
Exhibit 83, and one-eighth of the entire interest conveyed 
to Hallum was, before the commencement of this suit, 
conveyed to Josephine Farnsworth in her own right, and 
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the seven-sixteenths claimed by Thomas Leitensdorfer, as 
a resulting trust, was by said Hallum conveyed, before the 
commencement of this suit, to said Farnsworth, to hold for 
said Thomas Leitensdorfer just as it had been held for him 
by Hallum. And Hallum also conveyed all his interest in 
one section and in two half-sections of said 16,250 acres to 
said Farnsworth. V. Exhibit 34. 

Hallum, and assignees of his whom we represent, still 
retains seven-sixteenths of the interest conveyed to him 
in the entire grant, except as to about 2,500 acres. 

We take no account of the Leeann King purchase, 
for she, instead of levying on the undivided interest of her 


judgment debtors in the 4,000,000 acres of the grant, as 


she might have done, levied on about 6,000 acres in which 
they had an interest, just as they had in the remaining 
millions of the grant, but none of which they owned in 
severalty, and none of which, possibly, in case the 
Leitensdorfer claims shall finally be established, will fall 
within the lands that may be set off in satisfaction of said 
claim. 

Thus, at the commencement of this suit, what 
remained of the undivided sixth interest in the Las 
Animas grant, donated to Eugene Leitensdorfer by Vigil 
and St. Vrain—after deducting what had been conveyed 
by metes and bounds in severalty to Craig, to the United 
States, and to others—was held as follows: 

Mrs. Farnsworth held in her own right, as tenant in 
common, one-eighth. 

Mrs. Farnsworth held seven-sixteenths of it, as asecret 
resulting trust, for Thomas Leitensdorfer. 

John Hallum held in his own right seven-sixteenths 
as tenant in common. 

And since December 18, 1880, the complainant has 
held no interest of any kind in the grant. 

Thus stands the title on the part of the appellee 


CRAIG’S TITLE. 

The appellant Craig mortgaged all the lands allotted 
to him to General Butler, as shown by General Butler’s affi- 
davit (Evi. p.2). He next mortgaged the same to Olinus 
Smith, as shown in Exhibit 35, and followed this by the 
conveyance in fee-simple to General butler referred to 
in said affidavit and set out in Exhibit 36. 

This conveyance was made April 20, 1877, was. ac- 
knowledged May 7, 1877, and was recorded ten days 
later. 

The original bill of complaint was filed on the 4th day 
of May, 1877, but no process was issued to bring the de- 
fendant Craig before the Court until the 10th of May, 
and no service was made on him nor appearance entered 
by him until long after. 

At the time the suit was commenced as to Craig, he 
had no interest in-its subject-matter. 

Thus when this suit was commenced the complainant 
alone had an interest in its subject-matter, and that inter- 
est was limited to a resulting trust under the conveyance, 
absolute in form to Hallum; and third parties now come 
before the Court and seriously ask to have this Court 
adjudicate this cause on its merits, after it is shown to 
the Court that neither appellant nor appellee has any in- 
terest in the suit of any kind whatever. 


OBJECT OF THE SUIT. 


The suit was brought to obtain the cancelation of a 
certified plat given by the United States to the defendant 
Craig, for about 73,000 acres, situated on the Huerfano 
River, and forming a part of the Las Animas grant. (See 
complainant’s prayers, Exhibit 37.) So much of the prayer 
as asked that Craig be adjudged to hold as trustee, etc., was 
formally abandoned by the complainant. (See Exhibit 36.) 
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ORIGIN OF THE SUIT. 


The suit grew out of the following facts : 

Vigil and St. Vrain having received the Las Animas 
colonization grant, embracing more than 4,000,000 acres, 
disposed of undivided interests in the same to Eugene 
Leitensdorfer and others, and of large portions of it by 
metes and bounds to Craig and others in severalty as 
settlers. 

Congress, in confirming the grant by‘the act of June 
21, 1860, limited it to twenty-two square leagues—about 
98,000 acres—and made certain provisions for three classes 
of claimants by an amendatory act of February 25, 1869, 


of which the following is a copy : 


“ Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the exterior lines of the Cornelio Vigil and Cram St. 
Vrain, of eleven leagues each, subject to claims derived 
from said parties as confirmed by the act of Congress ap- 
proved 21st of June, 1860 (U.S. Stat., v. 12, p. 71), shall be 
adjusted according to the lines of the public surveys, as 
nearly as practicable with ‘the lines of said claims, yet in 
as compact a form as possible; and the claims of the actual 
settlers upon the tracts heretofore claimed by the said 
Vigil and St. Vrain, holding possession under titles or 
promises to settle, which have been made by said Vigil and 
St. Vrain, or their legal representatives, prior to the pas- 
sage of this act, who may establish their claims within one 
year from the passage of this act to the satisfaction of the 
register and receiver of the proper land district, shall in 
like manner be adjusted according to the subdivisional 
lines of the survey, so as to include the lands so settled 
upon or purchased, and the areas of the same shall be de- 
ducted and excluded from the adjusted limits of the claims 
of said Vigil and St. Vrain respectively, aud the claims of 
all other actual settlers falling within the limits of the 
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located claims of Vigil and St. Vrain shall be adjusted to 
the extent which shall embrace their several settlements, 
upon their several claims being established, either as pre- 
emption or homesteads, according to law and for the ag- 
gregate of the areas of the latter class of claims, the said 
Vigil and St. Vrain, or their legal representatives, shall be 
entitled to locate a like quantity of public lands, not 
mineral, according to the lines of the public surveys, not 
to exceed one hundred and sixty acres in one section. 

“ Section 2 relates to surveys. 

“Section 8. <A and be it further enacted, That upon the 
adjustment. of the Vigil and St. Vrain claims, according to 
the provisions of this act, it shall be the duty of the Sur- 
veyor-General of the district to furnish proper approved 
plats to said claimants, or their legal representatives, 
and so in like manner to said derivative claimants, which 
shall be evidence of title, the same to be done according 
to such instructions as may be given by the Commissiener 
of the General Land-Ofifice. 

“Sec. 4. And be it further enacted, That immediately 
upon running the lines, as provided in Section 2 of this act, 
the Surveyor-General of said district shall notify the said 
Vigil and St. Vrain, or their agents or legal representa- 
tives, of the fact of such survey being made, and such 
claimants shall, within three months after notice of said 
survey, select and locate their claims in accordance with 
such survey and the provisions of this act and of the act 
to which this is amendatory, so far as the same is not 
changed by this act, and shall within said time furnish the 
Surveyor-General with the description of such location, 
specifying the lines of the same. 

‘And the party failing to make such selection and 
locaticn in such manner and within such time shall be 
deemed and held to have abandoned their claim, and their 
rights and equities under this act and the act to which 
his is amendatory shall cease and terminate. 

“Sec. 5. Andbeit further enacted, That in case of the 
neglect or refusal of the said Vigil and St. Vrain, or either 
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‘of them, to accept-of the provisions of this act and the 
act to which it is amendatory, and to locate their said 
claims as provided therein, no suit shall be brought or pro- 
ceedings instituted in any of the courts of the United 
States by such party, or by any one claiming through or 
under them, to establish or enforce said claims, or for any 
vause of action founded upon the same, after six months 
from the passage of this act. 

Approved February 25, 1869. 


15 Sts. at Large 27009. 


This act provides: First, for the derivative claimants 
r those colonists whom the promoters of the 
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—that is, fo 
colony had put on their colonization grant; second, for the 
promoters of the colony; and third, for third parties, who, 
t authority from the promoters of the colony, had 
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settled on those tracts which might be set apart for the 
promoters of the colony after all claims of the colonists 


proper had been satisfied. 


Now, Thomas Leitensdorfer presented himself before 
the register and receiver, claiming, as a colonist, one-sixth 
in severalty of the 22 square leagues confirmed, basing his 
claims on the donation deed from Vigil and St. Vrain to 
Eugene Leitensdorfer of an undivided sixth of the grant, 
and selected one-sixth of 22 leagues along the Las Ani- 


mas River in and about Trinidad, making about 16,250 
acres. 

Craig claimed, as a colonist, under conveyances by 
metes and bounds from the original grantees, their heirs 
and assigns, a large tract the valley of the Huerfano 
River. 

The register and receiver decided against the Leit- 
ensdorfer claim: first, because claiming under a donation 
grant of an undivided sixth of the grant, he could not claim 
any part of it in severalty; second, because he had offered 
no legal evidence of the alleged donation grant to him of 
an undivided sixth of the grant, he offering what he 
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claimed to bea copy of a translation of said donation deed, 
supported by his own affidavit, which tells where the orig- 
inal is, and alleges no attempt at its procurement. See 
Exhibit 14. 

The register and receiver allowed Craig’s claim to 
the extent of about 73,000 acres, thereupon Leitensdorfer 
appealed to the Commissioner of the Land-Office from 
said decision rejecting his claim, and also from said de- 
cision allowing in part the claim of Craig. 

The Commissioner of the Land-Office claimed that he 
had appellate jurisdiction of the decisions in question. 
Craig claimed that the act above quoted made the register 
and receiver a special tribunal to adjudicate the claims of 
all parties to said grant under said act, and that to which it 
was amendatory ; and that inasmuch as Congress had pro- 
vided no appeal, their decisions were, therefore, final. 

The matter was brought to the Attorney-General, and 
he, in an elaborate opinion, sustained Craig’s view of the 
Case ; thereupon President Grant issued the order set out 
On page 2, and then followed the delivery of the approved 
plat to Craig tor the amount of lands awarded him, as 
atoresaid ; the final selection and adjustment of lines be- 
ing made by the Survevor-General. 

This suit seems to have been brought on the theory 
that the Attorney-General misstated the law, that the 
order of President Grant was ultra vires, that the certitied 


plat was issued without authority, and that said plat being 
canceled by decree of court, the Commissioner of the 
General Land-Office would be at liberty to hear and de- 
termine the appeals taken from the decisions of the register 
and receiver. 

Having shown the interests of the parties in the suit, 


its object and origin, we maintain— 


First. That Hallum had the sole authority to insti- 
tute this suit, and that he has had, from its commencemen® 
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to the present time, the sole authority to control its prose- 
ecution. 

In proof of this we refer to a covenant in the convey- 
ance to him (Exhibit 29), which reads as follows: 

“And that the said party of the second part, and his 
heirs and assigns, are authorized and fully empowered to 
prosecute this claim in the name of said party of the first 
part, or to substitute himself or themselves in lieu of said 
party of the first part, at their own or his own option.” 

At the time said covenant was entered into, the claim 
was being prosecuted before the register and receiver in 
the name of Thomas Leitensdorfer. It was, therefore, 
Hallum’s right to have himself substituted in the place of 
Thomas Leitensdorfer as claimant before said officers. This 
power to so prosecute the claim in his own name, at his 
option, was coupled with an interest, and was therefore 
irrevocable. No act, subsequent assignment or conveyance 
made by the grantor of that power could possibly annul 
it. 

Has Hallum done any act to forfeit his right under 
that power ¢ 

He conveyed, before the commencement of this suit,to 
Mrs. Farnsworth, at the request of Thomas Leitensdorfer, 
the seven-sixteenths which he had held for his grantor, to 
be held by her for that same grantor as he, Hallum had 
held it. By that conveyance certainly Hallum forfeited no 
right to exercise the power conferred on him. 

He also,before the commencement of this suit, conveyed 
to said Farnsworth, to her own use, one-eighth of the 
interest conveyed to him; but there is no evidence nor 
intimation that she ever filed any petition or took any 
other step in the court below to be made a party to the 
suit. As she by non-action waived her right to be made a 
party in the court below, both as to the interest she claimed 
to hold in her own right, and also as to the interest she 
claimed to hold in trust for her brother, neither she nor 
any assignees under her, as to those interests, can claim any 
recognition before this Court. 


ee 


1] 


Hallum himself was no party to the suit. He might 
have made himself a party, but waiving that right in the 
court below, neither he nor any assignee of his can come 
to this Court and claim to be represented here by virtue of 
any interest held by him when the suit was commenced. 

We know of no rule or practice by which an equity 
suit, while pending before an appellate court can be 
directly or indirectly so amended as to make it embrace 
interests which were not represented before the court 
below. 

Now, the only interest, on the part of the complainant 
in this suit, represented in the court below was that 
claimed by Thomas Leitensdorfer as a resulting trust 
under the conveyance to Hallum, the extent of which was 
seven-sixteenths of what remained of the undivided sixth 
donated by Vigil and St. Vrain to Kugene Leitensdorfer. 

That is the only interest that can possibly be repre- 
sented before this Court. 

Now, under the covenant contained in the Leitensdor- 
fer-Hallum deed, said Leitensdorfer and his assignees are: 
estopped to deny Hallum’s right to control the suit, even: 
to dismissing the same, provided that in so doing he ex- 
ercises his professional discretion in good faith. 

But what has become of that interest ? 

We have seen above that it passed by deed to Mrs. 
Farnsworth, subsequent to the passing of the final decree 
appealed from, to-wit, on the 18th day of December, 1880, 
and that it so passed Thomas Leitensdorfer swears in the 
affidavit which these respondents have filed in their answer 
to our motion. 

But Mrs. Farnsworth took that interest with full 
knowledge of Hallum’s right to control the suit, and neither 
she nor any assignee of hers can be heard to deny it. 

But what became of the interest thus conveyed to- 
Mrs. Farnsworth on said 18th day of December, 1880? 

Did it remain in her as a separate estate ? 
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She, while claiming to be trustee under a deed abso- 
lute in form, purchases from the beneficiary the beneficial 
interest under that trust. ‘he two estates are, therefore, 
merged in her, the alleged resulting trust is extinguished, 
being merged in the legal estate held by her. 

The merger can not bring her legal estate into the 
court, for that would enlarge the scope of the suit. But 
the merger extinguishing the beneficial estate takes it out 
of court. The two estates once merged can never be sep- 
arated. The beneficial interest is dead without resurrec- 

tion. Neither Mrs. Farnsworth nor any assignee of hers 
can get into the case on a bill of revivor, for there is 
nothing to revive: nor can they or either of them come 
in on a supplemental bill in the nature of a bill of revivor, 
for there is nothing to supplement nor to revive. 
Mr. Hallum, in his affidavit, swears that he retained 
Mr. Bradford on a contingent fee, and subsequently paid 
him $200, and directed Eugene Leitensdorfer as agent for 
himself and Mrs. Farnsworth to make some additional pay- 
ment to him, and he sets forth in said affidavit fully how’ 
the money was obtained to meet the expenses in the prose- 
cution of the claim, one-half being furnished by him, the 
other by Mrs. Farnsworth; said money amounting to 
about $7,500, being mostly realized from the sale of lots 
near ‘T'rinidad, one-half of which belonged to him. 
This receives confirmation from Hallum’s deed to Mrs. 
‘ Farnsworth, set out in Exhibit 34, in which it is expressly 
stated that the conveyance is made “in consideration of 
the sum of two thousand dollars, money advanced to aid 
in prosecution of the Las Animas land grant claim.” 

Bradford, on page 3, recognizes Hallum’s right to dis- 
miss Shackelford, an associate counsel. 

On page 29 he also recognizes Hallum’s right to dis- 
miss him, bradford. Hallum had written to him, criticis- 


: ing what he had done, and Bradford replies: ‘“ You add 
: ‘you seem to have lost that comprehensive grasp of the 
: questions involved and the remedies to be invoked, that 


you once had.” If this be your opinion, please enforce it by 
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act; pay me off and discharge me. . . . I have faith- 
fully served you eight years for less than $400, and can’t 
continue so hard a service.” 

On page 20 he says: “ We had better now hatch out 
a contract for my fees. Please suggest what it shall be.’ 
On page 23 he says: “I asked you what my fee should be; 
you decline to advise me, but ask that J shall state it. I 
think it should be, say, one-fifth of all we recover, in money 
or land.” | 

Further, Hallum argued the case on its final hearing 
before the Circuit Court, and prepared the decree that 
was signed by the Court. 

We submit that this evidence leaves no doubt that 
Hallum has ever been and still is the dominus litis so far as 
the prosecution 1s concerned. 


IT. 


The stipulation is one which the Court can and should ap- 


prove. 


(a.) Because, as shown by the evidence above referred 
to, the complainant, at the commencement of the suit, had 
no such interest in the claim as to enable him to maintain 
the suit without joining Josephine Farnsworth, his alleged 
trustee, as a party. 3 

(6.) Because said complainant never had such an 
interest in said grant as would enable him to maintain this 
suit—in that the deed from the original grantees to Eugene 
Leitensdorfer, through which Thomas claims, makes him, 
at best, the owner of an undivided part of the grant, 
makes him a joint claimant with the original grantees, not 
a derivative claimant under them in the sense in which 
the term is used in the act of February 25, 1869, relating to 
said grant. 

(c.) Because if complainant ever had a right to main- 
tain asuit in a circuit court of the United States in relation 
to said grant, his right was barred by said act long before 
this suit was commenced. 


RELIED EAN TS PH) 5p isa 
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(d.) Because appellant is entitled to an order abating 
the suit, on the ground that the appellant has parted with 
all the interest he ever had in said grant. V. Daniels Ch. 
Pr.; title, Abatement. 

(e.) Beeause the Circuit Court had no jurisdiction 
of the suit, in that Craig, the defendant, had no interest in 
its subject-matter, while a five- hanes dollar interest in 
it is needed to give the Court jurisdiction. 

(f.) Because an affirmance by this Court of the decree 
appealed from can have no binding effect on any person 
or‘on{ any thing 

(g.) Because the suit having miscarried, the appellee 

hould’not*be nrther ts to expend a Gesenienl dollars in 
printing the. record. 


BENJ. F. BUTLER, 
D. BARRETT, 
of Counsel for Appellant. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. 


-" 


WILLIAM CRAIG, Appellant 


Us, - No. 48. 


‘THOMAS LEITENSDORFER, Appellee. | 


Evidence in behalf of Appellant in support of motion 
for rule to show cause. 


By leave of the Court granted on the fourth day of No- 
vember of this present term, the appellant, by his counsel, 
Benjamin F. Butler and O. D. Barrett, submit the following 
affidavits and exhibits in support of their motion: “to show 
cause,” &c., filed herein on the 19th day of October last. 

BENS. F. BUTLER, 
O. D. BARRETT. | 
Of Counsel. 
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Affidavit of Benj. F. Butler. 


hat early in the year 1875 I was retained as counsel by 
a 7 TY 2° ‘ “— : e 4 + |} ry x. ht - ] . 71 . 
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Deen Heard before the hegister and Recelv er, DUT tnat tne 


See Pee z c oes a ils ioe ] gts : Thee oe 
Commissionel or the Uenera Land ()inee declined LO 


} ryyi . c ] , } 
prove such plats, because one Thomas Leitensdorfer claimed 


an appeal irom tk or the Registel and Receive! Ol 


ba 


the General Land Office, claiming that the Commiussioner 
of the General Land Office might overrule the “ satisfac- 
tion” of the Register and Receiver upon a new hearing; 
whereupon I took measures to have the question, whether 


,y 


that appeal could be allowed, submitted to the Attorney 
General, who, after full hearing of the parties, decided that 


no such appeal lay. 


| 


Such opinion being transmitted to the President of the 


United States, he issued an order to the Secretary of the 


Interior, of which the following is a copy: 


a ie 


ao ie 


In the matter of William Craig, owner of certain lands 
in Las Animas Grant, Colorado. 


In accordance with the opinion and recommendation of 
} 


the Attorney General upon the questions submitted to : 
the Commissioner of the General Land Office is directed to 
instruct the Surveyor General of Colorado to deliver to 
Col. Wm. Craig an approved plat of the land adjudged to 
him by the Register and Receiver of the Pueblo Land Dis- 
L874. 


If, in the opinion of the Commissioner of the Genera 


trict in that State, dated February 23d, 


] 
| 


. = ee soll a = oe : . ee ae Be ats 
Land Office and the Secretary of the Pnterior, the amount 


~ . 
' 


of land owned by Wm. Craig is less than that heretofore 
awarded, then the erder upon the Surveyor General of Col- 
ere oe ag Se Seer gee fo > Sean me Ee. 
orado may be for the amount of land deemed due him. 


_ —— be 


Kixecutive Mansion, March 2d, 1877. 


Whereupon, after due notice to the parties, they were 
heard before Mr. Marble, the Assistant Attorney-General 
for the. Interior Department, under the order of the Secre- 
tary, upon the question of what land the Surveyor General 
should plat to Craig, approved under the order and direc- 
tions of the Commissioner of the General Land Office. 

After the hearing, the order of the Commissioner of the 
General Land Office was given to the Surveyor General, 
that after giving plats which had been adjudicated by the 
Register and Receiver, in favor of twelve other derivative 
claimants, the remainder of the Las Animas Grant, sub- 
stantially as confirmed, was to be platted to said Craig, he 
paying the costs of the survey thereof, amounting to some 
three thousand and odd hundred dollars; which order was 
obeyed and the plat issued when the surveyor’s fees were 
paid. 


ST CAREER et A AER 


Before the termination of the question py the Attorney- 
General, Col. Craig, in consideration of certain services and 
legal expenses rendered to him in other cases before the 
courts, and in consideration of unpaid services 1n this case, 
conveyed to me, as security, his equity of redemption in 
said land, subject to certain prior mortgages. ‘This deed, 
which became substantially unimportant afterwards, I have 
mislaid or else delivered to the Colorado Cattle Company, 
so that it is beyond my reach. 

After the plat was delivered and the boundaries of Craig’s 
title ascertained definitely,in consideration of further moneys 
to him paid and other good and valuable consideration, Col. 
Craig conveyed to deponent, by deed duly executed, all his 
right, title and interest in said lands as described in said 
deed (a copy whereof is herewith filed), and afterwards 
said deed was dulv recorded in the proper record office. 


Soon after, Col. Craig uniting in the transaction through 


another deed, I conveyed to the Colorado Cattle Company, 


a corporation organized under the laws of Connecticut, of 


which I was neither a promoter nor stockholder, all the land 
which came to me from Craig. But, as these conveyances 
to said cattle company were made after the filing of the 
bill and amended bill of Levtensdorfer vs. Craiy, I pursue 
this title no farther. 

After this suit was commenced, I was not of counsel in 


it for Col. Craig, or for the Cattle Company, until after the 
first appeal was entered in this Court ; although, when called 
upon for information in regard to the suit, | furnished such 
as I had. 

Meantime, a motion was made by Mrs. Leann King to 
be permitted to intervene in thissuit in this appellate Court, 
upon a title acquired after the appeal was taken, the founda- 
tion of which was a claim against John Hallum and Leit- 


ensdorfer, for fees for conducting this very suit, for which 


“P 


a 


“Pp 


ode 
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she got judgment for ten.thousand dollars, and levied the 
same upon the land in controversy. 

Of that motion I had no notice. An order was passed, 
of which I did not learn until more than a year had past. 

W hen I came to examine the Record, in view of prepa- 
ration for trial, I saw, to my astonishment, that at the date 
the suit was brought, it appeared by a record of the deed, 
in the proper county in Colorado, that Craig had no inter- 
est whatever in said land at the time said suit was brought 
against him. Upon further examination, it seems that 
Leitensdorfer had parted with his interest im the land to 
Hallum prior to the commencement of this suit, so far. as 
the record stood in Colorado, and that appearsin the record 
of the suit. 

It seeming to me, therefore, that the question before the 
Court was simply a moot question in regard to what should 
be done concerning title to land between parties who had 
no interest in or title to the land, and therefore determined 
nothing, I sent an assistant to examine the title in Colorado. 
Upon his reporting to me the state of title, as above de- 
scribed, and farther, that John Hallum had been the pro- 
moter of the suit, and claimed the title in himself at the 
time the suit was commenced, I directed him to find Mr. 
Hallum and to suggest some of the difficulties that I found. 
in regard to the condition of the suit, and whether he (Mr. 
Hallum) was aware of them. Mr. Hallum informed him 
in substance, First: That be was the promoter of the suit, 
and the title in whole or in part stood in his name from 
Leitensdorfer, but that he had no knowledge or information 


.¢ 


up to that time that the title of Craig appeared of record 
to have been extinguished before the suit was brought, and 
added, that if he had so known, he never should have 
brought the suit. 

Learning these facts, I sought an interview with Mr. Hal- 


lum, who informed me that he had employed Mr. Bradford 


to commence the suit; that he himself had paid the fees in 
the case; that he had a judgment against him for ten thou- 
llars for unpaid fees and had full right to control the 
suit, and that, in his judgment, after the title had been ex- 

hi was nothing to be obtained in fact for 


} oan Pe en eee _- | Se EE ay. ay J a , 
Lhe parties bringing the suit from favorable decision. In 


an : ] ‘ } f *y? a ¥< cl a ‘ - ; + YY a ] 
that he seems to be corroborated by the letters which he 
Bone aa freee. eee My-seen ae > oe oe — % ~. 
received from Bradford which are flied as part of the evi- 
rye hn a as in oii seharaim « like nein he — 
denee to sustain this motion, wherein a ilkKe OpinioD is 
3" paar a ) ee 
tated. believing this fuliv, J 


e nN ge 
[ entered into stipulation with 
 ° ee : | } ' , hae A mm) ] 

him. which J filed at the close of the last term: Mr. Hallum 
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being then in Washington, hop ne that the owners of the 


tere 


7 1c hlad | ; he} attliacd r ; 
lands would thus be enabled, the title being settled, to get 


i ose 4 - - am F - _y 
ne pasturage of It ior the last vear. 


so ia Fee, eee eee 
I can only add, that in th 


is matter I acted in the fullest 
cood faith with Mr. Hallum in an endeavor to bring, what 
seemed to me, a very expensive and useless litigation to a 
close, and most certainly I did not mean to act in contra- 
rent f the claim of Mr. Allen, for whom Mr. Bradford 
low appears In the case, such claims or such personage, even 
having been heard of by me until long after that time, 
to-wit: during the present term of this Court. 
And further deponent saith not. 


BENJAMIN FE. BUTLER. 


Subscribed and sworn to before me, this 10th day of De- 


cember, in the year of our Lord eighteen hundred and 


eighty-five. 


[ SEAL. ] JOHN W. PARSONS, 


Notary Public. 


- 


ee 
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Affidavit of John Hallum. 


W M. CRAIG, Appellant, 
| : | 
US. >No. 48. 

j 


T'Hos. LEITENSDORFER, Appellee. | 


John Hallum deposes and says: My connection with the 
Leitensdorfer derivative claim to a part of the Las Animas 
orant in Southern Colorado dates back to the spring of 
1873, whilst the claim was pending before the Register 
Receiver of the local Land Office at Pueblo. acces 
Leitensdorfer, representing himself as agent for his sister, 
Mrs. Josephine Farnsworth, had been for Bea or ten 
months prior to that time, urgently soliciting me to take 
entire charge of the claim for one-half interest in the same, 
each party to pay one-half the expenses attending the prose- 
cution of the claim. Finally, the contract was consum- 
mated upon the conditions above stated, and I assumed the 
entire control and management of the claim and all the liti- 
gation growing out of it. I was then living in Si. Louis, 
Mo. I discharged all attorneys then having any connec- 
tion with the claim. EK. OC. Holmes and Gov. Hinsdale and 
partner, all then resident attorneys of Pueblo, had been 
previously employed by Leitensdorfer(HKugene). I also dis- 
charged one James B. Buck, claiming to be an att’y, who 
had fraudulently obtained a power of attorney from Thomas 
Leitensdorfer, empowering him to control the claim, and I 
caused his power of attorney to be revoked. Whilst I lived 
in St. Louis I made four trips to Pueblo, Colorado, for the 
sole purpose of attending to this land claim, and [| carried 
Kugene Leitensdorfer with me on two of these trips. I de- 
frayed my own expenses in making these trips, and I paid 


out of my own means more than one thousand dollars. In 


Nessie nme ooh. 
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January, 1874, I retained Robert H. Bradford on a contin- 
; > ty } Pe . 4] : } : . - = 

cent fee. Mr. Bradford did not then object to a contingent 
} ] : ¢ 3% ' or ton 9 oF ] } + han ‘ ran F 
Dut iong aiterward he complained tnat the undertaking 
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volved much more tabor than eitner or us at DYrst anticl- 


cipated, and insisted that he must be paid some compensa- 


ind [, to a limited extent, consented to modification of 


AS ae : | : : — 
ricinal undertaking, and at one time ] paid nim 
A 
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SZOU OO. and | qgairected mucene Leitensdorter, as the agent 
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O} \irs. Harnswe rtn and my selt, LO make some additional 
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navment to Mr. Bradford. which was done. ‘The exact 
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amount [ ao not now recoiiect. 
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In January, 1874, Mrs. Farnsworth and her ag’t, Eu 
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for me to move to Colorado. where |] could attend to our 


interest as emergencies might demand, and I concurred in 
this opinion, and in May, 1874, I -sold my residence in St. 
Louis, abandoned a good practice there, and moved to 
Trinidad, Colorado, and remained there attending to the 


joint interests of Mrs. Farnsworth and myself in the land 


claim. from the 20th day ot May, 1874, until the 10th day 


of October, 1876. ‘T’his move was made at a great pecun- 
lary sacrifice, both of business and in cash. The move 
above cost me $400.00 in cash, which was paid out of my 
individual means. I had in cash, of my cwn means, one 
1e $400.00 cost of re- 


oy 


thousand dollars in addition to t 
moval. Mrs. Farnsworth and myself, immediately on my 
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removai to Colorado, becanre InVOL\ ed in very expensive 


litigation over the Overland Hotel property in Trinidad. 
This property was worth $10,000.00. The expenses at- 
tending this litigation amounted to almost $1,500.00. I 
exhausted all the cash I had on hand defraying these ex- 
penses before I began to call on Mrs. Farnsworth for con- 
ributions to the expense account incurred in the prosecu- 
and be- 


tion of our joint interest—this in the fall of 1874 
fore calling on her for any contribution, I had expended of 


‘ 
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if not quite. the sum o1 SZ.0V00.U0U. 
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Mrs. Farnsworth, always, sooner or later, responded to 
these calls for aid in prosecuting our joint interests : SO Mme- 
times she would provide for these CAPCUses, as l had at 
hirst done, out of her individual means. 

| 


, = , ; ’ <n j . ” lac ] ae aaa 
Mrs. Farnsworth and mvseli made many sales of lots and 


lands embraced in our joint claim. The amount realized 
on these sales approximates $7,000; it may be a little more 
or a little less. JI have never had an adjustment of accountg 
between Mrs. Fansworth and myself. All the expenses at- 
tending the htigation orOWw1ne out of our joint interest in 
the Las Animas grant were paid, first by me, as above in- 
dicated, then, for a while. by Mrs. Farnsworth, who Was Te- 
nbursed out of the sales above stated. 

I moved to Lonoke, Ark., in Dec., 1876. in March or 
April, 1877, as well as my memory serves me, without re- 
ferring to the papers, the litigation with Wm. Craig com- 
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mencea, ] went then ir nome 1n Arkansas to Den- 
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ver, a distance of 1.300 muiies by rail, to commence this 


suit. I spent several weeks and severai hundred dollars on 
expense account. Mrs. Farnsworth paid the expenses on 
this trip. 

Avain, 1n the fall of 1878 or ’9, I went to Denver to take 
proof and prepare the case of Thos. Leitensdorfer vs. Wm. 
Craig for trial, and | remained in Denver four mon 
tending solely to this business, visiting Pueblo and T'rinidad 
during the time engaged in preparing the proof. 


4 
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| ie Cx penre account agvregated, o1 approximated one 
thousand doliars on this trip, and were mec Dy proceeds of 
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sale on joint account of Mrs. Farnsworth and myself. A 


portion of this last expense account was at rst paid dy 


a 
Mrs. F. out of her individual means, but we madea cood 


many Saies during my protracted stay iy) Venver, and sue 


: lhisroar a. a “=<? °c a 
was reimbursed out of our joiut sales. 


10 


When the case was finally argued, I again went to Den- 


¥ i 


ver, and in person took charge of the case, and drew the 
: } ) “e. cio } ' 
final decree. In the meantime I had employed Mr. J. Q. A. 


| 


King to attend tothe minor details of the case during my 


absence and under my direction, aided by Mr. Bradford. 
For these services his executrix recovered a very unjust 
judgment against Thomas Leitensdorfer and myself; during 
the progress of this suit I went to Denver once or twice, 


. 7 . . . ™ . 4 
tne expenses amounted to something approximating p1,V0V, 
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and were paid out of the joint funds of Mrs. Farnsworth 
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id myself, realized from sales of our joint interest. 


rT} > . -Indninatan inwal ew, rANN . 
[hese lawsuits, as indicated, involved a great amount of 
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labor and time, and large expenses, and oreat sacrince Dy 


me. 
JOHN HALLUM. 


STATE OF ARKANSAS. } 
Nebastian Count. ' | 


This lst day of December, 1885, personally appeared be- 
fore me John Hallum, to me personally well known, de- 


poses and says that the matters and things stated in the 


foregoing affidavit are true, to the best of his knowledge 


| SEAL. | S. H. SHERLOCK. 
Notary Publie. 


L] 
Exhibit, 1. 


W ASHINGTON City, 
Tuesday, April, 24 1877. 


Mr. JNo. HALLUM, under cover to 
Mr. Eugene Leitensdorfer, 
South St. Louis, Missouri. 
My dear Sir : 

Y’rs of the 17 inst. came 19 inst. Please say 
to Mr. Leitensdorfer, that his to me of the 17 inst. 
and 18 inst. both came on 21 inst., and that in the 
latter I ree’d y’rs to him of the 17 inst. 

Craig’s plat reached the desk of the clerk in charge 
this morning, and I inclose copy. The 8. G. says 
he makes and approves the thing by Grant’s order, 
which strengthens our position that the delivery of 
that plat is a ministerial act, and may hence be en- 
joined. | 

Our bill is not to try title. The court can’t pass 
on that question till the Com. and See’y act. Our 
bill is simply to put the wheels of the Comrs. jurisdic- 
tion in motion, and meantime to keep thieves from 
stealing theland. Bemore cheerful. Don’ tinvite fail- 
ure by yr. doubts. 

You were due in Denver at 4a. m., 21 inst. I 
suppose it will be about 1 p. m. before the piat can 
get to Denver again for final delivery, so you will 
have time to serve yr. order on the 8. G. before. It 
seems he made the plat in triplicate originals, keep- 
ing one and sending 2 here. One of the latter the 
Com’r will Keep, and return the other for delivery 
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ne Craig he plat is bad. tor 1t certinies that all 
the land in it is Craig’s, whereas he owns but a 
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Please send me a 


and amendments to our Dill. if filed. 


Exhibit, 2. 


W ASHINGTON City, 
Thursday. Sept. ao. 28. 
Mr. Jno. HAttum. Lonoke, Arkansas. 


My dear Hallum: 

Y’rs of 30th July last came on 3rd ult. I will be 
glad of any paying cases that you can send us. - 
I am now preparing an amended bill in our injunc- 
tion case in Denver. The damage done us by the 
improper dissolution of the Injunction is so great 
as to be nearly irreparable. Had you been there, 
as I so strongly urged, I think the writ would have 


been sustained, for you are old in the case and grasp 


it better than King and Shackelford. If you don’t 


Swi 
< 


lose the case entirely, I fear. So strong is this im- 


so out and try the case on our amended bill we will 


pression, that [ would not write the amended bill, 


13 


if I did not believe that you would be in Denver to 
try it. 
Y’rs truly, 
Rost. H. BRADFORD. 


Exhibit. 3. 


WASHINGTON City, 
Kriday, November 8, 1878. 
Mr. Jno. Hattum, Denver, Colorado. 
My dear Hallum : 

J. O. Shackelford’s of the 5th ult. came 8th ult., 
asking how we must meet Craig’s answer. As you 
have said that you would discharge Shackelford, 
I did not reply to him. sf ” . 
Yours truly, 

Rost. H. BRADFORD. 


Exhibit 4. 


WASHINGTON CITY, 
Tuesday, Dec. 3, 1878. 
Mr. JoHN HAaLtiuM, Denver, Col.: 

My DEAR FRIEND: The answer of Carig to our sup- 
plemental bill, says, on p. 20, that complainant has 
no interest in the 16,000 acres,-and denies that the 
title, alleged by complainant, is a good one within 
the act of 21 June, 1860, and 25 Feb’y, 1869. 
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plat. Besides, if complainant could be said to ask 
a decree for land, the true owners could not be hurt: 
for the land must belong to Craig, who is a defend- 
ant, or to the U. 8., whose officer is a defendant, or 
to you, who are counsel, assenting to the suit by 
the complainant, or to Mrs. Fansworth, who is 
a witness, and cognizant of the suit therefor. If 
the true owner of the land would be hurt by the 
complainant’s suit, why does he not intervene? 

But, the best answer to the objection of a want 
of interest in the complainant, is that the court has 
no jurisdiction of the merits of complainant’s claim, 
and can’t, therefore, possibly award him any land. 
Complainant having conveyed. part of his claim 
after filing all before the R. and R. should enable 
his vendees to protect the interest of all before the 
Commissioner after the hostile decision of the R. 
and KR. Honesty requires this. but Craig’s plat 
prevents the Com’r from doing justice to his vendees. 
Hence, it is the complainant’s duty to remove that 
obstruction. That removed, the Com’r can go on 
and confirm the title which complainant has partly 
conveyed to you and Mrs. Fansworth, and thus the 
duty and interests of complainant, as vendees, will 
be fulfilled. 

* ¥ % % ot 

On page 20 of Craig’s answer he attacks the title 
of complainant. Possibly you should demur to 
this. The Court has nothing to do with the title. 
Leitensdorfer’s appeal is now pending before the 
Commissioner. In that case Leitensdorfer presents 
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Government, &c., &c. ‘The exclusive jurisdiction of 
the Commissioner in all such eases, is not matter 
of conjecture. He exercises such jurisdiction in a 
hundred important cases daily. His exclusive power 
is clearly defined by long practice. I Know and feel 
this. and henee, would, under no circumstances, 
accept a decree from Hallett awarding us our land. 
We only ask him to take away the manacles which 
Grant's rascality have placed on the hands of Wil- 
liamson and to leave the Commissioner free to do 
justice between us and Craig. I tell you sir, that 
as surely as Hallett usurps the jurisdiction of the 
Executive Department and awards us the land, so 
surely will the Supreme Court of the United States 
here spit upon the stupidity. If Hallet arrives at 
the conclusion that an appeal les to the Commis- 
sioner, that our appeal is pending before him, his 
duty is simply to decree the nullity of Craig’s plat 
in order that the Commissioner may be free to goon 
and try our appeal. Don’t let the Court klunder 
on the vital matter. I am heartsick already with 
the infamous mistake which Shackelford led the 
Court to commit against us. By the way, strike 
out of his interpolations as pray that the Court will 
hold Craig as our trustee. 

You have now, all the law and proof you need. 
[ have dug up the evidence with immense personal 
labor, spending weeks in searching for the proper 
originals to be copied for us. They were widely 
scattered. 


~ 2 " ? lal . T ae 
Hoping that the God to whom vengeance belongs 
.y ae 3 . =n a ¥ > 1 1] j. Ty 
will enable you to achieve a victory Ove! hell, Craig, 
d Butler, I remain, 
Your friend, 
Rost. H. BRADFORD. 
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Exhibit 9. 


W ASHINGTON CITY, 
Hriday, 37 £T., 1880. 
Mr. Joun HAattum, Lonoke, Arkansas: 

[ got from you, while you were at Denver, some 
interesting and valuable letters, not requiring spe- 
cific replies, which I failed to acknowledge in time. 
Among them were yrs. of 17 Jan., ’79, about the 
east line of the grant; of 17 Jan., ’79, about nul- 
lity of Craig’s deed from Madame Vigil; of 21 Jan., 
°79, about the interest of Thomas Leitensdorfer in 
our claim; of 22 Jan’y, °79, about the Santa Fe 
records; of 27 Jan’y, ’79, about the fixing the case 
for trial; of 1 Mar., ’79, about the dismissal of 
Shackelford (thank God!); and of 29 ot... ~72. 
about my books, &c. Judging from King’s reck- 
lessness in other things, I fear for the safety of my 
books in his hands, tho’ I think as you do, that he 
should keep them till Hallett comes to a focus. 
When will that-be? I see nocause for the infamous 
delay. It’s a great outrage. I fear if Grant is 
nominated before decision, it may unconciously 
weigh with Hallet against us; and I am sure, judg- 


ing from the political blindness of the judges of the 


C. U. S. inthe electoral commission, that Grant’s 


Cf2 


possible election would weigh tremendously against 
our case after it reached the 8. C. U. 8S. Pray do 
all that you properly and possibly can to put fire 
on Hallett’s back, and make him crawl in some di- 
rection. 
Yr. friend, 
Rop’t H. BRADFORD. 


Exhibit 6. 


WASHINGTON CITY, 
Thursday, 8 July, 18809. 
To Mr. JonN HALLUM, 
All y-at-Law, Lonoke, Ark: 
My DEAR Sir: 

Yr. P. C. of the 4th inst., from Denver, Col., 
came this morning. It seems to me a needless ex- 
pense to send me a transcript of the record in 
Leitensdorfer vs. Craig & al., before the judgment 
becomes final by the lapse of delay for appealing; 
for I think Butler, to take advantage of our pov- 
erty, will appeal, hoping to worry us out or com- 
pel a compromise. But, if you wish a transcript 
now, have it as full as possible, especially as to 
proof of fraud. I would omit nothing except, if 
necessary, the copies from the Bureau Department. 
But I forwarn you that a decree of nullity against 


Craig’s title will operate as a mere brutum fulmen, 
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surrender of his titles and 


lIntion bv the court. See 11 How- 


' ~ 7 = 4 si 3 ? ” — e 5 Lan 24 7h 
.. Dee. Nothing snort of that can remove the 


, obstacle now preventing the Com’r from considering 
our appeals. By the way, as much time must yet 


pass, ere we can get the U. 8. title or the Thos. 
Litensdorfer claim, and deaths may intervene, we 
had better now hatch out a contract for my fees. 
Please suggest what it shall be, and remember, 
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Rost. H. BRADFoRD. 


Exhibit 7. 


WASHINGTON CITY, 


Wednesday, 14th July, 1880. 


To Mr. JoHN HALLUM, 


}. ie Fe s.9 P , . e 
Lonoke, Arkansas . 


as 
we 
+ 


My objection to so much of the decree as declares 


the nullity of the R. and R.’s award to Craig, is 


chiefly this, that it is wrong and must be reversed if 


the case goes to the Supreme Court, and that hence 


if it stands the error may induce Butler to appeal. 


Doubtless the prayer for general relief, in our bill, 


gives some sort of color to this feature of the decree; 


but the bill téself, and all that I have ever written 


or said, or printed, in this case, proceed on the in- 
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vulnerable ground that an exclusive, unavoidable, 


statutory jurisdiction was vested in the Commissioner 
by the act of 4 July, 18386, S. 1, (5, Stat. 107,) and 
R. 5., Sec. 453, to consider all the appeals now pend- 
ing before him, and that we invoke the aid of equity 
to recall Craig’s title and vacate it, as an obstruc- 
tion to the Commissioner's statutory and customary 
appellate jurisdiction. Such jurisdiction has been 
exercised by him in ten thousand cases, and is fa- 
miliar to the Supreme Court, and you may be as- 
sured that the Court would not allow the Circuit 
Court to take it away by indirection. 

It was well enough for Love, in his opinion, to 
say that the decision of the R. and R. for Craig was 
void for fraud, and I want all the proof of that fraud 
to be put before the Commissioner, that he may be 


» 


guided to a correct decision on Craig’s title. But 
the Commissioner is vested by Congréss with judg- 
ment and discretion to review the decision of the 
hk. and R. for Craig, and the judicial power can’t 
now interfere to deprive him of that discretion, and 
assume itforthe judge. By two solemn appeals to 
the Commissioner, one against the decision allowing 
Craig’s claim, and another from the decision disal- 
lowing Thomas Leitensdorfer’s claim, we have ex. 
pressly invoked the Commissioner to decide Craig’s 
claimto be void, and the whole design of our court 
proceedings since, has been to remove the obstacle 
which prevents the Commissioner from exercising 
the appellate power invoked by us. If Craig’s 
patent be cancelled, then the Com’r will be free to 


consider all the appeals and allow to the success- 

ful appellants the 73,251.55 acres now patented to 

but that area cannot be disposed of on be- 

lf of other claims, while it is absorbed by an out- 

standing and hostile title. The United States will 

not knowingly do what would amount to patenting 
the same land to opposite parties. 

If, on the trial of the appeal, the Commissioner 
affirms the R. and R., which is not likely, we can 
appeal to the Secretary. If he affirms the Commis- 
sioner, which is not likely, we, being in possession, 
would hold on tillthe U. 8S. disposes of and patents 
our land to other persons, and could then await an 
ejectment by them. However, you Know the local 


in Colorado, on this point, better than I. 


But lam very certain that the Land Department 


must pass judgment on Craig’s title. 


ry \ 


[here will be time enough to have the Craig titles 
caveated in fact, if itcan be done by the 4th of March 
next, lam sorry to say that, in my opinion, there is 
too much corruption in the General Land Office here, 
as well as in the Department proper, to enable us to 
cope successfully with Butler. I would have small 
hope of justice 1f our appeals were disposed of during 
this administration. I say this reluctantly, and only 
because, as associate counsel in the case, it is right 
that you should Know it. Ithink Butler and many 
other rad. Knaves will become Democrats as soon as 
we elect Hancock in November next. But heis so 


well known here that, under the incoming Democratic 
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administration, I think he will be powerless in the 


Interior Department and Land Office here. 


* ne 


The only doubtful points in our case are two 


which must be well handled before the Commissioner 
and Secretary: ist. What is the east line of the 
grant? 2d. Can Leitensdorfer get a title from the 
U. S. in severalty, under an original deed making 
him but:a tenant in common with five others of an 
undivided estate? If the record at Denver contains 
any evidence on these points, that evidence should 
be in your transcript; and, indeed, as I think, the 
transcript should contain everything not now in the 
General Land Office, on the first point. I have but 
little doubt on the second: the Land Office is much 
embarrassed; but, I think, on that point, also, we 
Itave the right side. It must be some years yet be- 
fore we will get our title. 

[ asked you what my fee should be. You de- 
clined to advise me, but asked that / shall state 
it. I think it should be, say one-fifth of all we re. 
cover, in money or land. The truth is, the game is 
not worth the candle. I don’t think the wholevalue 
of the sixteen thousand acres could pay us for what 
we have done and suffered in this unparalleled con- 
flict against hell in high places. Nothing could have 
induced me to continue in the case but a sense of 
the wrongs inflicted on my clients by the infinite 
rascals. whom we have opposed and oppose; for no 
lawyer can afford to fightfor a decade on a contingent 


fee. The drunkenness of Humphreys, the ignorance 


vou come here, you must, 
ice your headquarters. 
Yours tr 


H. BRADFORD. 


Exhibit, 8. 


WASHINGTON City, 
Wednesday, July 27, 1880. 


Jno. HALLUM, Lonoke, Ark. 
My DEAR FRIEND: 
Kugene Leitensdorfer s, by wire, of 1st inst. came 


2d inst., saying we had gained our case against 


Craig and Butler. Y’r letter of 2d inst. came 6th 
inst., giving the particulars of the glad tidings. 
The Rocky Mountain Vews of 3d inst. came this 
morning, with a full report of the opinion of the 
court. It is a good opinion in the main, but the 


decree goes beyond the relief as prayed for in the 


supplemental bill which I drew, and falls short of 


it in one respect. The decree annuls the award or 
decision of the R. & R. for Craig. This I did not 
ask, and the court can’t grant; and if the real de- 
cree contains such an error, it should be cured by a 
remittitur. That decision can only be annulled by 
the Land Department. The decree of the court 


should also order the surrender and cancellation of 


Craig’s evidence of title. See my brief on our sup 
plemental bill, p. 10, and see also, U. S.v. Hughes, 
XI. Howard, 552, 569. See that the clerk makes 
the cancellation. That is an important matter,some- 
times neglected. I suppose the bill I drew was 
amended to pray for the cancellation of Craig’s pat- 
ent, was it not?) I shall be pleasantly disappointed 
if Butler does not engineer an appeal. 

I rejoice with you at our success thus far. Much 
more remains to be done. 


Y’r friend, 


Rort. H. BRADFORD. 


Exhibit 9. 


8TH AND F Sts., N. W., WASHINGTON, D. C. 
FripDAay, Oct. 1Ist., 1880. 


To Mr. EUGENE LEITENSDORFER, South Saint 
Louis, Mo: 

My Dear Sir: Yrs. of the 20th ult., about my 
fee, came 24thult. I also have my books and the 
partial transcript of the record of our case in the 
Circuit Court of the United States at Denver. I 
never intimated anacceptance of your offer of $5,000 
or more, as acontingent fee in your case, and never 
intended to accept it. Nor did I intimate that you 
should be as liberal to meas Mr. Welton has been. 
Knowing your great sacrifices in this case and your 
heavy expenses, | would notacceptso much as one-half 
your claim. I referred to Welton’s deed to show 


thac a fee, wholly contingent on success, should be 


avery liberal one. 
in the land, I proposed to Mr. Hallum a one 


So far from charging you a half 


interest in 1 


is too much. [ 
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fifth interest, which he imagines 


see. in his testimonv in the case, that he contem- 


plates paving some of the counsel fees out of the one 
lf interest which he owns in the claim, and I pre- 


nal 


slime therefore. whatever mV fee 1S to be, he. as one 
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f the claimants and owners, will. join you and your 
brother and sister in paying it. But, as we can’t 


now harmoni¢e about the fee, I will defer the further 


consideration of the matter till Mr. Hallum comes 
here ; tho’ I say now, that if you all can afford to 
pay me $2500 cash, less the $324, fees already 
paid me, I will cheerfully withdraw from the case. 
My various briets and pleadings may enable you to 
finish the case without further assistance. 


Rorw’t. H. BRADFORD. 


Exhibit 10. 


W ASHINGTON Ciry, 
Mriday. 9 Deer, 1881. 
To JOHN HALLuM, 
Alttorney-at-Law, Denver, Col.: 

DEAR Sir: Yours of the 3d inst. came 7th inst., 
too late for attention. [I examined our case yester- 
day, and now write result You err in supposing 
that the appellee can, under rule 9 of the S. C. U. 


S., have the decree below affirmed, by docketing and 


a 


dismissing the appeal. The case is simply dismised. 
The result will be the affirmance of the decree below, 
or rather, its finality; but the Supreme Court will 
not order this. You err, too, in supposing that | 
can make the motion, at once. to docket and dis- 
miss. The rule is, to make all motions on Mondays. 
(See generul rule 5.) The court sometimes hears 
brief motions on other days, but don’t like to do so, 
and lawyers don’t like to ask such exceptional 
favors. I don’t think, though, the court would 
grant an order to docket and dismiss our case, on 
the certificate which you send, for it don’t show 
when the appeal was returnable. If you wish me to 
make the motion, you should send me copy 
show when the 


fd 


of appeal-bond, or some proof to 
court below made the appeal returnable. it was 
probably made returnable to the next term of 
the S. C., namely, to the October term, 1880, as Rule 
9 required that ; but the fact should appear in our 
proof. It is doubtful, therefore, whether the court 
here will assume any jurisdiction of the case at all, 
even to dismiss it. The motion to dismiss should 
have been made last term. The appeal is now dead, 
and the Supreme Court without jurisdiction. All 
that you need, I think, is to show the court below 
that the transcript has not been taken out by Craig, 
the appellant. That the clerk below can show, or 
I can send you a certificate of the Clerk of the S. 
C. that the appeal has not been filed here. 

The decree was entered against Craig the day it 


was rendered, namely, 2d July, 1880. The decree 


will become final on the 3d July, 1882. (R. 8., Sec. 
1008.) If we dismiss his appeal now, he could ap- 
peal again before that time; but now his hands are 
tied. Would it not be well for us to be quiet till 
od July, ’82, and then ask execution ? 


But I expect little aid from the decree for 


Leitensdortfer. [It omits a vital point, to which 
[ called special attention. [t does not order the 


surrender of Craig’s patent and plats for cancella- 
tion. His patent being still outstanding, I don’t 
think the Com’r or Secretary here would allow to 
Leitensdorfer another patent for part of the quantity 
of land embraced in Craig’s patent. This is their 
rule, and it seems reasonable. It is too late to 
amend the decree (Equity Rule 85), and too late 
for a rehearing, though we mightappeal (/b., Rule 
88), and then the Supreme Court: might give us re- 
> 


lief by modifying the decree below. (R. S8., See. 


| — 


701.) This is a mere suggestion. A new bill might 
be better. 
In haste, yours truly, 


Rogpr. H. BRADFORD. 


f return the clerk’s certificate sent by you, for 
such action or changes as you think best. 


a a 
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Exhibit, 11. 


WASHINGTON City, 
Thursday, December 29th, 1881. 
To Mr. Joun Hauuum, Denver, Col. 
My DEAR Stir: 

Y’rs of 14th inst. came 19th inst., criticising my 
views about the necessity of cancelling Craig’s plats 
and patent. You add, ‘‘you seem to have lost that 
comprehensive grasp of the questions involved and 
the remedies to be invoked, that you once had.’ I 
this be your opinion, please enforce it by act: pay 
me off and discharge me. Take all my papers, which 
discuss the questions still unsettled,and let me give 
my attention to other cases more remunerative in 
thanks and money. I have faithfully served you 
eight vears for less than $400, and can’t afford to 
continue so hard a service. As for my reasons for 
holding that Craig’s titles must be cancelled, you 
will find them in my answers in Aingv. You & Leit- 
ensdorfer, and Shackelford v. Same. 1 prepared my 
answers in those cases with great care and labor, 
and gave them to the Commissioner on the 24 inst.; 
but he did not mail them till last evening. Theen- 
tire costs attending this business are $13.76.’ E. 
L. sent me $25. I will account for the rest. Y’rs 
of 20th inst.came 26th inst.,returning the amended 
record in Leitensdorfer v. Craig. I will get the ap- 
peal dismissed, pay costs, and send you or EK. L. 
bal. of the $25. Y’r P. C. of 20th inst. came 24th 
inst. Y’rs of 24th inst. came 28th inst., asking my 


affidavit of cost in the Craig case, and evidence of 


dismissal of Craig’s appeal. You shall have all. 
Supreme Court of the U.S. will not sit till af- 
l prox. Y’rs by wire of 24th and 27th insts. 


Came ana were ans Cd. 


Rost. H. BRADFORD. 


WASHINGTON CITY. 
perp 1Y. SAN Y ae ee 1882. 
Mr. Joun Hatutum, Lonoke, Ark. 


Yours of 24th ult. came 28th ult., and I inclose my 
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Craig. There were other costs paid by me, but | 
un’t at this late day, identify them with any spe- 
cific pieces of evidence filed in the circuit court in 
that case. You ask that the clerk in Denver be sup- 
plied with official notice of the dismissal of Craig’s 
appeal. The official notice will be the mandate or 
pr redendoe: but «s by the practice of the court. no 
mandate or Proce dendo issues in ANY Case, during 
the term in which the judgment is rendered, unless 


a special order of the court.’’ Phillips’ Practice, 


= 


14. ed. of °72.) It issues after adjournment on 
application. (/d.) 

The within affidavit has cost me about § aday’s 
work. My deposition in Aing vs. You & Leitens- 


dart ¢ T and that in Shack lford VS. Same. COST Me 


about a week’s work. You have had about 8 years 
of toil and care from me for less than $500, and I 
have not even a written contract for fees with you, 
though [ would not again do all I have done for 
you for less than $10,000. This condition of things — 
must not continue much longer. There is a limit 
to a lawyer’s endurance, even ina just cause. | 
have a family to support. 
Yours truly. 


Rorp’t H. BRADFORD. 
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WASHINGTON CITY, 
THURSDAY, 26 Jan’ y, 1882. 
Mr. Jno. HAtituM, Lonoke, Ark. 

DEAR Sir; Yours of 20th ult. from Denver, came 
26th ult. and was attended to. Yours of 13th inst. 
came 16th inst. when I was very busy, as I am yet. 
Craig’s appeal was on my motion, docketed and 
dismissed with costs on 16th inst. by the 8. C. U. 
S.; but the ruleis not to issue the mandate till the 
end of the term. [sent you the Washington Post, 
containing notice of the dismissal of the case. 

I have no idea that the Commissioner or Secre- 
tary, contrary to principle and practice, will take 
up Leitensdorfer’s appeal until you get the court 
below to actually revoke and cancel Craig’s plat 
and patent. Hence, I don’t thing you could do any 


good by coming here before that is done; save that 


the absolute 


~ he i - ' > ’ “ | L, # ? ’ 6 au, 
ssity of canceling Craig s titie betore oul appeal 
y - ‘ . } ——t . ~ 
the Commissioner can be heard. | will write 
1 i SOOT 
4 ? 


Ow een ee a ne 


FROM VIGIL AND ST. VRAIN TO EUGENE LEITENSDORFER. 


: ’ " : , 2 | 
: . - } : +} myrocwiernivae | miro A ro or) + 1c ao 7. ' a 
ve the unaersignea owners ana JOSSESSOPS of the 


land included between the Pourgator (Rio de Las Ani- 
mas) and Huerfano river, possession whereof was desig- 
order to impel and facilitate means to settle 
bnereon, ana for which obiect we have solicited and 
\btained the same from the good grace of the govern- 
do of our free will donat e to Kugene Leitens- 
successors the one-sixth part of the land 
which our possessing in said locality embraces, 
withdrawing therefrom all our rights so that he to 
whom we execute this deed may enjoy uninterrupted 
Such is our good right provided that we have to 
ive oTatis to such families who FO there land to live 


mm unaer sucn SUpwiations, and such arrangements as 


+ . a] 7 : ] ~ 

v L parties May agree upon 1D ordet to benefit the 

_= REET T EER ee — Con Bho , me 

ntended Colony. V\ e thereiore oratefully extend this 
,* , ; . 


extra judicial document on common paper for want 
of corresponding stamp paper, being as authentic. com- 
ling us to. submit and comply with it. 

[In witness whereof, we subscribe T'aos, New Mex1- 
co, 7th March, 1844. 

Witnesses: 

LEWIS LEE, CORNELIO VIGIL, 
CARLOS BEAUBIEN CERAN ST. VRAIN, 


UNITED STATES OF AMERICA, } 
Eastern District of Missourt. \ 

Personally, on this 50th day of September, in the year 
1872, before me, the subscriber, Clerk of the United States 
Circuit Court for the District aforesaid, appeared Kugene 
Leitensdorfer, and made oath and said that the writing on 
the other page of this sheet of paper is a true copy of a 
translation of the original deed (which is in the Spanish 
language) from Cornelio Vigil and Ceran St. Vrain to him, 
the said Eugene Leitensdorfer. That the said original deed 
was by him left with Hiram Crittenden, of St. Louis, Mis- 
sourl, and is by the said Crittenden unjustly detained from 
him; and the said affiant hath signed this affidavit. 
KUGENE LEITENSDORFER. 


In witness whereof, I have hereunto set my hand and 
affixed the seal of said court at office, in the city of 
St. Louis, Missouri, to wit, at the District aforesaid, the day 
and year herein first written. 

[SEAL. | AUSTIN DRAKE, 
Clerk. 


(No. 3, filed in the U.S. Land Office, Pueblo, Colorado, 
October 23d, 1872.) : 
[RVING W. STANTON, 


Register. 


Record, p. 745. 


l'ERRITORY ‘NEW MEXxICco, } 
f j O/7 ie \ 
4 , 1} y S> ] a ca 
INnDIOW a men oD 


yy these presents, that I, Kugene Leitens- 
lorfer, of Alberquerque, 


> i. 


and ‘le 


coe 


ritory aforesaid, for and in 
consideration of one dollar to me in hand paid, the receipt 
Whereot is hereby acknowl 


ced, have this day bargained and 
»resents do bar: 


argain and sell, transfer 
COnVeEYV 17} Bs 


and 
y unto Spruce M Baird, also of Alberquerque and 
Territory aforesaid, all my right, title and interest in and 
‘ertain tract of land 


: | land, originally granted by Manuel 
Armijo, Governor of the province of New Mexico, 
} ] : = 


while 
I ’ dominion of Mexie 


o, to Ceran 
situate and being in th 


1! 
rry 
+f | yrs t e <7 _ + 
na ierritoryv oO! 


} 
A 


. Rio de las Animas and the Rio 
Huerfano, my said interest being the one-sixth of said 
tract of land as conveyed to me by the said St. Vrain and 
Vieil, to have and to hold the said lands unto him, the said 
Baird and 


- 
on 
~~ 
new! 

. 
me. 
: 
<< 
4 


by these presents bind 
er to warrant and defend the title to the said 
is heirs against the claim 


dministrators aud assigns 
l Be. \ a 
and against the Claim | 


n of ail persons claiming under me, but 
avalnst the adverse cl 11m of no other person. 
in witness whereof | have hereunto set my hand and af. 
i my seal, using a scroll fora seal, this 4th day of Janu- 
arv in the year of oul Lord, one thousat id, eight hundred 
ind fifty-eight. 
Buc LIETENSDORFER. 


? . ~~ . 
ioned. sealed and delivered in t 


—] 


1€ presence of 


> 


ede) 


TERRITORY OF NEW MExICg, | 
County Of Bernadillo, 
Third Judicial District. } 

Be it remembered, that on this fifth day of January, 
A. D. 1858, personally appeared betore me, the under 
signed, a private Justice of the Supreme Court of said 
Territory, and Judge of the Third Judicial District thereof, 
Kugene Leitensdorfer, who is personally known to me to be 
the real person who signed his name unto and executed 
the foregoing deed of conveyance, and who proposed to 
acknowledge the same, did acknowledge that he executed 
the same freely and voluntarily, for the intent and pur- 
poses herein expressed and set forth. 

Given under my hand and seal the day and year first 
above written, at Albuquerque, in said District, County, 
and Territory. 

KIRBY BENEDICT, [SEAL | 


A Private Justice, &c. 


TEERITORY OF New MEXICco, } 
County of Taos. ‘ 

I hereby certify that the foregoing deed is a true copy, 
as found in the records of the Court of Probate of Taos 
County, N. M., pages 201 and 208. 

In witness whereof, I have hereunto set my hand and 
affixed the seal of the Court this sixth day of May, A. D. 
1871. 

LEANDRO MARTINEZ, 
Clerk of the Probate Court, 
Taos County, New Mexico. 


Filed in U.S. Land Office, Pueblo, Colorado, December 


23, 1871. 
IRWIN W. STANTON, 


Reyister. 


Exhibit 16. 


DEED FROM CERAN ST. VRAIN AND SPRUCE M. BAIRD TO 
ANN C. HOUGHTON. 


Know all men by these presents that we, Ceran St. Vrain 
and Spruce M. Baird, of the Territory of New Mexico, pres- 
ent owners of the grant of land situate in the County of 
Taos, and known as the Purgatoire or Rio de las Ani:nas 
Grant, made by the Mexican government to Ceran St. Vrain 
and Cornelio Virgil by deed of grant, bearing date the ninth 
day of December, A. D. 1843, and duly confirmed to the 
same and to their asslons and legal representatives by the 
Surveyor General of New Mexico on the twenty-first day of 
November, A. D. 1857, for and in consideration of one 
thousand dollars compensation for services to us rendered as 
attorney-at-law, in obtaining the confirmation of said grant 
by Joab Houghton, the value of which services are hereby 
acknowledged, and for other valuable consideration, we, by 
these presents, do give, grant, bargain and sell unto Anna 
Caroline Houghton, wife of the said Joab Houghton, and to 
her heirs and assigns forever, a certain part of said tract of 
land situate on the Huerfano River, which is within the 
limits of said grant and in the County of Taos aforesaid, and 
bounded and described as follows, to wit: Beginning at a 
point marked by a stake and stones on the west side of the 
valley of said river and about four miles below the foot of 
the canon through whici said river passes, thence measur- 
ing on a course south twenty-five dezrees west one hundred 
and sixty chains to a stake and stones for a monument on 
the west side of said valley, near the foot of the Mesa or 
table-land, said tract of land being bounded on the north 
and south by lines running due east and west through the 
two points above designated and extending from the brow 
of the table-lands on the east side of the river Huerfano to 
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the same on the west side of said river, and bounded on the 
east and west by the brow or edge of the said table-lands 
lying on the east and west side of said River Huerfano, said 
described tract intending to comprise two miles of the val- 
ley of said river, measuring in a straight line on the course 
hereinbefore mentioned: 

To have and to hold the above granted premises to the 
said Anna Caroline Houghton, her heirs and assigns, to her 
and their use and behoof forever. 

And we, the said owners of undivided interests in and to 
said grant of land known as the Purgatoire grant as afore- 
said, do covenant with the said Anna Caroline Houghton 
for ourselves, our heirs, executors and administrators, and 
with her heirs and assigns, that we hold the above described 
property by virtue of the grant of the Mexican Govern. 
ment hereinbefore mentioned, and hereby convey all the 
right, title and interest we jointly hold in the premises herein 
described by virtue of said grant. And we will, and our 
heirs, executors and administrators shall warrant and de- 
fend the same to the said Anna Caroline Houghton, her 
heirs and assigns forever, against the lawful demands of all 
persons who may or shall claim under us or in our names. 
In witness whereof, we have hereunto set our hands and 
seals this fifth day of November, A. D. 1859. 

CERAN ST. VRAIN, 
S. M. Batrp. 


Sealed and delivered in the presence of,— 
SAM’L ELLISON. 


UNITED STATES OF AMERICA, } 


Territory of New Mexico. | 

Before the undersigned, clerk of the Supreme Court of 
the Territory of New Mexico, personally appeared Ceran 
St. Vrain, known to me to be the same person who signed 


<) 
eres 


e foregoing deed 
. ] 
ne Sivned 


of conveyance, and acknowledged that 
, sealed and delivered the 


vear above written for t 


same on the date and 


a : 

e purposes and designs therein 
mentioned as his voluntary act and deed. 
In testimony whereof 


I have hereunto set my hand and 
d the seal of said Court t| 


this 5th day of November, A. 
D. 1859. 


SAM’L ELLISON, Clerk. 
Tak UNITED STATES OF AMERICA, } 
Territory of New Mexico. 


efore me the undersigned Clerk of the Supreme Court 
of the Territory of New Mexico, personally appeared 8S. M. 
known to me to be the same person who signed tl 


bone 
tore oOInL 


} 7 ; , 
deed of conveyance and acknowledged that he 


ed, sealed and delivered the same on the day and year 


e written for the purposes and designs therein men- 
tioned as his voluntary act and deed. 


n testimonv whereof. | have hereunto set mv hand and 
affixed the seal of said Court this ‘t} 
D. 1860. 


1 day of January, A. 


SAM’L ELLISON, 
Clerk. 


rernana 
Hy 1. 


este ai: 
asi este LAl 


o de l‘aos. New Mexico, v Oetobre 19 de 1860. 


a fue copiado el anterior documento en el libro 
de registros que se halla en 


Pruebas del Co 


los archivos de la Corte de 
ndavo de T'aos marecadocon la letra B. Yesta 


copiado lieralmente en las paginas 84, 85, 86 y 87 de dicho 
libro. 


PEDRO VALDEZ, 


Copiante. 

! ENDORSED. | 
©. St. Vrain et al. to A. C. Houghton. Deed. Received 
the within instrument on the 7th day of September at 12 


o'clock M., A. D. 1863, and recorded the same the same 
day in volume 1 on pages 196, 197, 1Y8 and 199 of the 
records of Huerfano County. 


Received fees for— 


para Th TOG ns ee Ew Sie aks 29 00 
Certificate....... NE as ak ME Tat ad Se 20) 
Entering on Indicesat 10cents ............. 20 


GEO. S. SIMPSON, 
County Clerk and Recorder. 
Sept. 7th, A. D. 1863. 


No. 38. 


Filed in the U.S. Land Office, Pueblo, Colorado, by W. 
F’. Stone, att’y, February 12, 1872. 
Irvine W. STANTON, 
Reyister. 


TERRITORY OF COLORADO, l 
Pueblo County. 
I hereby certify that the within deed was filed for record 
at 50 minutes past 12 o’clock M., April 8th, A. D. 1869, 
and duly recorded in Vol. 2, pages 49, 50 and 51. 
J D. MILLER, 
Recorder. 


$3.25 paid. 


renee nnane EER. 


Paracer 
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Exhibit 17. 
DEED FROM ANN C. HOUGHTON TO WILLIAM CRAIG. 


Know all men by these presents, that I, Ann Caroline 
Houghton, wife of Jaob Houghton, of the county of Santa 
Ke, of New Mexico, for and in consideration of the sum of 
one thousand dollars to me paid by Captain William Craig, 
of the United States Army, at present a resident of Fort 
Union, county of Mora and Territory aforesaid, the receipt 
whereof is hereby acknowledged, have by these presents 
bargained, sold, conveyed and forever quit-claimed unto the 
said William Craig and to his heirs and assigns forever, a 
certain piece or parcel of land situated on the Huefano 
river, in Huerfano county, in the Territory of Colorado, in- 
cluded in a grant of land made by the Mexican Govern- 
ment to Ceran St. Vrain and Cornelio Vigil, and confirmed 
al representatives 


to the same and to their assigns and leg 


by the Surveyor General of the Territory of New Mexico 


September 17th, 1857. Said piece or parcel of land com- 
poses one-half mile on the valley of the said river Huerfano, 
and is the southern half mile of the two miles of said valley 
heretofore conveyed by a deed of Ceran St. Vrain and 
Spruce M. Baird to me, the said Ann Caroline Houghton, 
and is bounded as follows, to wit: On the north by lands 
belonging to the said Ann Caroline Houghton aforesaid, on 
the south by the lands of Wilham Craig, and on the east 
and west by the highlands lying upon each side of the valley 
of said river Huerfano; together with the rights, privileges 
and appurtenances to the said tract of land in anywise ap- 
pertaining or belonging. To have and to hold the said 
tract or parcel of land hereinbefore described comprising 
one-half mile of the valley of the river Huer fano aforesaid, 
to the same, more or less, with all the privileges thereunto 
belonging unto the said William Craig and to his heirs and 


ray Se, 
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assigns forever against the lawful demands of all persons 
whatsoever claiming or to claim by, through or under me, 
my heirs, executors, administrators or assigns, by virtue of 
these presents, 


In testimony whereof I have hereunto set my hand and 
seal this third day of June, A. D. 1863. 
[L. S.j A. C. HouGHTON. 
Witnesses : 7 
G. EK. WEBB, 
SAM. KE. SHOEMAKER. 


Know all men by these presents, that I, Joab Houghton, 
husband of the said Ann Caroline Houghton, who makes 
and executes the foregoing deed of conveyance, do by these 
presents confirm and sanction the same. 

In testimony whereof I have hereunto set my hand and 
seal this third day of June, A. D. 1868. 

[L. S.] J. HOUGHTON. 


Hxecuted and delivered in the presence of— 
C. N. BRIANT, 
M. RUDOLPH. 


TERRITORY OF NEW MEXIco, } 
County of Mora. 

Be it remembered, that on this third day of June, A. D. 
1863, personally come before the undersigned, a notary 
public, for the County of Mora, Territory aforesaid, Ann 
Coroline Houghton, wife of Joab Houghton, and the said 
Joab Houghton, whose names are signed to the foregoing 
deed of conveyance, both being personally known to me, 
and acknowledged that they signed and delivered the same 
for the purposes and designs therein mentioned. 


; . harnawnntn *} 
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oned my name 


] rr 7 — — — we "7 ] 1. , 6 7a ‘ YVtr 
and aithxeaq my seai or orhee on the aay and year above 


tone. Att’v. February 12. 187 
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SEPT. 7TH, A. D. | 


s 


’ 


T'nos. H. THOMPSON, 


Notary Public. 


‘ 7 


mC) 


| f > ? " 
Land Office, Pueblo, Colc 


prado, by W. F. 


[IRVING W. STANTON, 


: ] 17 : y 7 
4 . j Le e 
, ALIU Zié, 1D \ Oi. | 


10 ¢. 


(FEO. 


} Ne 
on the 7th 


and 


day of Sep- 
recorded the 


of the Records 


oe a a ek he 


S. SIMPSON, 


County Clerk and Recorder. 


AND 


J. Houghton and Wife, in her own right, to Wm. Craig 


—Quit-claim Deed. 


tities 


iat ie 


. oe tia 


TERRITORY OF COLORADO, } 
Pueblo County. 


I hereby certify that the within deed was filed for record 


‘ | at 10 minutes past 12 o’clock M., April 8th, A. D. 1869, 
4 and duly recorded in Vol. II, pages 36 and 37, Book of 
Records. 


BS D. MILLER, 
' . Recorder. 
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Exhibit 18. 
DEED FROM ANNA C. HOUGHTON TO WILLIAM CRAIG. 


Know all men by these presents that I, Ann Caroline 


" a e 


Houghton, of the County of Mora, in the Territory of New 


“4 Mexico, for and in consideration of three thousand dollars 
to me paid by William Craig, of the same County and Ter- 
| ? ritory, the receipt whereof I du hereby acknowledge, do, 
| by these presents, give, grant, bargain, sell and convey unto 
| the said William Craig, his heirs and assigns, a certain par- 


cel of land situate in the County of Huerfano, Territory of 
Colorado, on the Huerfano River, and comprising one and 


a half miles of said river and its valley, and bounded on 
the north by lands of Joseph B. Doyle, on the east and west 

| by the high prairie, and on the south by lands of the said 
d Willham Craig, being one and a half miles of said valley, 
e conveyed to me, the said Ann Caroline Houghton, by Ceran 
ug St. Vrain and Spruce M. Baird, by deed bearing date the 


fifth day of November, A. D. 1859, which said deed is re- 
corded in the book of deeds in the office of the Clerk of 
the Probate Court of the County of Taos, and reference to 
the same is hereby had for a more particular description of 


said land, together with all the privileges and appurte 


) . t rne } 19 ds , 
ij ] ? . a eee °¥) : ae 
9 ) ve and to noid tie .bpove-ogranted pre mises to 
’ > | } < , | ; : } ; P . . and 
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Ho for myself. my heirs, and executors, and 
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nis ne rsand assions, that | im Wiuliy seized In fee ol the 

LDOVE- rranted premises, that tney are free trom all Incum- 


brance, that I have good right to sell and convey the same 
to the said William Craig, as aforesaid; and that I will 


: 
/ 


Iministrators shall. warrant 


and mv heirs. executors and ad 


aA : 
ae ; ’ “ars ti: ‘raio. his heirs 
and defend the same to the said William Craig, 1S neirs 


inst the lawful demands of all per- 


. . . - To { . y QO 
ind assigns forever ac: 
. ‘ 
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sons whatsoever Glaimipg Dy, tarougnh, or unaer me, my 


In testimony whereof I have hereunto set my hand and 


} TZ ] ? 4 ; Wm egy 
aal thy ‘avanth av af Ano + | Se 
seal this seventh day of August, A. D. 1868. 


4 CA J A J " 


[L: s.] A. C. HouGuton. 


™ OT ae A: ee eT Sr. & i 
ecuted and delivered in the presence of witnesses: 
‘Tl, T rT oe ee 
‘Hos. N. THOMPSON. 
GEORGE BERG. 
Meanmnmnan <r = | oe —— 
TERRITORY OF NEW MEXICO. ) 
: SS, 


County of Mora. j 


Before me, the undersigned, Notary Public within and 


for the said county of Mora, personally appeared Ann Car- 


oline Houghton, known to me to be the same person who 
- . Came eras a eee a ee ‘ a J * 7 
signed the foregoing deed of conveyance, and acknowledged 
hat she signed. sealed a 
that sne signed, seaiea a 


‘ 


nd delivered the same on the day 


and year above written, for the. purposes and designs therein 


os ; 
. 


, . } 
mentioned. 
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In testimony whereof, I have hereunto signed my name 
and affixed my notarial seal, this 7th day of August, A. D. 
1865. 

[SEAL. } T'Hos. H. ‘T'Hompson, 
Notary Public. 


Know all men by these presents ‘that I, Joab Houghton, 
husband of Ann Caroline Houghton, who executed the 
foregoing deed of conveyance for property held in her own 
right, do hereby assent to and confirm the same, and as- 
sume for myself, my heirs and assigns, the covenants and 
and obligations therein contained. 

In testimony whereof, I have hereunto set my hand and 
seal, this 12th day of August, A. D. 1868. 

[L. S.] J. HOUGHTON. 


TERRITORY OF NEW MExIco, } 
County of Santa Fe. \ 
Before me, the undersigned, Clerk of the Supreme Court 
of New Mexico, personally appeared Joab Houghton, known 
to me to be the same person who signed the foregoing in- 
strument of writing, and acknowledged that he signed, 
sealed and delivered the same for the purposes and designs 
therein mentioned, and on the day therein stated. 

In testimony whereof, i have hereunto signed my name 
and affixed the seal of said court, this 12th day of August, 
A, D. 1868. 

[SEAL. ] SAMUEL HLLISON. 
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| ENCORSED.—NoO. 7. | 


Filed in the U.S. Land Office, Pueblo, Colorado, by W. 
F. Stone, Attorney, February 12, 1872. 
IRVING W. STANTON, 
Reyister 
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Exhibit, 19. 


POWER OF ATTORNEY FROM CERAN ST. VRAIN AND SPRUCE 
M. BAIRD et al. TO JOAB HOUGHTON. 


Know all men by these presents that we Ceran St. Vrain, 
Spruce M. Baird, Robert P. Kelly and Luis H. Baca, of the 
Territory of New Mexico, joint owners of a certain tract of 
land situated in the County of Taos, granted by the late 
Mexican Government to Ceran St. Vrain and Cornelio 
Vigil and known as the “Purgatoire Grant,” have consti- 
tuted and appointed and by these presents do constitute and 
appoint Joab Houghton, of the County of Santa Fe and Ter- 
ritory aforesaid, our true and lawful attorney and agent for 
the purposes following, to wit: We hereby authorize our 
said attorney and agent to settle and convey to Joseph B. 
Dovle for the sum of fovr hundred dollars, two miles in 
length of the Valley of Huerfano river lying north of the 
portion of said Valley conveyed by us to Ann Caroline 
Houghton, and in our name as attorney to execute to said 
Doyle a deed for the same conveying our right, title and 
interest. We further empower our said agent and attorney 
to sell and convey to persons who enter into obligation to 
settle on the same alternate sections of land to comprise one 
hundred and sixty acres, in the portion of the Valley of the 

fiver Huerfano north of the foot of the Canon through 
which said river runs, all of said Valley not otherwise dis- 
posed of from the foot of said Canon to the mouth of said 
river on the Arkansas river; said alternate sections to be 
sold for not less than one hundred dollars to actual set- 
tlers. All moneys received by our said agent and attorney 
shall be remitted to Ceran St. Vrain, at the town of Mora, 
New Mexico, or placed in deposit at the house of St. James 
& Co., at Denver City, Kansas Territory, subject to his 


order, our said agent retaining for his services out of the 
proceecs of each sale made by him twenty dollars, 
Hereby ratifying and confirming all our said attorney and 
agent may lawfully do or cause to be done in the premises. 
In testimony whereof we have hereunto set our hands 
this fifth day of November, A. D. 1859. 
[L. S.] CERAN ST. VRAIN, 


+ 


lL. S. | S. M. BAIRD. 


— | 


ie presence  — 
SAM’L ELLISON. 
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Sealed and delivered in t 
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the Territory of New Mexico, persorally appeared Ceran 
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st. Vrain. Known to meto be the same person Woo sloned 
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the forecoine power of attornev. and acknowledged that ne 
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S oned, sealed and delivered the Same, On the day and year 


ove written for the purposes and designs therein men- 


+ y > - 4 2 ~£ T Deas - _ > , ~ ” ase ‘ . 
In testimony whereof I have hereunto set mv hand and 


—+* 


» 4 ] lL, : a nt ‘<é . » . | : . ~ ] | es " rs - ‘ : 
aixea tne seal of said Court Lois oth da of November. A. 


[ SEAL. ] SAM’L HLLISON, 


Y?7 7 
Clerk. 


UNITED STATES OF AMERICA, } 

lerritory of New Mexico. | 

Before the undersigned clerk of the Supreme Court of 
the Territory of New Mexico, personally appeared S. M. 
Baird, known to me to be the same person who signed the 
foregoing power of attorney, and acknowledged that he 


- > 


> 


= 2p 


> 
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signed, sealed and delivered the same on the same. day and 
year. above written for the purposes and designs therein 
mentioned. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said Court this 9th day of November, A. 
D. 1860. 

[SEAL. | SAM’L ELLISON, 


Clerk: 
SLE K ° 


Kste dia 19 de Oct., 1860, fue copiado el anterior docu- 
mento power of attorney en el libro de Registros que para 
en el Archivo del Condadode Taos, Territorio de Nuevo 
Mexico, Macardo con la letra B y dicho documento se palla 
en los page 82, 84 y 85 dedicho libro y el cual fue copiado 
literalmente por mi. 

PEDRO VALDEZ. 


Nore.—Another power of att’y from Ceran St. Vrain to 
Joab Houghton to represent him and all his interest in the 
Las Animas or Purgatoire Grant with the power to sell 
to actual settlers on any part of the grant. 

‘Dated February 23d, 1859, recorded in the office of the 
Probate Court at Taos, book “A,” pages 205 and 206. 
April 18th, 1859. 


| ENDORSED. | 


Filed in the U.S. Land Office at Pueblo, Colorado, Feb- 
ruary 15, 1872. 
IRWIN W. STANTON, 
eyister. 


Fa 17 4] ae 4 = en Pe, oe 
Know all men by these presents, that I, Ceran St. Vrain. 
.{ Lvwntd af anc a Parritary af New Vi x¥1iecoa. have -Oon- 
Ot County () AOS a ge ()j LT INCGW JLECXATICO, nave CQ 
] 7 ; } i | ‘mC - . ’ } 
stituted and appointed, and by these presents do constitute 
a ‘ ~ 


. . - > 2} oe ‘ e cr oe -. oo 
and appoint Joab Houghton of the County of Santa Fe, 
‘ e } 


»y*} y ¥ » 1 5 ’ wit “>? , i? —— oO cy 1 + id att mnaoi cr 
territorv aforesaid. my true and lawful agent and attorney 


~ 


} : , ] = J . 7 : ee oO as ee 
deed of grant of the late Mexican (rovernment to Cornelio 


+ ‘ ty s | 7 7 ? ] ty 
‘ . 4 " } ay » 3 “oF 4 oO } y 
\ miand Veran pi Vrain. D ring date the second day Oj 
’ , 
i 7 H }R1A4 t Tort } + river f riz anc CY 
wmuUuary, u Lor Lr ea On ¢ riIVer 4 canisas, 
} ’ } P “in } i ~ - { : <a } ai ° 
which Ttorms the northern boundarv ol sald iandas and in- 
j . } .e | " " , a » Puro : ira 
sien A } \? ® } VC] LULU Wl as Ul = »* LLO] C 
> ry } 4 ee ee 1, wahy f 
pa i their tributaries, hereby autnol 
+ 
’ ; Tcy P rsp fax 7 Jar; Me 
y | I ¢ {j Jilad {> | wy UO LIS At 
‘ 
T > ? \ » 7 ‘ a eo wile 
- ) s SU Ga IS as Ii Nav thlilhlkw 
} 
and CONGAILIONS as DE 
‘ { } 
» * > Py y y ? } ? 
ij evoy Ohl Mme ali MY 
, } 
r , " } ) 
| mav lawfu r ca to be done in the 
@q)} Sie 
¥ ° ] 4 
+, ; > > , “ara ; | j rcY \ sete ae: . + ‘yuir tase qQnr 
in LEStIMONnY winereol tL lla Veé HCrCUumnLoe Sci Tri \ HallG aliGa 
} 4 ox 7 } a 4 T om 
seal this 25d day of Keb ry. A. D. 13559. 


( nu) f fae \ 
" 5 } + } - 7 
" , + ad ¥ . YY) & + « + ,- * > > ~ Ps a . 4 ¥ 
pe 1t rememoered tpi ¢ S VW GT -third day ot | U-= 
. 4] f } 4 T 4ee Se ] } 
y* ‘>rtr 7mY } rid + a ‘ | rr .% > rt iy . . 2 $ ,IIY?: . 
ruary, 1h the year OT Oul 0) Cone thousand eic7nt nunared 
. e 4 


itu, . 3 sro (Ny cs ? ] | 
anag hity-nine, before me Jas. Barr) VWierK OF tne t 


nd | ’ | | 7, ,* . , “ + + 
District Court for the Second Judicial District of New Mex- 


PE MPN EEE Ie He 


' 
i 


a 


JL 


ico, personally appeared Ceran St. Vrain toine well known 


as 


' } CAN >| — . 4h ~~ sare | - suTAr 
to be the person who executeu the foregoing letter or powel! 
y , : ] aioe ae 1 , 
of attorney, and acknowledged the same to be his voluntary 
act and deed. 


In testimony whereof I have hereunto set my h: 
affixed the seal of said Court at office in Fernando de Taos, 
* day and year above written. 

JAMES BARRY 


Copiado el anterior poder de Ceran St. Vrain a Joab 
Houghton literalmente permie el abajo fi 


de el Condado de Taos 13 de Abril, 1839. 


— 


‘mado Secretario 
PEDRO VALDEZ. 
Registrado. 


TERRITORIO DE NUEVO MEXIco, } 
CONDADO DE ‘TAOS. \ 


/ 


sacada de un original del hbro a pagina 205 y 206. 
. ; a . 7 ? . = iz ™ 
En testimonio de lo cual he puestc aqui mi nombre y 
7 } ] | : : } : { ‘ : 
el sello ae la Corte de Pruebas en ml oucina 


dia 22 del mus de Abril, A. D. 1871 


LEANDRO MARTINEZ. 


y , , ’ . : 
hse VWOaAanO Del Condado. 


\ ile \ 
‘ag Opla be 
[ ENDORSED. | 


— ° } ry —~ - * > - 7 ry 
Filed in the U.S. Land Office at Pueblo, Colorado, Feb 
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ny 
ag 
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Exhibit 21. 


2 = _— 4 Ss . . , 
IJOAB HOUGHTON AS TO SALE OF A 


PORTION OF THE HUERFANO VALLEY TO WILLIAM 


NRONIG. 


TERRITORY OF NEw MEXICO, } 
County of Santa L£e. 
The undersigned, Joab Houghton, having been 
n 7 5 4 . ~ ‘<6 rcy oe ry. ‘ 
sworn according?’ to taw, aeposes and SaVS8 ;° Chat 
| 4.1 saa si ae ie “ : : : ™ > ansaid 
by the power and authoritv in him vested bv virtue 


of a certain power of attorney to him made and 


e 


AS 


executed on the fifth day of November, A. D. 1859, 
by Ceran St. Vrain and Spruce M. Baird, owners and 
proprietors of the grant known as the Rio de Las Ani- 
mas or Purgatoire Grant, which said power of attor- 
ney is recorded in the book of record of deeds in the 
office of the Clerk of the Probate Court of the 
County of Taos and Territory of New Mexico, 
pages 82, 83, 84, and 85, he did sell and convey to 
William Kronig, of the County of Mora and Terri- 
tory of New Mexico, by deed of CONnVEeEV Ace dated 
some date of the year 1860, a certain tract of land 
situated in the Territory of New Mexico (now Colo- 
rado), and lying on the river Huerfano, a branch of 
the Arkansas, included in the grant of land known 
as the Las Animas or Purgatoire Grant, made by 
the late Mexican Government to Ceran St. Vrain 
and Cornelio Vigil; that the tract of land thus 
conveyed is known and designated in a plat of 
survey of the valley of the said Huerfano river, made 


by the said Joab Houghton in the year 1860, as 


ee 


half-mile sections of said valley, numbered 14 and 
15, and contain one mile in length of the same, 
following the general course thereof from the south 
in northerly direction, and bounded on the north 
by section number 16, and on the south by section 
number13, as designated in the said plat of surveys ; 
together with the privilege of pasturage, water, 
wood, timber, and stone upon all parts of said 
grant of land not within the valleys of the streams 
or other parts of the same which may not be here. 
akter conveyed by the owners for cultivation or 
other purposes. 

Affiant makes this declaration as evidence of the 
title of the said William Kronig to-the tract of 
land herein described, in the event that the original 
deed or deeds, made by this affiant to the said 
William Kronig as aforesaid, should not be found, 
the same being said to be lost. 

| J. HOUGHTON. 


Sworn to and subscribed before the undersigned, 
Samuel Ellison, Clerk of the United States District 
Court of the First Judicial District of the Terri- 
tory of New Mexico, this seventeenth day of June, 
A. D.. - 1863. 

Witness my hand and the seal of said Court. 

SAM’L ELLISON, 
[SEAL ] Clerk 1st Jud. Dist. Court, VN M. 


5-ct. Int. ) 
Revenue > 
Stamp. 


Exhibit 22. 


BAIRD ef al. BY J. HOUGHTON, ATTOR- 


NEY. TO NORTON W. WELTON. 


by tne > Dressel tS, buat a Joab Houchto - 
Santa Fe, Territory of New Mexico, by 


‘ ] } 7 Pe . eee ie , i ts 
virtue of the power and authority 1n me vested DY a cer: 


: 
a > {7 mra sy) 7T 
i VY. per C Soil 
‘ 
( { r 
\) ‘) 
y BAUS 


} } by . 7 
bporney to me, made and executed OY Ceran - 


rain, Spruce M. Baird, Luis M. Baca and Robert P., 


, P =” ca . ee 
owners ot a orant ol land situated 1n the 


in said Territory of New Mexico, and 


crown as the Purgatoire or Las Animas Grant, made by 


ment to Ceran St. Vrain and Cornelio 


x ’ } } | f P } Res . ] } 1 e T yf 
Vioil by deed of eorant. bearing date the ninth day of 
tT) ] ] | ? ] i ‘ fhe  . cr - by ; 4 Ta . 
December. A. D. 1843. and duly confirmed bv the Survevor 


‘al. of New Mexico. on the twenty first day of Novem- 


e 
; 


(said power of Attorney. bear! 1a” date the 
& ‘ i 


; . , —~\\ f ° . s 
fifth day of November, A. D. 1859.) for and in _ considera- 


unto the said Nortoi 


ever that certall 


a7 
‘ ed on Ut 
1%) 
(i242), COINDFIS ING 


—a 

nd 
~~ 
a 
ot © 
o~ 
— 


f two hundred doilars to me in hand 


—_ c? « ae sre * TT} oo a _ —_" 
yeiton. of the County ‘e)! ‘aos. and erri- 


, . . - 3c - wlada 
xico, the receipt whereof is acknowledged, 


) 


) 
i 


ae : ae - | ] r % ' is = ‘ 
ideration that the said \\ eiton shal] by Ol 
ore the first dav of November next, Occupy and settle 
| ;) ) 7 Tare! f . y\¢ ee] t - Ya! |, »?” » | ‘3 + TYLA CT Ya 
Ve The piece oO} parcel O1 rans nereovy COonveved, 


oraniead, dparvgained, SOL. conveved and < uit-claimed, and by 


nt. bargain. sell. convey and quit-claim 


1 W. 


portion of the aforesaid grant of Jand situ- 


LoS i 


y } 2 a abi ie ti , ae . a 
Welton his heirs. and assigns for- 


he Rio Huerfano, and designated as Section twelve an 


one-half mile of the Valley of the said Rio 


] 


y ? n . e 
Huerfano, measured from southwest to northeast in a 


poet ee ; “Uta -- ere i , ‘2 
Straight line on the west side ol sald river, ana bounded on 


| ‘ 4 ] » 
Lue @ast and wes 
west of said Val 


} >" 
sald Rio Huerta 


NR CY IMO SEC 


T 


4 ? +} . . ] aie 

by the first hills lvinge to the east and 
st7 o> | . y ry) } 7 1, +}, » rQTATYTSC q 
ey, also, Common right to the waters o 


O, to the pasture, Woo 1 timber and stone 


ee Be 


on the plains or highlands not included in the irrigable or 


Fi 

—_ " : -— 1 . "tae R 
eult tivat: able lands of SalQd grant ol lands. not included in any 
be hereafter conveyed. 


© | , 
portion now conveved or that may 
] } ~ + smo. . » ra rrnay} ann lafoa 
And | do hereby covenant and avree to warrant and dele nd 
, ° 1 ae Sa S- : PY _— ~~ ee - 
the same against the lawtul claims of all persons claiming 


+7 


eo : — _ oa f cal a 
by, through or under me, or the owners OF sala orant of 


land hereinbefore mentioned. 
Given under my hand and seal at the town of Denver, in 

the aeeny of Montana, ni of Kansas, this twenty- 

first day of April, A. D. 186 


J. HOUGHTON, 


In the presence of- ae 
J. D. BAKER, om 
l. F. BATTAI 


ARRAPAHOE COUNTY, } |. 
Aansas lerritory. 


On this 24th day of April, 1860, before me a Notary 
Publie in and for said County. personally came 
ton. attorney. whose name is affixed to the above instru- 


+ 


a eee 
LO ove OIS VOl- 


> 
' 


ment as grantor and acknowledged the same 
untary act and deed. 
Witness my hand and seal. 
A. JACOBS, 


| NOTARIAL SEAL. | Notary Publi. 


Certificio que el presente enregistracio en el libro de reg- 


estro del Condado de Mora Territorio de Nnevo Mexico en 


paginas 23—24—20. 
TRINIDAD LOPEZ. 


7 awsea 
Necretar 10 del l Jue & Ge Pruer as, 


[SEAL. | 


D6 
[ ENDORSED. | 


) ion 7 } oe, ie aad . > pe ~al> 4 - 
Recorded the within instrument at 5 o'clock p. m., this 


‘ sys 
? 


10th day of October, A. D. 1864, on pages 33, 34 and 385 


Received fees for recording 5 folios ..... ....*. $1 50 
Indices Save itp Nats da ie 0 et ee Ri a a ea a ia a a ee iy ee ae a. 20 
RU a a a ae 30 

S2 00 


~ 


’. 


GEO. S. SIMPSON, 
Recorder. 
By R. SKERRATT, 
Deputy. 


Exhibit 23. 


FROM ¥ M. BA R |) BT AL.. BY » a HOUGHT* yN, ATT’Y. 
"yy JOSEPH B. DOYLE. 


% 


Know all men by these presents, that I, Joab Houghton, 
by virtue of the power and authority in me vested by a 
certain power of attorney, to me made and executed by 
Ceran St. Vrain, Spruce M. Baird, and others, bearing date 
the fifth day of November, A. D. 1859, and recorded in 
the Book of Record of Deeds in the office of the Clerk of 
the Probate Court within and for the County of Taos, in 
the Territory of New Mexico, for and in consideration of 
the sum of five hundred dollars to me in hand paid by 
Joseph B. Doyle, of the County of Mora, in said Territory 
of New Mexico, the receipt whereof is hereby acknowl- 
edged, have by these presents bargained, sold, conveyed, 


and forever quit-claimed unto the said Joseph B. Doyle, 


o) 

} ] ’ - 
and to his heirs and assigns, a certain piece or pareel of 
] i 4 ] ) ] T 1 ) - > + . a { 
bALIC cu ited Oil | i¢ Iluert LiiO ‘em | Vi . j iC { OUNTCY I 


ad >} { } - P sar ‘ } ' > ] _— ‘ -PO} 
erant of land known as the Rio de Las Animas Grant, 
made by the Mexican Government to Ueran St. Vrain and 

re fee ew ae a mane heir 
Cornelio \ OL, and confirmed by the same, and to thet 


AaSsSlens and legal representatives, by the surveyor General 


of New Mexico, September 19th, 1857, and by act of Con- 
vress of the United States, approved June 21, 1860. Said 

, , . | . } 5 | te , 
piece or parcel of jand comprises two at da half miles of 


ej + te . eS er Pe 
Lhe Valiecy of the said Rio Huerfano, and is bounded on the 


Pe } : a : oe ee oh. Se ] or a — 
east and west bv the highlands lying on the east and west 
— eer 4) ad «§ & . ° T 9 a | 
side of sald river, on the north by mection No. ,, accoraing 


) . ° ] ; ° , } Hi } , 
to a survey made of said valley by the said Joab Houghton, 


} } 7 -.'% he a 
and on the south bv lands of Ann Caroline Houchton 


. 


‘ . ; , a de | } Sei ad ! a 
the north and south lines ef said land erossing the said 
1} : ) ] | : mn a Aa 1] 
Valiev in aaue east and west course. loogether With all 
] : oo , a ; — = — 
tiie 1 iviieves 10D common Ol pastul we. water, wood, tlm 


ie ge Ey Reemeepee 8 ey } ’ 
oer, and stone, upon a} ] parts of said tracts Of land not 


ir ae ] ” | ws ‘4 | aes . . + | . stc ae 
Within the vatievs orf tne streams or otnel paris Or tone 


; 


: 7 } o 1,° : 
Same nol specially eonveved by tne owners for cultivation 


j 


| Bete 
orimprovement. AndI do herel 


yy covenznt. by virtue of 
} ; as ] aol) i aE er ‘ - ‘ — ee raPTr 
the power and autnority in me vested as aforesaid, LO War- 
he Y) oY) } ] a ve. | ' ‘s)> , V¢ ; > | + | ] car ¢ ] laity } f , 1] 
rant and defend the same aQalust LHe awiul GialinS OF ail 

2pagne elaitming | r thronoa'! yr i} ler a or the wneare 
persons Claiming Vv. borough. (Ji ul h¢ el me, Ul bile OWReCTS 


the grant aforesaid, and no others. 


1 7 7 ] 


, , : ‘ 
In witness whereol I have hereunto set my hand and seal 


as attornev. aforesa'd, this first day of Aucust. 1860. 


Kixecuted and delivered in the presence of 
J. M. GEDDING. 
SAM’L ELLISON. 


SB 


7 
| 


Before me, the undersigned clerk of the United States 
District Court for the first judicial district for the Territory 
aforesaid, personally appeared J. Houghton, to me known 
to be the same person who signed the above and foregoing 


| ae f , 
deed of COnVEeVahce, and acknowledged that he executed 


the same on the day and year therein written, for the pur- 


~ 
_ 
come 
_ 
—e 
— 


orth as his voluntary act and 


[In testimony whereof I have hereunto set my hand and 


> 


afhixed the seal of said ( ur. in Santa Fe, this 28th of 


SEAL. SAMUEL HLLISON, 
(Yoml 
cer ih, 


1 > ] oa » } : 7 
Certinco que e: presente documento ha sido fiel V ievai- 

} ae ] ] ' } ] 
mente enreelstrado en el llvro de reo istros del (Condado de 


le | eee ae ee el Sal) le] 
gage 10 Cual PONLO mi mano yell oeHo ae 


, 


7 —_ *1 1} Hy ® cone 2 | r 17 de 

Condado aribau dho. En Santa Gertrudisde Mora hoy |7 de 
— ‘RIN pt — 
|SEAL. | LRINIDAD LOPEZ, 


kh; scri0ano. 


Territory of Colorado, Huerfano County. 

| hereby certify that I have truly and lawfully recorded 
the within deed in a Book of *‘Miscellaneous Records of 
Huerfano County,” Vol., pages 163, 164, and 165. In testi- 
mony whereof I have hereunto set my hand and affixed the 
seal of said County, this 28th day of June, A. D. one thou- 
sand eight hundred and sixty-two 
| | Gro. S. Smpson, 


Fie 7 
i SEA To. i es | > J o 
, Clerk & Recorder. 
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[ ENDORSED. | 


Received fees for recording the within deed. 
6 + Folios........ . Se 
Certificate... .... 30 


Filed in the U.S. Land Office, Pueblo, Colorado, January 
6, 1873. 
Irwin W. STANTON, 


, : Z . 
Re YFtotes . 
h : 


Exhibit 24. 


DEED FROM SPRUCE M. BAIRD TO SAMUEL B. WATROUS 
AND WILLIAM Bb. TIPTON. 


Know all men by these presents, that I, Spruce 
M. Baird, of the County of Bernalillo, in the Ter- 
ritory of New Mexico, for and in consideration of 
the ‘sum of one thousand dollars to me paid by 
Samuel B. Watrous and William B. Tipton, of the 
County of Mora, in the Territory aforesaid, the re- 
ceipt of which is hereby acknowledged, have by 
these presents sold, quit claimed and assigned unto 
the said Watrous and Tipton, their heirs and as- 
signs forever, a certain piece or parcel of land lying 
on the Huerfano River, in the Territory of Colorado, 


included in the grant of land made by the Mexican 


Government to Ceran St. Vrain and Cornelius Vieil, 
by deed of grant bearing date the 9th day of De- 
cember, A. D.1843, duly confirmed by the Surveyor 
General of New Mexico November 2d, 1857, and by 
act of Congress of the United States, approved June 


292. 1860. to the said Ceran St. Vrain and to the 


5 


. rT e« . » 
ornelio Vigil. deceased, and 


meal wn " . > +4 x7 ‘ f° 
legal representatives of | 


know as the Purgatoire or Las Animas Grant, situ- 
ated on the River Arkansas and its tributaries, 
Panay *s) F IPO 2 Dy rt | ©) ; x) ry +\6 - he ‘ 
urgatolre or Rio de Las Animas Lun ipa Apishapa 


! ~ 2 “ ‘\f 


and Huerfano. with their tributaries. Of which 


_ ' oe , ey “ - 
vrant I, the said Spruce M: Baird, am owner of an 
t » —_— j . . | ; ? — s | Iwetitn4o - ‘ Bis : > } 
undivided one-sixth pnart ov virtue or a deed of COon- 


veyance from fhugene Leitensdorfer, bearing date 
the 4th dav of Januarv. A. D. 1858. to me executed 

} os 4. f- > is ~ sale : 1 = m4 > Ll, 
and recorded in the Book of reeord of deeds in the 


7 ) 2 ee ee P Dan Kaa > x ~ > we Ww : 
office of the Judge of Probate of the County of Taos 


— < » 
| itory foresalid, pages 201 and 202. The said 
premises hereby conveyed, comprising one mile in 
leneth of the valley of the said Huertfano River, and 


SN | a > m 7 ‘ i + ) #5 > 2 ©) £3 | ° 17 wa | 
including sections Nos. 12 and 13, according tO a 


survey and map made of. said valley by J. Hough- 
agent for said grant, now in the pos- 
session of the said Houghton, and bounded on the 
north by lands of William Kronig, on the south by 
ands of William Welton; together with the privi- 


ge 


lere in common ol pasturage, water, wood. timber 


—s 


and stone upon all parts of said grant not situated 
in the valley of the streams especially granted and 


o 


conveyed by the owners for cultivation, improve- 


ment or other use, and all other rights and appur- 


tenances to the said lands appertaining and belong- 
ing. To have and to hold the aforesaid premises 
unto the said Samuel B. Watrous and William B. 
Tipton, their heirs and assigns forever to their sole 
use and benefit, so that neither I, my heirs and as- 
signs or other owners of said grant, their heirs and 
assigns, or any person or persons claiming under me 
or them, shall at any time hereafter, by any way or 
means, have, claim or demand any right or title to 
the aforesaid premises, or appurtenancesor any part 
or parcel thereof forever. Conditioned, however, 
that, in addition to the consideration hereinbefore 
mentioned, the said Samuel b. Watrous and Wm. 
B. Tipton are hereby held, bound to settle upon and — 
improve the said premises or cause the same to be 
done within one year from the date hereof, other- 
wise to forfeit the said lands to the owners and this 
deed to be null and void. 

In witness whereof I have hereunto set my hand 
and seal this twentieth day of March, A. D. 1862. 


5. M. BAIRD. [fSEAL. | 


/@ — 


Signed, sealed and delivered in presence of— 
Wxmua. W. H. ENRIE or Wu. W. HENRIE. 
J. M. WELLS. 


[ ENDORSED. | 


‘¢Marked A. Spruce M. Baird toS. B. Watrous 
> 
) 


& Wm. B. Tipton. Quit Claim deed. 


; [ hereby certify that I received the within deed on 
the 30th day of July, A. D. 1863, and recorded the 
same in the Book of Records of Huerfano County, 
Colorado Territory, in Vol. 1, pages 193, 194, & 195. 
Hees § folios & 3-4 1 3D 
Hntering in indexes 


Certificate of record - 30 


(FEO. S. SIMPSON, 


County Clerk & Recorder. 


Exhibit 26. 


[ } ee P fy a , a ; ‘ 
trom aostract of titie to part of the \ 191 | and st. 


{oy \’ ; nn ae , if LPrnawsh of rel J J é lL} 
4a7 asd. (Ta ro. Adi LAG mw. £90Ta Ci Ee... tee es OUGHTON, 


|) ] : ; GC? Ff } ij ] i ee 2 42 . a 2 . 

Veed, consider, dLUULUU ; Gated July g L860 : acknowl- 

} 1 @ , se 1Qf net ] eee ae 1Q”7 1 
edged September 29, 1860; recorded August 9, 1871. Con- 
Vvevs one miie of the valley ol Huerfano, Known on the map 


fg? 4 ¥ < . > 
or survey of Houghton as Section 6. 


} } ? ? ] . 
An endorsement attached, dated June 10th, LS6¥, sioned 
‘ ; »}*6 4 } , Y) | ~~ \I 13 — . . - “si } Bis a 
Dv ( eran pt. \ rain and ». i. alrd, sets forth that they 
4 7 7 » + } | i , 4 3 
Lhnerel } ell \ ({ Lt12’'™M e Same 
st ze 
es ae x ay 


#*«) 
4 


Exhibit 26. 


4 Te, . a at " » wy : a ¥ ? } 
Abstract showing transfer of title from 8S. M. Baird to 


sil es tae 
Uhomas Leitensdorfer. 


Spruce M. Baird to Hugene Lettensd: Mm) er. 
Deed dated February 24, 1860; siened, sealed; no ac- 
knowledgment; filed in Las Animas County for record, 


June Ist, 1872; U.S. Record, p. 764. 


SPRUCE M. BatRD 
tO ) 
KUGENE LEITENSDORFER. } 


a ll oS +161 
/ Power of Attorney Feb. 24th. 
F Wk +, 5 eee } : } a . 
1860. Signed and Sealed. 
} . ’ a > i | , 
Authorizes attorney to take possession of and sell “ all 
? MEOH CVA isvyY le 7 MneaMmMmMmeaN ’ ] sread | cy s¥y\ ft ‘ . "he } +.» 
messacves, tands, teneme nts, hereditaments and real estate 


“ \ ; osaase Y an j a . ; : y aad ee 
in Missour: to New Mexico. to whieh he {baird) may be 


oe eee } ] 4 
entitled, at such price and time as he may deem mete, and 
nntil the sal heren! let and d + : . 
until the saie thereor, to iet an Getnise tne sSaMmMes tO Ge 


mand and recelvé ail Sums Of: money aue and OWLD® Sal { 


ae ] wa = oe 23 ghee ' mar +h . crore +! . ' 
Baird, and to take ali jawtiul mezns fo! the recovery thereot, 
es Tv tofaringa al! 1 1? cy J T) ] >) | a cy 4) ©) Y ; + oN _—s =? 
ratliviD . AlLiOWTNY, and noldineg O! WrIn ana &@ i ‘Lual ail 


, } — . strTaAr i ane oii’ : =e ee OW | sae ‘ 
and whatsoever My Salida attorney snail lawfully do l! 


id 
— 
7 
— 


. -— ] : a a" a i a = ** 
about the premises by virtue hereof. 
> a wa a | 
Rece., D. {O-. 


Hugene Leitensdorfer for himself and as Attorney tr faet 


Pee ; a FAN ee Pee f 
jor ®. M. Baird. to Lhomas bet °MSuUOT/] er. 


Deed dated Dec. 10, 1861; consider. $1200 “ Have bar- 


"7 - ~/ J 7 | ; f) 7 ff ) 4 ¥ + * )] - - ] 
oained, sold. oranted and conveyed ail the riont, 


title, interest and claim to a tract of land, giving bounda- 
ries of the Las Animas Grant. Signed, Kugene Leitensdor- 
fer (seal) for himself and attorney in fact for S. M. Baird. 


yon 


E.iof N. E. 3S. 33, T. 32, R. 63 W. Signed, sealed, 


acknowledged May 26, 1878. 


Filed in U.S. Land Office, Pueblo, May 26, 1873. 
MS. Record, p. 8538. 


Thomas Leitensdorfer to the United State. 


Deed dated, May 28, 1873. E. } of N. E. }, § 
30 BR. 638 W.: S. 3 of N.. B. 2. of S 
: ) 


Iban feel 


N. W. 3, S. 27, T. 32, R. 63 W. W. 1 of N. E. 
S. 32. T. 32, R. 63 W. Signed, no seal, acknowledged M 


MS. Record, p. 855. 
Thomas Leitensdorfer to the United States. 


Deed dated, May 28, 1873. N. W. 4, 8S. 27, N. 


ra] 
Ol] 
of 


ay 


} ae 2 
of N. BE. 4 and W. 3 of S. W. 3, S. 27, the EK. 3 of 
S. 28 and W. 2 of S. W. 4, and N..W. } of S. 38, 
T. 32,8. R. 68, W.; Secs. 26, 27, 34, 85 and W. 4 of 
secs. 25 and 36, T. 33, S. R. 63 W. 


vr. 63 
Signed, sealed, acknowledged May 28, 1878. 
Filed in U.S. Land Office at Pueblo, ‘My 28, i 


Ms. Record, p. 856. 


Thomas Leitensdorfer to the United Ntates. 


Deed dated, one 16, _— ys 8 1: oe Dp 


Ae » 


64 W., and W.; 48.18, T. 33S. R. 68 W. 


Signed, sealed, adlcinaeiteldenid Fane 16, 1878. 


Filed in U.S. Land Office, Pueblo, December 22, 1878. 


+ 


M.S. Record, p. 857. 
'B 
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party of the first part. or to substitute himself or them 
. ” 
r he , ] . 7 f 4} . — _ + | ‘ > ©. > | . 
in jieu of the said party of the lirst part at tneir own or ils 
. . . . : , ? , 
own option, and 1t 18 further understood and agreed that 
hia > 4 yey Yr) +O OF acl | y i : ey ig | r Uy Pella Fret qo r 
this conveyance Is made by the said partv of the first part, 
hy ] oki ae peas Pot ee ee i ial ee ee eee 
yV alle ChHroueghn Nis aulyvy autnorizead’ avent and attorney, 
’ . “ ? , 4 = 2 . 4 : ; a 
Eugene Leitensdorfer of St. Louis, Missouri. 
| 7 + Ot } ad rh ;rg> f | hs ,£y | sy’ s> y ‘oat y r ? ] . , 
n testimony whereo!l nave nereunto set my hand and 
We ae i %, ee Bi een. ee sic: ° sean gamete ial 
affixed my seal this the dav and veuar first abuve written. 
rr : oar’ ir Ef row 
THOMAS LIETEXSDORFER. [SEAL. 
By KUGENE | ITRNQDOREER Taway 
iv al GENE JKETTENSDOREI KR, PSBAL 


j ] £4 i : 
Ayent (L714 Atto? Mle ty fe J . 


STATE OF MISSOURI, | __ 


f Ou nti of Nt. Louis. 


Be it remembered that on this 9th day of July, A. D. 


1875, before me, the undersigned, a notary within and for 


° 


the county and State last aforesaid, personally came and ap- 


peared Kugene Leitensdorfer, agent and attorney in fact for 


TTY} ~ f } ° 7 " a ' 
[Thomas Leitensdorfer, who is personally known to me to be 


the same person whose namie is subscribed (as said attorney 


: oy y a] oe ai . ] ] f . rr : "4 | 4 y) 

in faet for his prineipat) to the foregoing instrument Oj 

Writing. to whieh his said principal Is a party, and ace 
eT, Ae } } ons F ] 4.1] ‘ oi ae ] , oe 

knowledged the same to be the act and deed of the said 

} 


ee : ~~ % < ] fe, . . is » | 7 . 
Kuvene Leite saqorter, al c aACKHOW ledged | 


} 
! 
i 


ie same to be the 


} 


, - = gee el site “ “7 i 4) . , ee ee ee . 
act and deed of his said prineipal Thomas Le:tensdorfer, 
A + 


executed for the purposes therein mentioned. And the said 
attorney in fact declared the said principal to be at this time 
at orney 1n act Gdecialr€l tne sald Drincipai LO De at this Lime 
. 1 —_ 
singie and unmarried. 
—s Y ar | »¥*s> . f | ow y ly »ry*s>1 mT ‘OT 17 ly « ? *) ) } 

In testimony Wihneredoi nave nereunto Ss b> yy\ ba LU and 
affixed my official seal at mv office, in St. Louis, Missouri, 


¢ 


+ 


the day and year first above written. 


( Seal of Las Animas } Jas. H. PurRpDy, 


County, Col. \ Notary Public, 
Se. Le »7/ 16 f IL . vy Nia fe ‘) fo Miss: View ). 


a. 5 , 7 ° * ; 
» yy? ’ x | . ‘ YT 2 , ‘3 ‘ ¢ , . i > 7} ‘> 
here certify that the above and yrevoing 18a true copy 
‘ ry & =e — ] - ~4¢ “> ae ~ + 7. 77 + Pp | } , , rv) 4+ y 
or tne Original INStrumendnt O! WILLLTIY? lied in tne JOUDTCY 
7 } he be , ; Xf } > ] , i+ 
Clerk’s Office for record at 12 M. on the 21st day of July 
. e 
“<> 
A, D. LO/o. 
{ ' 14 bs ' 
e} | e = vi ‘, (TA R( | ia 


ee , 2 / 
f j 4 e's Ona hh r f*; rile iS 
-_ T> 2, he ret 
By ay iv. DROOKING, 


Dep id i, : 


and foregoing is a true COpy of 


" Leitensdorfer to John Hallum, 


tha — -_ | rT 
Loe Fecoraed Geed ITO 1 DOS, LeEILe 
- +] a on? , 7 } area 7 ecord in Vi ] 4 yacvce SyAt | and 
Chi bli pa lit i pva oS Ui re Ut Li Jie -@ pi VO Va hy at i 
(* Daa 1 W it A ae ihiate - 
/01i0Tado., ltness my 


: ’ 
ds ot Las Animas County. (¢ 


Recor ( Ly 

’ ’ } f > ae ™ : . ty a ] ; . . _f | ‘ 
hand and the seal of said County the fourth day of August, 
A. D. 1885 


JESUS MA. GARCIA, 


¥? s 7 7 ry) 7 
ounty Clerk and fecorder. 


By PEpRO C. CHACON. 
Deputy. 


° g 
| ENDORSED. | 


STATE OF COLORADO, } 
Count i/ oF Peublo. 5 


I hereby certify that this instrument was filed for record 
at 3:35 o’clock P. M. J 1885, and duly recorded on 
book 49, page 161. 

J. ©. OTEWART, 


Re CO rder. 
\W s | " \W OO! SWoO RTH 
dD puty. 


No. 19,182. lees, S$ 99D, pd, 
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Exhibit 30. 


DEED FROM THOMAS LEITENSDORFER TO JOHN HALLUM 
RATIFYING AND CONFIRMING THE ABOVE. 


This indenture, made and entered into on this the twen- 
ty-sixth day of July, in the year of our Lord, one thousand 
eight hundred and seventy-three, by and between Thomas 
Leitensdorfer, of the County of Las Animas, in the Terri” 
tory of Colorado, party of the first part, and John Hallum, 
of the City and County of St. Louis, in the State of Mis- 
souri, witnesseth that whereas my duly authorized and 
constituted attorney in fact, Eugene Leitensdorfer, of St. 
Louis, Missouri, did, in June or July, eighteen hundred and 


seventy-three, in my name, place and stead, and for me sell, 
transfer and convey to the said John Hallum for a valu- 


able and dona fide consideration all of my right. title, claim. 


and interest of every nature whatsoever in the grant com- 


monly known as the Las Animas Grant, made by the Gov- 


ernment of Mexico, or duly constituted authorities there- 
under, to Cornelio Vigil and Ceran St. Vrain, to lands 
Territorv of Colorado, 


situated in the southern part of the | 
said grant being made before. the acquisition of said Terri- 
tory by the United States, reference being here made to 
the public records and documents concerning the same for 
a more particular minute description of the same. Now, 
7 


KNOW 


therefore, in consideration of the premises aforesaid, 
all men that the said Thomas Leitensdorfer do hereby 
adopt, ratify and in all things confirm the said sale and con- 
veyance heretofore made by mv agent and duly constituted 


attorney to the said John Hallum as aforesaid. 


——— 
; é ) ' rie 
Nana alia 


In witness whereof I have hereunto set my 
affixed my seal the day and year first above written. 
[SEAL.] THOMAS LEITENSDORFER. 
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is a true 
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JESUS MA. 
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Saad 


HACON 
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Exhibit, 31. 


DEED DATED DEC. 18. 1880, FROM THOMAS LEITENSDORFER 


ri1:.* 7 } ‘ ye - 
his deed, made this 18th day of 
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r - ° ; f : we. : ‘ a) 
by and between Thomas Leitensdorfer. of the eountv of Las 


} ’ ‘ ¥ -? f o\f ’ yr < } ‘ . a : } > we ‘ ye pee 
Animas, State of Colorado, party ot the first part and Jos 
a « ‘ 
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said party of 


the orst part, m consideration ol the @are and 
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education of the « 
: : oon \ . ] " - s -_ —- Cae — 
said party of the second part, and in consideration of money 


loaned by said party of the second part to said party oi the 
o/ i ‘ 
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‘riven under my nana and tne seal of our said Ul1reult 
rx . Fem 6 } a .. ole ‘ 19D 
Court this 2+th day ot May, L853. 


‘ . | y 
CHAS. F. VOGEL, 
_, yo vy? ] rye . ’ 
SEAL. | Clerk Circuit Court, 
City Oo] isi. Louis. 
N nay rr . ~ ’ ’ ‘ 
STATE OF COLORADO, } 
Las Animas Lo. } 
3 " - ene - Be a bs - . , ee , a 
| hereby certify that this instrument of writing was 
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filed in my office for record at 5.30 o’clock P. M., March 
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fourth, A. D. 1882. and duly recorded in Book 15. pages 
. i < 
LO8~9 
JESUS MA. GARCIA, 
2 
Reco ‘ , 
» f T 7 > iH > } 
Hees S200 PECs. By NX ANOR [. JARAMILLO 
Deput 
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DEED DATED APRIL 10th, 1882, FROM THOMAS LEITENSDOR- 
FER ef al., TO T. J. ALLEN, CONVEYING ALL THE LANDS 
TO WHICH THOMAS LEITENSDORFER CLAIMED TITLE B 
FORE THE REGISTER AND RECEIVER. 
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In witness whereof, the said parties of the first part bave 
here 14 set heir h: Ic | aqla the i rand waar fre 
1ereunto set thell lands and seais the dav and vear mrst 


above written. 
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H.UGENE LEITENSDO] R SEAL. ] 
l'HOMAS LEITENSDORFER. [SEAL.| 
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oloned, sealed ana delivered In presence of us 
y >» WAT grwrwt 
W ‘ R. \\ ALK ER, 


P. RASCOVER. 


STATE OF COLORADO, he 


County of Las Animas. ' 


Be it remembered that, on tiis fourteenth day of April, 
A. D., 1882, before the undersigned, a notary public within 
and for the county of Las Animas, and State of Missouri, 
personally came Kugene Leitensdorfer and Thomas Leitens- 
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dorfer, who are personally known to me to be the same 
persons whose names are subscribed to the forgoing instru-, 
ment of writing as parties thereto, and acknowledged the 
same to be their act and deed for the purposes therein men- 
tioned. 

In testimony whereof, I have hereunto set my hand and 
affixed my official seal, at office in Trinidad, the day and 
year first above written. 

| SEAL. ] WILLIAM R. WALKER, 


— this D, ; rs 
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STATE OF COLORADO, | 

Las Animas County. ‘ 

I, Henry F. Moore, clerk District Court within and for 
said county, in the State aforesaid, do hereby certify that 
William R. Walker, before whom the foregoing warranty 
deed was taken. was, at the date thereof, a notary publicin 
and for the county of Las Animas, duly commissioned and 


qualified, and authorized by the laws of Colorado to sign 
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HEDULE OF LANDS TRANSFERRED TO THE UNITED STATES 
BY THOMAS LEITENSDORFER AND OTHERS, AFTER SAID 


THE LAS ANIMAS GRANT TO JOHN HALLUM, AS PER 
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In witness whereof I have hereunto set my hand and af- 
fixed mv seal the dav and date first above WT! itten. 


|SEAL JOHN HALLU 
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Be it remembered, that John Hallum. who is personally 


. ' 1 | . v) : » ¥* ¥¢ “Yy oo 7 é <r > ] a aaa 7} : s 

snown to the undersigned,.a Notary Public within and 

+ | 1 4 foresaid. to be the rhose 

( Lie ru >) Oresaiad, tO DE tne pe rson Wnose 
! j ‘ f 

name gS Cilt r) 


ed to the foregoing deed as a party thereto. 
this day appeared before me, and acknowledged that he 


executed and delivered the same as his voluntary act and 


? . 1 ° - 
| $ , +% \ } > ,? 7) \ 7 >} ’ 5 . ad , - 
deed, for the uses and purposes therein contained. 


In testimony whereof, | have hereunto set my hand and 
ed my official seal on this 16th day of April, 1 
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[ certify that I was qualified as Notary May 138th, 


and that my commission expires May dth, 1877. 


Q7 

87: 
PARMER, 

[s EAL. | Nota ry Pu blie. 


| this instrument was filed for record 
in my Office on the 9th of August, 1877, at 12 M., and was 
duly recorded in Book No. 7, on pages No. 279 and 280. 
JESUS MA. GARCIA, 
[SE AL, | : Recorder 
(Paid $2.00.) By J. RK. Brooxine, Deputy. 


STATE OF MiIssouRI,  ) 


» SSS 


City of Nt. Louis, \ 

Be it remembeyed, that I, Charles F. Vogel, Clerk of 
the Circuit Court, City of St. Louis, State of Missouri, the 
same being a court of record of said city and State, hereby 
certify that Enrique Parmer, the person certifying the 
acknowledoement of John Hallum, the grantor in the fore- 


going and attached deed, was, on the 16th day of April, 


. 


1877 « duly commissioned, qualified, and acting Notary 
Public within and for the County of St. Loius, in the State 
aforesaid; that said EK. Parmer resides in the said city of 
St. Louis, in what was on said 16th day of April, 1877, 
a portion of the county of St. Louis, and so resided there 
at said last-named date; that he had at said date full 
authority by the laws of said State of Missouri to take and 
certify such acknowledgment; that the signature of said 
office to the said certificate of acknowledgment is the true 
sionature of said K. Parmer, Notary Public as aforesaid. 
Given under my hand and the seal of our said Circuit 
Court this 24th day of May, 1885. 3 
CHas. P. VOGEL, 
Clerk Circuit Court, 


City of St. Louis, Mo. 


Note.—For a description of the lands of the Vigil and St. Vrain 
grant platted and patented to Wm. Craig reference is made to copies of 
the plat, and of the patent found in the MS. record filed in this cause, 
pp. 1214 and 588 respectively. 
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This indenture, made this fifteenth day of March, in the 
year of our Lord one thousand eight hundred and seventy- 
seven, between William Craig, of Pueblo in the County of 
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annum until said two (2,000) thousand d 
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and trom thenceforth. as well the said ob] Yation aS aiso these 
presents. and evervthino herein contained. shall cease and 
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of, to be and remain in full force. 
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n witness whereol, tne party Ot tne firs part bas nerTe- 
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UntO Set DIS hand and seal lie Qay ana Vedi ITSt avove 


WILLIAM CRAIG (SEAL. | 


Signed, sealed, and delivered in presonce of— 
L. S. WILLIAMS, 
’ ’ ras | = 
CHAS. CONS. CALLAN. 
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year of our Lord one thousand eignt nun +U 


a) | “i i is ‘ 
seven, before the subscriber, Clerk of the Supreme Court of 
the said District, personally appeared William Craig, who, 
I am satisfied, the grantor mentioned in the foregoing deed 
or mortgage, and the contents thereof being by me first 
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made Known unto Aim, did LHeEreupodn acknow ieage that he 
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and delivered the same as his voluntary act 
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and deed 
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[Seal off Court. | Clerk. 
By L. S. WILLIAMS, 


Ass’t Clerk. 
LIB 
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| ENDORSED. | 


Mortgage. 


OLINUS SMITH. } 


DD, MwWwen in ¢#! c ti. (1 a ae . meer mt DD 
Received in the Clerk’s Office of the County of Pueblo, 


. 7 4 ‘ ee e wae lL, & 1Q”Y on Picais - 
Colo.. on the d5lst day ol WlarCcn, A. Vy. 15/4, at 1:20 o'clock 
> ‘ ee oe a Be. 2. he 9 7 ne RR | 
P. M.. and recorded in Book 12 of Mortgages. pages 05VU ana 


DS 1. 


ae ete ne ane 


ViNerce ~< cATINITT Pm | Ba ei ee Ter 4 vy.) 
iis INDENT RE. made this twentieth dav ol Ap 


the year of our Lord, one thousand eloht hundred and 
seventy-seven, between William Craig, of the State of Col- 
orado, of the first part, and Benjamin F. Butler, of the city 
of Lowell, State of Massachusetts, of the second part: 
Witnesseth: That said party of the first part, for and in 
consideration of the sum of thirty thousand dollars ($30,- 
009) in lawful money of the United States, to him in hand 
paid by the said party of the second part, at and before the 
sealing and delivery of these presents, the receipt whereof 
is hereby acknowledged, has granted, bargained, sold, 
aliened, enfeoffed, released and conveved, and does by these 


presents grant, bargain, sell, alien, enfeoff, release and con- 
vey unto the said party of the second part, his heirs and as- 
signs forever, the following described real estate situate in 
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Lan | District of Colorado, which now remains in the Gen- 
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same & al] Nave bee 1examined a approved DY tne Com- 
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I hereby certify that the within deed was filed for record 


at 3.05 o’clock p. m., June 15th. A. 


orded in Book 17, on pages 504—5- 
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No. 6,458. 


D. 1877, and duly rec- 
6-7-8 and 9, (June 15, 
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I hereby certify that this deed was filed for record at 
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‘ . . : ? ? » | ss ‘ , ] ‘ > - 
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suld defendant, Wilham Craig, be foreve1 enjoined from 
prosecuting. any suit 1n law or equity on said approved 
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as holding the same in trust for piaintlii ana other. deriva- 
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and defendant, Wilham L. Campbell, as United States Sur- 
veyor-General of Colorado, and his successors in office and 
all under them, be ordered within a time to be limited by 
this Court to deliver the said plats to the Court, and that 
the said plats be thereupon cancelled, and he prays for all 
other general and special relief applicable to the case. 
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of June. conveved the Leitensdorfer interest in the Las Ant1- 
Mas Grant tO me, (ne-hall Ot Sala Interest WaS COonvVeVvVea 


] . f a ‘ | Cc i | : 4 : } 7 . 
to me bv him for ray own use and to secure counse! to pros- 
ea : ‘aan ea I mene p wa oe sie 
ecute his CcialmM. he othe ball was to me1n trust tfor )1l1m- 
eX , . ia | iL a ane - ee ee 
sel{ and ne vet owns one-hall of the said Leitensdorfer il}- 


} ] ] 2 ae ei ae es | | Sol 
terest. I conveyed the half interest waich I so held in 
ail ‘ c - , Boe a} b - A 7 . P ++ 1 —_ Bae pe ‘ @ . y i — 
trust for him, about ten months alterwards, to J OSepuine 
’ eee: eg, See ee PoE a ve a sia et ie ae “ee 
Farnsworth, his sister, in trust for him, though there is no 


trust expressed on the face of either of the conveyances 
mentioned. It was the wish of Thomas Leitensdorfer tha 
his interest should not appear on the face ot the convey- 
ance. His reasons for so wishing were that his life was in 
danger and that if it was known or believed that he no 
longer had an interest init the danger would cease. About 
the Ist of August, 1873, 1 left a deed purporting tO convey 
one-half interest in this grant or Leitensdorfer claim, to one 
Joseph A. Adams, for the consideration of twenty-five 
thousand dollars to be paid in cash upon the delivery of the 
deed to said Adams. I left this deed as an escrow with 
Charles A. Cook, at his. (Cook’s) solicitation. He repre- 
sented himself as the agent of Adams; that Adams was 
then Kast and .would return in a month or so. That he, 
Adams, was a wealthy citizen of Arapahoe County, Colo- 
rado; that upon his, Adams’, return to Denver, if he, Adams, 
did not take the property and pay for it, then he, Cook, 
would return the deed to me. | 
* . x st % « . * 
In October, 18738, | came to the Territory again, and Mr. 
Cook told me that Adams had declined to takeit. I then 


e return of the escrow to me. He said t] 


— 


demanded tl! 


was 1D 1S Saie at Denver. and that the —rst time ne went 


to Denver he would get it and mail it to me at St. Louis. 
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or LN NE IRR Bt et 


the receipt whereof is hereby acknowledged, and for cer- 
oe ee i ap i | : Rijastt 
tain other vaiuabdie consideration bhereinaiter mentions 
. } 
have by these presents, sold, granted, quit-claimed and 
' 


’ ane , 4 } Tatts Tus : | : H ie — _ i = ’ ’ : > r . 
assigned unto \\ biiiamM Ul] uy, DIS heirs, and aSsigns roreve! 


ee ee te ae cis ae eres ee et 

the Territory Ot New Mexico, and included in the grant ol 
- ot } oe . 4 . 

land made by the late Mexican Government to Ceran St. 


Vrain and Cornelio Vigil. and confirmed to the same and to 


2 ? 


] — OC} . ] ; - ] | ‘ 
their assigns and legal representatives by the Surveyor 


General of New Mexico. Said piece or parcel of land com- 
prising one mile of the valley of the said River Huerfano, 
and known on a map of survey of the valley of said river, 
made by me as Section “C,” and is bounded on the east and 
west by the high lands lying on each side of said valley 
on the south by Section “A” of said Survey, and on the 
north by lands of A. C. Houghton, together with the privi- 
lege in common of pasture, water, Woo L, timber and stone 
upon all parts of the said grant, known as the Las Animas 
Grant, not included in the valleys of the streams, or in such 
parts as may have been specially granted and conveyed by 
the said owners to other parties. And I do hereby agree, by 
virtue of the power and authority in me vested as aforesaid, 
to warrant and defend the same against the lawful claims of 
all persons claiming by, through or under me, or the owners 


} 


wae . m~ a. } a. >} ee. 
of the grant aforesaid. Conditioned however, that in addition 


to the consideration hereinbefore mentioned as satisfied, the 
said William Craig is held, bound to settle upon and im- 
prove the said premises on or before the Ist day of October, 
A. D. 1863, or cause the same to be done or forfeit said 
lands. In witness whereof, I have hereunto set my hand 
and seal this 1st day of July, A. D. 1860. 

Executed and delivered in the presence of— 

[L. s.] J. HOUGHTON, 

Attorney for Ceran St. Vrain, Spruce M. Baird, et al. 
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This deed ratified by deed of May 4, 1863, and by Ceran 


ivi 
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ff » es . ] rs }£' F | Z ' 7 _ . ? , | 
wt. \ rain himseit at the ne O} this leed. outside. , SOC 4tb 


Recorded the within Instrument Sept. 30th, 1864, at 3 
o'clock P. M.in Vol. 2, pages 30,31 and 32 of the Records 


donk 


of Huerfano County, Colorado Territory. 


Received. Fees for recording same: 
Folios > ae 
Indices ; 20 


Certificate - it, 


GEO. S. SIM PSON, Recorder. 
T> : . 4 
DY R. . KERR AT 1 2 Deputy. 


I hereby certify that the within deed was filed for record 
at 11 o’clock A. M., August 9th, 1871, and duly recorded 
in Vol. 3, pages 494, 495 and 496 of Records. 

MILLER 
ya 


yy, = sae = e ‘ r ” 
I ERRITORY OF COLOPADO. } 
7 , ? y 4 ? 
Pueblo County, \ 
| L, ral ty 2a eater ry = oe . leed se ‘filed 
Lic ¢ OY Cerilly LoOat tne Witoin Ceec Was Thier or record 


12 o’clock M., April 8th, A. D. 1869, 


] ] 4 han 11 r . arvaq 2R an, Qo Raab 7% 
and au ly recorded 1D Vol. Z, pages oo a nd Od, Book of 


\ 


at ld minutes past 


; 


Record. 
J. D. MILLER, 
Recorder. 


Hees 2, 0 paid. No. 4. 


Filed in United States Land Office, Pueblo, Colorado, by 
W.F. Stone, Att’y, February 12, 1872. 
IRVING W. STANTON, Register 
13B ; 


1ibit 41. 
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Be 
QQ 
oo eae — AT 1 : } ] } . 
ness my hand and Notarial seal on the day and vear frst 
above written. 
r T ’ > . - & f 4h t 
| NOTARIAL SEAL] C. L. BOOTHBY, 
V f / Pu Lae 
ENDORSED 
* 
~ 1], } Ty ' ry: to 
JOUN Hallum and [Thomas Leitensdorfer to U nited States 
Government, 3 August, 1876; relinquishment of N. K. 1-4 
if tf ' > TY 99 eA”9 y 7 | : ¥.7 — ‘ 
N. W. 1-4, Sec. 18, T. 33-63 W.. Pueblo District. Colorado. 
STATE OF COLORADO. } 
« ry P Z >> 
| hereby certify that this instrument of writing was filed 
- -) a) 4 } . . ; i »”7 Le 
in my office for record'on the 21st day of August, 1876, at 
9 o'clock and 30 minutes and duly recorded in book No. 6 
on page 084 and 585. 
' 4 
ant | Mi i \} A Ri | 4 
Ole rh Lit Re TLE) 
By J. R. BROOKING, 
Deputy. 
Kees $1.65. 
Dn ans ’ : © 2 "Nor 
Referred to D. Jan. 13, 1883. Horner. 
Exhibit 42. 
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Know all men by these presents, that I, Thomas Leitens- 
dorfer, of the County of Las Animas, in the Territory of 
Colorado, for a good, valuable and dona fide consideration 
to me in hand paid, and in further consideration ofthe fact 

~ e . at . ryy ; — , # 
and are now occupied by Charles P. Treat and Mary W. 


Treat, with a view to pre-empt the same under the laws of 


, ) ° " . 7 : 4] , a a a 
that the hereinafter described lands have been settled upon, 


YT . ‘ ] : cnet ] " ] rf } Pay @ | 
the United States, both relinquished, and do by these 


‘ . } T ‘ - . + as ‘ ] 
presents, relinquish unto the United States of America, all 
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L. 76,080. 


4a ‘ ‘ ue 4 7 Oo) < an 
homas Leitensdorfer to United States, 23d October, 


1S/)dD 
+ 
Reling uishment. 
[| CoPy.] 
rr ; } fa, : ae i , ) 
Une originals filed in the F re-emption Div.. December 3d. 


Exhibit 43. 


Know all men, by these — that I, Thomas Leitens- 
dorfer. of the County of Las Animas and 'Territory of Colo- 
rado, for a good, valuable aa bona fide consideration to me 
in hand paid, and also in consideration of the fact that John 
W. Terry is occupying the anataiiads described land wi 
a view of pre-empting the same, I hereby relinquish and 
forever surrender unto the United States of America all my 
right, title, interest, claim and demand of every nature 
whatsoever, to and in the northwest quarter of the south- 
east quarter (N. W. 4,5. HE. 4) of section (18,) in township 


thi rty -three (33) south, rahge sixty-four (6+) west of the 


sixth principal meridian. 

In testimony whereof, I hereunto set my hand and sea] 
this third day of November A. D. eighteen hundred and 
seventy-five, (1879.) 

THOMAS LEITENSDORFER. [SEAI.. ] 

Attest: 

JOHN HALLUM. 


| . ve ‘ ] 1 7 + oe D. | — _— | ] 5 ae ‘ A 
I. Jerome G, Abbott, a Notary Public in and for said 
‘ } rry : —r > . } | maha > + ] 
CWounty. 12 the Lerritor\ aforesaid. qo nerebdy eertily toat 
ry | } — |} :¢ 1 yPptar a" , > « 1] > fas . TET } % rc } a 4] > 
i omas iveiteusdaorter. pnersonalivy Known to me to eS tue 


’ . , -* ’ 
Same person whose nam is subscribed to the annexed and 


} : ‘ é 
vat. icy 11) { mirant | writing anneared haf (> » this 
IOTCCOINYS IStEUmMenD Wi Wiibilit, aWPVoadltC perore me (Lis 

Yi 
| , "1 s aieatnianaie ] -™ ea, rp oF 4 ae sim aia | , } | s ] 
qaay, in person, and acknowiedged that he signed, seaiea ana 


qaeiivered sala instrument of writing aS Nis tree ant voiun. 
rposes and uses therein set forth. 


ce. S Pen . a ; } ‘ Y eee 7 Ala aon ° 
Given under my hand and Notarial seal. thisthird day 


(L. Ss.) JEROME G. ABBOTT. 
Notary Public. 
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vy, ¢y ‘ ; f to } rT. a. - Ea “ae ~ 
Yor a good, bona fide, and valuable consideration to us in 


L, ,¥ ' + 7 } } y ) |~ 1 

land paid by J. O. Packer, of Las Animas County, Colo- 
rado lerritory, we, the undersioned, John Hallum and 
homas Leitensdorfer, citizens of said County and Territory, 


LB cty see eo 


17 , } ° ’ + 
71 as i} 4 ' — t « 4 4 = - 
Ol} America. ail the rignut, titie, claim and interest of every 
4s4 9 — » + . y ee ee ! > . . ee - — i — . 4 
nature whatsoever which we, or eitner OL us, have in and to 
] ie: ell a ae . 1 oe 4 oe 7 Ss Been ] ; } 
that certain plece, parcel or tract of land lying, being, ana 
a A 


a 


oe 4 ; Det rN ' = 4, aaat : cto ] ry wer. a a 
situate in the County of Las Animas. in the Territory of 


T 


Valara in > Lin 7 : ©. 
Colorado and In the Fuedio Land Vistrict 


4 _? Rie aac p See ] : ¢ | fa ‘ si 
lows, to Wit: the nortneast quarte! of the northwest quartel 


} 7 } 
wer. ey ry ‘ ’ 
LAC SGI i Wt d as [¢ yi- 
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of section elghteen, in towrshi} 
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QT T r t} ‘pp Tact if he} Yor AQ Ory t +} =) lo - TQ TItTA lair ) 
SIAXAtCV-tnree West, |! DeEl|D a Dart OL toe Gerivatlive CGialm Ol! 
ryy? . f ] } - a: te 7 eas P —_ rs =f 
Uhomas Leitensdorfer under the original grantees, \ LF 1] and 


y . ? P . ‘ , ? 
St. Vrain, to the Las Animas Grant. Witness our hands 


. : , ea See } © 7 ¢ { roe On, 
and seals this the 3d Gay ol August LS/¢ 


TERRITORY OF COLORADO,  } 


County of Las Animas. | a 
On this third GUay of Aug., A. 1). 1876, personally aN 
> 


| aR B- kn 


peared before the undersigned, a notary public within and 


for said County and Territory, John Hallum and Thomas 


- 7 oi ' _y : 8 , : 17 ‘ s - ; ‘ 
Leitensdorfer. Wno are personally Known to me, U. w 
> “ar ee: eee anaes 1: 4 +1, ae eh Oe 
Roothby. tone said notary pubdiie, to be tne p' rsous Woo 
, , 


—a 
— 
es 
a 
ws 
ee 
pease’ 
pom? 
Nee 
se 
(re 
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ws 
cr 
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executed the next foregoing instrument o 
va rh sy + »_ having hea) acdlaia anainten } , > ‘ith 
and WOO, aitel Navineg WCCLI made ch Qual nteu »y\ me W1tn 
] ae oe " : isan xe ol ] - An " ; 4] . 2 
the contents ot Loe same, ackKnOW ieagdvea, €aco OL tnem, that 

1] } a aie ha ios a van - 
they severally made aba executed tne said instrumen 
= } Leann faw the ag ve ; ‘e 
their voluntary act and deed, for the uses and purposes 

therein stated. 
ly l natarial ] ha daw and waar 
Witness mv hand and notarial seal on the day and veal 
> | ° 
irst above written. 


[SEAL. | C. L. Boorusy, 


ium 
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, | 
t4 id 
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eed 
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Ne 
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lio, we, the undersis 


iS Le 


‘ 
< 


rity} 
Chom 


TtTates 


i 
+ 


12 U nited 


LOD 


ha & . r > om er, mS 9% . Lh 
of the S. W. 2 of section No. 8, Township 33 S. of Range 
: Test of the 6¢]) Pinal ce ft ee 
63 West of the 6th Principal Meridian, it being a part of 
t | ] 7] ryt} TQ ala nyt TT} ,Q QO | > Ovyry< ] 4 > 7) Y la . oh > 
Loe aerivative Claim O} NOMaAas eitensaorier, unaer the 

| eis ‘ 
original grantees Vigil and St. Vrain to the Las Animas 


December, 


A.D. 1881. 


7 


, oo . 
JOSEPHINE FARNSWORTH. [SEAL.) 
THOMAS LEITENSDORFER SEAL. | 


Witness: 
W. R. Walker. 


| 


STATE OF MISSOURI, ) _. 
City of St. Lours. | ~* 


J, Eugene Parmer, Notary Public in and f 


} ’ ms - ' : . a } ’ on ; : er. | } | , ye : . : oR 
toe State aforesaid. do nereoy certify toat Jos nine 


worth. personally known to me to 


be the person V 


; is subseribed rt a ac 
name iS SUODSCTLDES to tne annexed réill 


UIs LmNe iT ‘ | )~ 

] ‘s 3 : } } weet ay SF ws 

neared before me this day in person and acknowledged that 
, . 2 } } , | & : ’ } a , *- M . ; 

sne sioned, sealed and delivered the sald instrument ot wflt- 


; . : : ’ 
Ing as ner iree and voluntary act, for the uses and 


. . ; | 
> : 4 > 
tnereln set forth. 


Ls eke : ; ne a ee eR we ee 14 : 
(yiven unde} my hand ana notarial seal tn i¢tn aay Of 
a | > 
December, A. D. 188L. My term of office expires June 
? e/ Ft 


oe 7 et 
26th, 1885. 


STATE OF COLORADO, } 
Arapahoe County. | 


1,Sam 8. Landen, a notary public, in 


County in the State aforesaid, do hereby certify that John 
148 
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oy 


wate 


Pye oe 


SS ey i oe: 
72, +o grePaatale C8) ° 
I en cla 


pe 


«> eRe ee ‘ % — re eerereee 
ee BE SD No ages “sesbagen Bese S25 fp ers et, 
ERED bt Gea eh eet ert 


Ke a \" so? rae = 
BIE eC 


ars 
Betti hits Atha 
a Be Sah 


pole 


tity 
] 41 | 
TY ¥ si ge . ‘ " 4 . " . ) a bh & Ta 38 vVNOO ce 
: a : YY) f ' ' ‘ rs pT "‘SSGGh : 
is t pbersona KHOWT to rile LO UG Loe perseu W SC 
4 
} . 7 ] - Ya 4 nO —— bk f° ro 
1 ¢*{ on | 
name IS he rir i LO i . } exKxed aeed, appr i} (i ‘ yi 
| ] } } 4 . 7 
5 ; ; 
? nis (lA i | I} >V i l ead tna Lit si nea, 
| A Te! i 4 
e +. ® 
} sar wt . : 1c NIRA 
‘. l a (| ! ‘ Vel [ nSobl rie nt ©) Wri 1} Oo <& Aid 
’ . , 
{ 7 _ y’ ate, nere QOF 
Cee i | \ j } 1] i i dj 1 if U cr. ana p LPpOses UL! ereln a4 4 
tart h 
vil 


a > — 1 , FT ’ I . +) "4 taria|] re, 2 | thi: 10th dav or 
Ven undel ™m y\ Oana c na i UWtrailial. SC ad i} ) a V7 t h —— x 
} mea" 
December, A. D. 1881. 
[L. S.] SAM 8S. LANDON, 


Notary Public. 


STATE OF COLORADO, ? 
Las Animas County. § 


rem | Nicene era Reen Se i aa ae 
[, William R. Walker, a notary public, in and for said 
County in the State aforesaid, do hereby certify that Thomas 


Leitensdorfer, personally known to me to be the person 


whose name is subscribed to the annexed deed, appeared be- 
fore me this day in person, and acknowledged that he signed, 
sealed and delivered the said instrument as his free and vol- 
untary act for the uses and purposes therein set forth. 
Given under my hand and notarial seal this 23d day of 
December, A. D. 1881. | 
[L. S.] WILLIAM R. WALKER, 


Notary Public. 
| KN DORSED. | 


STATE OF COLORADO. ) 
Las Antmas County. (° 


This certifies that the within and annexed instrument of 


writing was filed for record in my office on December 24th. 


= 


ann 


= 


: bed ot 14) eee ae io a Pee “Se 
A. D L831. re | Rez M.. and IS GULY recorded 1n DOOK is pages 


16, 17 and 18 of Land Reeords. 


INTeC, a ye , 
Jesus Ma. Gracta. Recorder. 


: In ' { ry —po 
By EDRO ©. CHAY is, Depry. 
‘ py 


f ++ . oY ] ane Pee ine: T ‘ ™ ' 
Letter and original in Div. G. 


ot ee; er ae ee ee a 
(File with [Thomas Leitensdorfe1 S Las Animas derivative 


claim papers.) 


ee 


Exhibit 46. 


, C7 ; ? } } ; 
ay LT HLULe and vaiuanie COoOnside rs + 
} 4 >. f ] Nhasg § 4 | ' , “7 ; = ~— " 
by Rafael Chacon, of the County of Las Animas 
1 ‘ , - | ] } } . } 77 
and State of Colorado, we the undersigned, John Hallum, 
Josephine Farnsworth and Thomas Leitensdorfer. d ree 
JOsSeEpnine Parusworetn ali nomas Leitensaorier, do hneredy 
. | Hniteda Oi eS O] Ameri 


. . 
kk or c00c*0. 


7 ] ae 
nand pala 


all Lhe r1g! very nature what- 
ae ese o, re . —— ethan \f . . ++ { + L, . +7 

ever which we OF eltner Or us hav e in anda to the certain 
> 7 ] “ ~ 1 - : _ - . , | 

land, lying, Deing and situ a 
j oe — | . . , ae, a fom ] 

County of Las Animas in the State of Colorado, and in the 

District described as follows, to-wit: The W. 
ree 2 ‘Gs. Urea 

section 18, Township 


] a roe 
piece, parcel O1 tract ol 


Pueblo Land 
1S. W. 4 of section 7 and N. W. 
of Range 63, west of the 6th principal meridian, it be- 


hinge 
claim of Thomas Leitensdorfer. 


Oo i * 
ing a part of the derivative 
under the original grantees, 


Animas grant. 


Vigil & St. Vrain to the Las 


Witness our hands and seals this 26th day of November, 


A. D. 1881. 
[SEAL. ] 


JOHN HALLUM. 
[SEAL. | 


T'HOMAS LEITENSDORFER. 
JOSEPHINE FARNSWORTH. [SEAL.] 


Fo Pe eat 


basa as See (id Pac caus 


~ — 
b- ow 
—_ = 
dd we f 
-_ ons 
— miania 
r~ a) 
—_ = 
“~~ ww 
— ome 
we ere 
rors 
— 
. 4 | 
_ 
. 
— 
ip 2 
e = 
<< wee 
= 6 
ae 
o—4 


oe 


+ 
—~ 
aw — 
~/ ~~ 
o— — -_~ 
— ‘ 
- 
— » emed — 
ow ae | 
> - 
m_s v — 
ot oe 
— . 
> 
- —) . 
} 
aaa . eae ed 
“ guped 
= —s eee 
— ~ 4 
a wee 
ad ‘ a 
ae y - ~ 
: 
—— — 
ons 
a = e 
7] . 
’ “ . 
. — 
— - . 
a - 
FA *< . 
. = mee 
-~ 
- * — 
- ai re 
“ f 
- - 
Bis 
A ~ er 
—_. a ~~ 
=~ “ 
4 ) 
-_ peed 
~ 
wa = ence 
- 
a I, 
wie ~~ 
a _? > 4 
4 
ee v 
wes 
. our ~ 
f - 
F 
~ 
a 
~- ae wr 
~ 
oe 
— « 


, 


| 


ie 
; 


7 


unde 


(riven 


Cr. 


] 
OvemD 


+’ 


- 


5 


"Y P ) 


? 


i] h / i¢ > 


‘ 


/ 


= 


a> 5. a 
= ~ — ~~ P< 
= ——] ~ _ 
———~ 
— —_ - 
er o a> aad cs 
vn / here nad 
ee 
) on a mf 
e ~ av 
= ~ l 
aoe . »—< we 
ws — aoe | } ~~ 
rs = 
~ a ae’ os 
‘ J ow é 
~ene uma ~—w 
—s ~— « 
* _ 
- a ~~ 
—~ a ~ 
on ae whe Some need 
~~ rg 
~— r J _— 44 
od Y 
_ -~ 
a “a 
— ) 
ao - — — 
a —. _ 
sili j ao i ~~ 
rm rl = 8 ow 
_— wand as — 
ee — -_ ——y 
wee 
— ~e ow gee 
Cte pos —4 
~, poe 
- med . ad 
a -_ 
r “ + ~ 
oe - 
‘g a) 
s ~— 
~ 4 
mn e ~~ « 
* a “ 2) 8) 
— od ” ~ ~ 
dh ee ee aoe whe 4 
er e pa — 
. ——} tes ‘7 
om om onl eos 
~ ~ —~ 
] “ f 
~ _ oy _ 
— — . ” 
=r —| od 
— — 
e- 
ee oe 
- » — ‘ 
~ _ A A 
“ | 
— 1” - 4 
—— o oa 
aw) 
a . “ * 
om pt del 
. ans 
> ~~ —_ sd 
. 
— ~ 
4 wee! ? — 
= —_— 
¢ A — _ 
ow * os 
‘ow . oe < 
= ~— 
\ ad _— 
= od - 
— 
—— f a — = 
~ a a 
> ~~ 
oon = dened < f 
ann . ‘ 
r~ 5 
. el ‘an — 
~,) fa 
7 ae ss . } 
. ) — 
~ ~v — nM eo ~ 
~ “ —) — 4 
— ——! 
~~. a . | 
a 
~ . 
ot : ~ sail 
~ - owe 
, tet — meal 
4 - = 8 
re) 4 ere 
4s oo — 
~ aed KA 
— ” 
= te oy oneal ‘ 
lew ome 
— — a 
seo 
prewsee . —} ~a 
a poe 
~s 
. = _ and - 
~ men ~« y) $4 
- . 
= ne ~" = 
- so i - - aod 
~ ~ - 

“>. a | 
— » r f a 
~ > . ae 

omen 

~~. toon d fy 
a sane “ r a 
"4 nts = _— 
7 > " - nl 
; s ; 
~~ pa A ye 

ee cn . " 

at alll Bt os . 


pos gato ci 


oe 


a 


€.* aon — - ‘ 
STATE OF COLORADO, | 
County of Las Animas, \ 


 ¢ . . ° =e | | 
nic " ’ " . xT Pit iwry P s til . 
this instrument of writing was hied 


] hereby certify that 
for record in my office at 10: 20 o’clock, A. M., December 
20th, A. D. 18381, and duly recorded in book 10, page 7OL, 


i 


Land records. 
JESUS MA. GARcIA, Recorder. 


| SEAL. | By Prepro C, CHacon, Deputy. 


; _+« 2 
k ees, D Lou. 


Letter and original referred to Div. f., Jany. 12, 1882. 


Exhibit 47. 


Know all men by these presents that we, John Hallum 
Thomas Leitensdorfer, derivative ciaimants to the Las 


j ° + wa “7 . - ‘ + y . 
Animas Grant, under Cornelio Vigil and Ceran St. Vrain, 


? » * 1 V4 *, ] } c pn ‘ ey ; ' ar ) 
nave this, the Zoth day ol Septem ber, A. D. 1876, for a 
LO d ralu: I le ‘ d bone Gale °C sid patior ‘AamMIc | Or 

JOU, Vailladie, ana vond § fu consiaeration, remised, re 


eased, and relinquished unto the United States of America, 


right, title, claim and inte rest, of every motive what- 


Us 


N rear whial ? haw mand h« ( $611 1 > (IO 
soever which we nave 1n and to that certain piece, part el, 


are eee ; eae s Poms es, fe ae 

or tract of lan ? lying, being and situate in the County of 
~~ . , : ' - . 1 : . } ; } 2.7 

Las Animas, 1 the State of Colorado, and in the Pueblo 


) he : | cs y + . " 5 , . : ‘a 04 Y) 
Land Dist ‘1¢t, niet the nortowest quartel of section seven 


(7) in township thirty-three (83) south of range 63 west. 
an 7 7 7 mn 7 ] a , ~ a +z 
Witness our hands and seals day and date above written. 


(Signed), oe LEITENSDORFER. [SEAL.| 
JOHN HALLUM. [SEAL. | 
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;daay personally appearea oetore me, v. Li. DOOTODY, a 


. ] Q T 
ritness whereotl, | Iki 


vy Publie within and for the countv of Las Animas. in 
ite of Colorado, Thomas Leitensdorfer and Jobn Hal- 
oth of whom are personally well-known to me, and 
r the acknowledged before me that thev signed, 
executed and delivered the within and forevoing 
Lishment to the United States of America, for the uses 
rnoses Tne » ¢ npressea and set forth. 
mv ha and | seal, this 26th day of Sep- 
} A 
\ 1) i876 
[AL SEA] C. L. Booturny, 
LVOotary P7 Alice 
OF COLORADO 
ha A ; Sa 
Beshvar, sole Presiding Judge and Acting Clerk of 


Las Animas County, Colorado, do 


‘ ;, 
and foregoing to be a true, periect 


original instrument of writing. 


ee . on ee ; ; 
quishment made by Thomas Lel- 


re ee ee ee 
im. to the United States, duly ac- 


Boothby, Notary Public, on the 


. 


ive hereunto affixed my hand and 


cial seal of the County Court of Las Animas County 


vid, this 8d day of August, A. D. 1877. 


M. BESHVAR, 


unt t] Judy and Acting Clerk. 


or ee 


r= 


a a 
L1] 
Exhibit 48. 
For a oood, bona fide and valuable consideration to us in 
. 7 + 1 f 
hand paid by Jose Andres Salazar of the County of Las 


. : i. ‘ 1 7 ] : ' } 
Animas and State of Colorado, we, the undersigned, John 


‘ , ° 7 | 7 r V1 . é . ”~ | f : 
Hallum, Josephine Farnsworth and Thomas Leitensdorfer, 


7 i . . - > i Ta Cc 4 ; . si« : s 7 ] Ty ; } | Jeg ’ 
ao hereby relll 1quish and qj) U1E-¢ laim unto the United states 
2 | . ] ° } 7 S . . f 2 we 

America, all the right, title, claim and interes tof every 


nature whatever which we or either of us have in and to 
the certain — parcel, or tract of land, lying, being and 
situated in the County of Las Ani in the State of Col 
orado and isa Pueblo Land aia ah pane as follows, to 
wit: The 8S. W.4,N. E.} 8. 18, Tp. 3358. R. 68 W 


VP iy “4 Ul 

hea At | 7 INE) 6 | an ridis ' } O17 cy 6 } me i yy 7 t+" >» 

bhne otcn Drincipal Tre ridian, it D€ Ne a part i ( Uc iVal V< 
er rt} ‘ at 7 tor Pe Lo a 7. -_ ee 

claim of ‘homas Leitensdorfe under the original orantees 


Vioil & St. Vrain, to the Las Animas Grant. 
Witness our hands and seals this 26th day of November, 
A. D. 1881. 
JOHN HALLUM, [SEAL. | 
THOMAS LEITENSDORFER.  [ 
JOSEPHINE FARNSWORTH,  [SEAL. 


STATE OF COLORADO, | } 
County of Las Animas. { 
I, William R, Walker, a Notary Public, in and 


County. in the State aforesaid, do hereby certify 


for said 
a } 
that John 


Hallum and Thomas Leitensdorfer, personally known to me 


to be the persons whose names are subscribed to the an- 
nexed relinquishment, appeared before me this day, in per- 
son, and acknowledged that they signed, sealed and delivered 
the said instrument of writing as their free and voluntary 
act for the uses and purposes therein set forth. 

Given under my hand and Notarial Seal, this 26th 
of November, A. D. 1881. 

[L. s.] WILLIAM. R. WALKER 


Mitr Public 


Riba M A oes Sete 


VY \é 
i) 
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Ne) 
4 
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CN 4, mminaTr LA . \ 
STATE OF COLORADO, } 
ry ~ . an 
f OUnNntY OO] Las A n? 77zas. ; 


, ‘ 
+ : . 
{ i ta 
77 | 
_ io | as 
PsOnaiiV kK 


| hereby certify that this instrument was filed for record 


Ae 
Loser] bed Lt 


er: * a x 1 f 
le Farmer, a Notary J ablie. within and for the 


erson and acKnow ledged boat sne signed, sealer 


d the said instrument of writing as her free and 


pires June 26th, 188). 


; Con 4 FF as ‘ - we 4] 
ite aforesaid. eertify tna Jsosepnine arnosworto, 
own to me to ove tne person whnose name 18s 


the witnin reling ulshment, appeared before me 


* 


for the uses and pt rposes therein set forth. 


i j : _— re Tt oa Seek — % 
mv hand and Notarial Seal this 30th day of 


HNRIQUE PARMER, 
Nota ry Public. 
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10:25 o'clock A. M., December 20th, A. D. 
) 


recorded nN Book LQ. page 102, Land Rec- 


JESUS MA. GARCIA, ; 
fiecorder. 
By PEDRO C. CHACON. 


Deputy. ' 


Basi 


, a , , i 
<<) ‘ “Sa 4 : , . ’ , ys + + . ‘ ) " : ” aha. a. : 
raado lerritory, 1D consideration Ol a gooa and vVvaiuabdie 


eonsideration received by us, GO LerevdDy reiing Ulsn un 


1} 


é ‘ Te, ‘ i * iy i © tT T I vo a t ” t +6 } y cf) ° ‘ ry? « f 
United otates all the right, titie, interest, Giaim or demand 


=: > } et . ae 5 } ] a y is ¢ ? saiie > ] 4 . 
aiter described tract of land, by.virtue of the original! \ IPlt 


} ‘ ~~ 23 4 ” ‘i. ; | , sia . : ee : f ae . a Te . 
and St. Vrain Graut of land, and Dy virtue of the derivative 
a} . » th. + | s .¢ Tv. 4a) yrTy)* | Orlip~peanc rtor 171 rrne Vj 7 | ] 
Gialm OL the Sala Lilomas LelrensSaorier UnbUue?®r tue Yili AllU 


St. Vrain Land Grant, and by virtue of any and every other 
right or claim whatsoever; said tract herein relinquished 
being described as follows, to wit. : 
The Northwest (Juarter (N. W. t) of Section No. Five 
| 
2 


the Sixth (6th) Principal Meridian, containing 


4 \ Ty a ] ” } co a, +1 . De a, ] ay » awe ee ~ , Ll, . 
(5), Township Thirty-three (oo), HOUTA ol Range Orxty-three 
‘ 
i 


(05), West o 
one hundred and sixty acres. 
Witness my hand and seal this 10th day of May, A. D. 
ls/o. 
T'HOMAS LEITENSDORFER. [SEAL.] 
JOHN HALLUM., [SEAL. | 


TERRITORY OF COLORADO, } 


y : . fj" a 
County Of Las Animas. } 


b. A-4 } } \ , Tr >} ’ } 

On ihis LOth dav of Ma Y, A. D. 1875. before me came 
ry} , } f } 1] ] } : ene tied 
Thomas Leitensdorfer and John Hallum, both known tome 

. ] 4 » . +] : | j _ ve arc } ‘ = | art ec] + |, i f, cy 17 i¥ 
as bpelny tne 1dadentical persons WhO SUDSCrFIODCU LUE OTEL2LO01Ne 


ae ] ] 1 } , i] | , 7.4 
Instrument in writing, and acknowledged that they eacn 


< dj | rid ally xk CC? tec] t | » 8 » freely and y lanta | 7 
and individually executed the same freely and voluntarlly 
for the uses and purposes therein set forth. 
° | ] 4 : : 
} In testimony whereof I have hereunto set my hand anda 
affixed mv official seal the day and year last above men- 
° } 
tioned. 
fr — : Y 4 — 
] | JOHN W. TERRY, 
L5B Notary Public. 


CNR eigea 


‘ , ‘ rey . a | ° - 
, x? | , ‘ taeeTeee i) yy) é , _ ) rs ,yT » ‘ M s } 
Aa_MiILUY « by alica DeCLW COL j (OM Aas Li Lit nsaorile ia oO} Las Anl- 


[ an | . ; ] ] Fe . j . 
j s gnaenture or } se and quilt-Gcialm made anda en 
5 
} Fe } ; 
to on this Zot qay ol July. elonteen bu dred and 


; ' sm a 

ArtIeCS O irs [ qg tne nited MP LTates Ol America 
; | 

arty of the second part 


, . ] vay } } 
F 4 : ail Ci a lit t ' 7 f OMS i ¢ ia LOI, remisea, Y¢ ie sed and quit- 
4 ] 4 : ; : 1] iret 
ito the United states oi America ali tne rignt, 
4 — eo Maes ~— oo ] } hatra 
tr} na Iinovere VWhien they and eacn ot them nave 
A ) } 1. } Ae : } “ ‘ ° 
nn 20a I NiOwWw ieseripoed Piece, parce! or tract ot 
aq iving, pelng a situate in the Uounty ol Las Animas, 
— + . } 4 ia i ri . } serail P ‘ . hg ] 7 
, i tT UOl ido. tO WIT. : phe pouthbwest quartel! ot the 
ey ’ ~ 4 a ‘ , y + : < 
‘ 4 + —- ~ . ‘ o> ++ y y rir | j j | ‘ mM) i 
INOYTT i Qu irter ot section ILV€ (0 ), (>. W : z Ol N. K. +) 
ov thirty e (33) South of Range sixty-three West 
eS CI TIIN ALLI M. SEAL. 
JOSEPHINE FARNSWORTH [SEAL.] 
ri\+, ~~ . . T ab fs . ‘7 . i. — r : 1 
LHOMAS LUEITENSDORFER., {SEAL.,| 
STATE OF ARKANSAS, } 
Lon  AVFTILY. \ 
ryt } 77 j 7 al } Bet. : 
[his day personally appeared before the undersigned, 


— 


;’? 


ee yr r 1] I> | , ¢ | ’ r) yf + | 
llum, to me well known to be one of th 


rk of the Cireult Court of Lonoke County. Ark.. John 


! ‘ 


12 parties grantor 


1] : : eos ; Saal ™ ’ ' ] Tn Nl + ‘ 
he forevoing reiinquishment to the L nited tates, and 


_ 
} 
‘ 


f 


efore me that he had signed, sealed and 
} 7 | 4 ~~ ) ] 
vered the same to the United States for the uses and 
OSES therein SeT forth. ana | So certily. 
' } y? y iN ¥ i ‘ ; : | x ] { {x ya) + | . , n 
iven unaer my\ ana a0) OiilClai SBCai QL ULCC LiLis the 
. oo A ] | 
dav of July. A. D. 1880 


Wm. GOoDpwIn, 
Clerk. 


an 


City oF St. Louis, ) _. 
Niate of Missoury. \ oe 
This day personally appeared before me, the undersigned, 
j | 
’ Bat F ' Cc ee ee ed 
a notary-public within and for the City of St. Louis and State 
"pee a srihi , vio ; ll know — 
Missouri. JOsepnit e Farnsworth, to me well known tobe 
| » © ° S < ° } 
one of the parties gra ntor in the foregoing reiing uishment to 
* . y * + a : a 7 } se , = 1. 
the United States. and she acknowledged before me that she 
7 . } } } ] ' } . 4 } Tae ] 
had Signed, seaiea and delivered the same to the United 
States for the uses and purposes therein set forth. and I so 
cert fy 
My Notarial commission expires April 301 
(Jiven ae mv hand and official seal of office this 2 
. 7 
day of July, 1830. 
| KINRIQUE PARMER, 
A ‘otary Public 


STATE OF COLORADO. 


yr SS 


Las Animas County | 


a notary public within and for the County of Las Animas 


This day personally appeared before me, the undersigned, 


and State of Colorado, Thomas Leitensdorfer, to me well 
known to be one of the parties grantor in the foregoing re- 
linquishment to the United States, and he acknowledged 
before me that he had signed, sealed and delivered the 
same to the United States for the uses and purposes therei! 
set forth, and I so certify 

Given under my hand and official seal this 3lst day of 
July, A. D. 1880. 
[L. S.] WILLIAM R. WALKER, 

Notary Public. 
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Exhibit 52. 


17 
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fide, iluable consideration to us in 
hand wnaid hr ae 


aa 
nod 
oe 


r, of the County of Las 


( re tha 1\dersioned Johr 
‘ Laud, WC, bone unaersicned, vonn 
: 1? Se . ! 
Hallum. Josenhine I: iT] ot 


nosraes rth ana Thomas Leitensdorfer. 
do hereby lina . :, 


. | . 7 a . 7 -_ | 
" ©) , ‘ 4 aie aa! F inc ‘ . 
MNguUuIsoO ana Quit-Cialmd unto the U nited States 
Ff America all the moht. title ela and interest of everv 
Ji LV 114 ric G@- G@ii tw pic iil, WLUAW. ialim A fh 1D Cc; Q CVE \ 
’ 7 ee ’ ] . se 
nature whatever, Wwo1eh we, or eltoner of US, nave 1n and LO 
La nantain o P ] rah Ras f land Se. ae 
the certain piece, parcei, or tract OF iand iying, being, and 
4 ° , * 
> } ’ 7 jc "> ’ — ras . Qo * Y 
Situat In tne Count Ve QO] Las An mas, 10 toe state ol Colo- 
: } app Ges ] ey ea ee i } a8 ] . 
rado. and in the ruevlo Land Vistrict. deserioed as 
TO VAs 7 “1 


te an 
as follows, 


The S. W.} N. E. 4S. 18, Tp. 33, S. BR. 63 W., of the 
Oth Principal! Meridian. it be 


being a part of the derivative 


119 


rlaim f MLamac T itensdorfer we | —p- er ee 
Cialm OF inomas Lelitensaorier, unaer tne original ocrantees 
ee Bee ya rem: 4. % ’ ne: os ee 
Vieil and ~~ rain to the Las Animas (7rant. 
Wit OEE a a a See i. f NI ! 
itness our hands and seals this 2Zoth day of November. 
a. i | 
-_. DD. ] SOL. 
JOHN HALLUM. ISEALI. 
ry’ , : rnmar — rc. . 
HOMAS LEITENSDORFER. [SEAL] 


JOSEPHINE FARNSWORTH. [SEAL 


i ol ‘ eee : 
STATE OF COLORADO, } 
County Of Las Animas. \ 
ret ae ) T Tis ~ ‘ ; + ¢ vcr " De . . ] » ] 
I. William R. Walker, a notary public in and for said 
4 A 
ae | a? a Se eee, eT mr 
( ountv. in the State aforesaid, do hereby certify that Jol 


17 ] ry.) re : es ees ‘ 1] - 
Hallum aha | homMmas Leitensdorfer. Dersonally KHNOWD LO Ine 
; 4 a 


i 
to be the persons whose names are subscribed to the annexed 
ch, Cee ee oe, eee ea fe eee ee oe 
rellng ulshment, appeared belore me tuis day, 1n person, and 


. a dacs Eas, aie ‘pla en om) ae eee RS eee | 
acknowledged that they sioned, sealed, and delivered ! 
a, e ‘ , 


A i 1e 
: ; a ‘ ? 1f 4 4 ‘ ’ ] _ we ‘ ‘ ] a & ‘ . r 
said instrument of Writing as tell free and voluntary ict, 


for the uses and purposes therein set forth. 
Given under my hand and notarial seal. this 26th day of 
November, A. D. 1581. 
[NOTARIAL SEAL. | WILLIAM R. WALKER, 
Notary Public. 


City oF St. Lovuls, }) 
Niate of Missourz. } 
i KMnric 1e Par ps mt iblie nthin and for the 
, Enrique Parmer, a notary public, within and for the 
City and State aforesaid, certify that Josephine Farnsworth, 
personally known to me to be the person whose name is 
subscribed to the within relinquishment, appeared before 
me this day in person, and acknowledged that she signed, 


sealed and delivered the said instrument of writing as her 
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to wit: Thess. 4, N. b..4,5.7,5. W.4 of N. W. dof S. 
8, in ‘Township 383, 5. of Range 63 W., 6th P. M., it being 
a part of the derivative of Thomas Leitensdorfer under the 
original grantees, Vigil & St. Vrain, to the Las Animas 
Grant, 
W itness our | 
A. D. 1881. 
Witness: 
W. R. WALKER. 


id 


. oo ees ae ae va “—. . 
ands and seals this lOth day of December, 


JOHN HALLUM, [ SEAL. ] 
JOSEPHINE FARNSWORTH, 
THOMAS LEITENSDORFER, 


I Sam 8. Langdon, a notary public, in and for said 
County in the State aforesaid, do hereby certify that John 
Hallum, personally known to me to be: the person whore 
name is subscribed to the annexed relinquish ment, appeared 
before me this day, in person, and acknowledged that he 
sioned, sealed and delivered the said instrument of writing 
as his free and voluntary act, for the uses and purposes 
therein set forth. 

Given under my hand and notarial seal this 10th day of 
December, A. D. L&SL. 

[NOTARIAL SEAL. ] SAM. 5S. LANDON, 

Nota ry Public. 
City OF ST. Louts, ) |. 
State of Missourt. cous 

[, Knrique Parmer, a notary public within and for the 
City and State aforesaid, do hereby certify that Josephine 
farnsworth, personally known to me to be the same person 
whose name is subscribed to the annexed relinquishment, 
appeared before me this day, in person, and acknowledged 


that she signed, sealed and delivered the said instrument of 


siaitindiedienen teak bee ee 


Lhe rns bog 


} +)e) 
kee aed 


pened 
— 
a 
— 
¢ 


writing as ber free and vo'untary act, for the uses anc 


] - r P } 
poses therein set forth. 


ae re 
Given under my hand and notarial! seal this 
December, A. D., 1881. 


My term expires June 26th, LSS5. 


STATE OF COLORADO. 


Las Animas County. \ 


: Ly ) 4 , 1] + y* cr) y ft « rur S| } 1, a 4 t hin “) } | f" v i. > 
* y. b. aiker, a@ notary puolie WILhIN ali ror wie 
- A 
: ; 7, ur } oa ? ' vy i . in. » } y ae | fer ¢ | + 2 ‘ . 
Ccunty ana otate aldresald, Gao nerevy Certlliy tliat 1 WOMaAS 


+ 


Leitensdorfer. persoualiy Known to me as the person Wlio 
i o > 


} ] } ] 1 ) } ? 6) 1 ’ . . . , y ‘ r ie : . 
sroned, sevied aba eilvered the sala ipstrument Of writing 
] 1 , , 1 5 . ‘ + | ‘ See ‘ ] . } 
appeared belore me this Gay, 1n person, and acKknow ledor¢ ad 


. 


:, a MG fe - i 
That ne signed, seuled and adeilverea the sald mstrument ot 


~ Y - 7. ‘ is . * ] . + + . " , «¢ ’ N } 7st. : > , - “ 
writine as his tree voluntary act. tor the uses and purposes 
. ‘ 


W iti o hand | nataetel anal thin O8e) jae af Tt) 
itness my hand and notarial seal this Zord day olf | e- 


STATE OF COLORADO. } 


County of Las A nimas, ( 
I hereby certify that this instrument was filed for record 
in my Office at 2 o'clock, P. M., December 24th, A. D., 


a 


1881, and duly recorded in book 10, page (006, Land 


Records vf Las Animas, County, Col. 
JESUS MA. GARCIA, 
( oe f Te r/e. 
[SEAL. ] By P. C. CHACON, 
Deputy. 
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steaders than as confirmees, and { C] 
than to their titles under Vigil and Saint Vrain. The acts, 
therefore, do not require those claimants to pay any costs ofl 


survey,—a en imposed by section 2 of the act of 1869, on the 
original Yrahntees, in CaASe they should seek to avail themselves O] 
the confirmation of 1S60. 

} of the act of 25 February, 1869, orders the surveyor 


me 


general, on the adjustment of the 22 leagues confirmation ac- 
cording to the act, to furnish to the derivative claimants, and to 
the owners of the hypothetical residuum, proper approved plats, 
iccording to such instructions as might be given by the general 


land office; and declares that such plats “shall be evidence of title. 
On these plats the holders might, possibly, in their option, de- 
mand patents eventually under R.S8., § 2447,—a | I 

supersedes the corresponding act of ak December, LSo4, LQ) stat. 
HOY, Section 5 of the act of 1869 provid | | 


lect to accept its provisions, or tnose of the act 


y 4 Oi } } } Bs . : ] P > eee c ? Cyc 
Of 1500, and to tocate his halt oO! the supposed residue ot the 22 
| 
) — 1] 7 } » A i] , 
leagues, no proceedings should be instituted In any ot the courts 


} ’ 4 , of * +? ¥ r » 37 ’ : . ' . 
under him, to enforee his claim. or anv cause of action founded 


. ~ : , | nae . . ‘ {° \ oy > {* bad a 4. ; se NV « "> 22 
on it, after 6 months from the passage of the act or Zo february, 


resentation of the derivative claims of actual settlers. 


Was, DY general, publie, jolnt reso 


la rainy ~~ c ] ; } j er? 
1s60. The time of a vear from the passage oi that act allowed 
. . . {* 


: } } , cea : : } o } Bc a ae a : —- oneal 
tended toa year POU the approval O] Ne subdivisional Sul yvOVS 
Involve d. ae Stat... o40, 665,) a limitation which CX] ired O7) the 
24 Keb’y, 1875. (Transcript, 188.) 

The preferred claims of the actual setters, holding under deriv- 
ative titles from Viel or Saint Vrain, or from both. greatly ex- 
ceed the 22 fkeAGUES | nnfirmed by the act of J O,and the claims 
allowed by the reocister and receiver about equal 22 leagues. 
(Transcript, 186,185.) For this reason, and because neither of 
those grantees, or anv representative of his assumed residuary 
interest, has ever refunded any of the costs of survey, as contem- 
Piadtea DY seectlon 2 of thie act Ol LS69 trans r1pt, tHi}.) or made 


} ; ? 7 ] ‘ ] ] ‘rT . re ¢ {* 4] 

the seiection and tocation contemplated by section tL of the act 
: See Re ree a aon eatin ORO \ ac hens nit 7 ; 
Mn the time limited, (transcript, 260,) or brought sult to es- 
pial ae - vie eM OR 
ish the original orant, or any part of it, asallowed by section 


a J oo ’ : : } . oo ee ie } 
5 of the act, the confirmation, as to those delinquents, has not be- 


Col} “leoally effective,’ (transcript 1G.) in the words of section 
4, ANG all pretence of title in them 1s barred and void See Colo- 
rado Co. v. Commissioners, 95 U.S., 259, 265.) 

The act of 1869 is the hinge of this case. 

Under act of 21 June, 1860, the surveyor general of Colorado, 


on the 20 April, 1870, reported to the general land office about 
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the secretary a thorough report, opinion and statement of facts, 
maintaining the revisory power of the commissioner over the 
decisions of the pecnoicrs and receiver, and denying the pre sident’s 
power to review secretary Delano’s final decision sustaining such 
revisory power of the commissioner. (Transe ript, 174.) Thus 
the case rested till Friday, the 2 March, 1877, two days before the 
inauguration of Mr. Hayes, when president Grant, on the ex part. 
application of Craig, without notice to Leitensdorter or his coun- 
sel, and without a report from secretary Chandler, issued the fol- 
lowing order to enforce attorney ceeneral Pierrepont’ s advice of 
15 May, 1876: 


6 Th a, matte ?° OT i Vhian ( Pa’, Oowiier Of certain lands 4) Las 


— ‘ 
Animas grant, Colorado. 


“Tn accordance with the opinion and recommendation of tlie 
Attorney General upon the questions submitted to him, the Com- 
missioner of the General baud Office is directed to instruct the 
Surveyor General ot ( ‘olorado to deliver to Colonel] William ( Tag 


an approved plat of the land adjudged to me by the register 
and receiver of the Pueblo land « listrict ,In the State of C sis 
dated February 25d, 1874. If, in the opinion of the | omlmissioner 
of the General Land Office and the Secretary of the Interior, the 


amount of land owned by William Craig is less than that here- 
tofore awarded, then the order upon the surveyor general of Col- 
orado may be for the amount of land deemed due him. 
‘U. S. GRANT. 
‘EXECUTIVE nage March 2d, 1877.” 
(Transcript, 228-9; 1Decisions of Dept. and Gen’l L. O., 276, 


a 


The Commissioner, on tle 7th March, 1877, wrote the surveyor 
general of Colorado, instructing him to prepare a plat of the land 
specifically awarded by the register and receiver to (¢ Taig. 
(Recited in plat opposite, p. 234 of Transcript.) On the 9th 
March, 1877, Secretary Chandler, then holding over till his suce- 
cessor shall appear and quality, approved these instructions. 
(Recited in Transcript, 228.) Upon Leitensdorfer’s written ap- 
plication of 16th March, 1877, to Secretary Carl Schurz, Mr. 
Chandler’s successor, to review these summary proceedings, so in- 
jurious to Leitensdorfer, he referred the matter to attorney gen- 
eral Chas. Devens, who, on the 20th March, 1877, gave his opin- 
ion that the official acts of the late administration, in this case, 
could not be reviewed by the executive department of the suc- 
ceeding administration. (15 Opinions, 208, and see Answer, 
‘Prans., p. 66.) 

Is 1t possible that Craig’s policy in getting his order from 
President Grant two days before the change of administration, 
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the condition on which it had been granted, namely, the prose- 
. | L- {* 4 6 om . , : " pe yor? 1 ’ = : + y iy "S,) , 
CUuLION oO} the su erhduous action against Commissioner \"\ ‘illiamson. 
la: 7 ( - 7") NWillia -] Y 
Meantime, on the 26 May, 1877, Wilham L. Campbell, the sur- 
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veyor cweneral, alter service of the lhnjunction, had approved and 
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oul ;' A 
signed the plat of Craig's claim for the area allowed by the reg- 
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ister and recelver, and, on the ¢ June, 1877, Commiussione! Wil- 

lj n had red ioned it. (T ‘ot. 234 
1112S Tq) bail ral SU dpproved alia mL? Lit C4 | ‘ ransel Lot ne Ts 
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eneral iand othice delivered to Craig the plat, of which a adupll- 
cate original is, according to the custom in such cases, on file in 
rs 19 ah 1 S > : 

tne Surve yor generals otice at Deny er. (Craigs answer, tran- 


soci OS. ) 

Leitensdorfer, on the 6 October, 1877, filed in the cir sac court 
his amended and supplemental bill, (transcript, 3 2 ,) allegi x the 
ribery of the register and reeeiver by Craig; the vebalade ” le - 
gality of Craig’s final titles and of the presidential order which 
thev e nior ed: the fact that those titles left no land for the de- 
rivative c l: alms ot Leitensdorfer and other appellants betore the 
commissioner, and precluded the trial of the appeals and were a 


cloud on the derivative claims of himself and the other appel- 


lants; that those titles, if left uncanceled, would cause irrepara- 


— 
i 
ow) 


ble mischief to him a the other appellants, and that he and 
they were only relievable in equity. The supplemen tal bill 
therefore praved that Craig's plats might be decreed euiae that 
he might be enjoined from prosecuting any suit in law or « quity 
on those plats; that he, and the surveyor gen 

might be ordered, within a time limited, to deliver the plats in 
court, and that the plats might be then canceled. The bill ended 
with the usual prayer tor eveneral reliet. Atter tliis. on the 8 
January, 1878, a quit claim patent issued to Craig for the land 
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lowed him by the register and receiver, (transcript, 229) under 
co] ior oO gis ie, . ) 4 ve (vh.. 234: l de 16 1IS1O] iS OF Dept and (cen’| L 
ind was “delivered to Col. Wm. Craig, Washington, 
D. C., Jan’y 11, 1878.” (Transcript. 228.) 
The surveyor general and Craig demurred to the supplemental 
bill. (transcript, oF. 4.) and the court, by justice Dillon, Halle 
concurring, sustained the surveyor general’s demurrer on the 
ground that he had been improperly made a defendant, but over- 
ruled Craig’s demurrer with leave to answer. (Lranscript, 06 
The opinion, which was rendered on the 6 July, 1878, 1s on D 
Dillous C. C. reports, 419,—Leitensdorfer v. Campb ll v. Craig. 
[It intimates that Leitensdorfer has the right of sibel to the 
comnissioner trom the decisions of the register and receiver 
against him and in favor of Craig; that the secretary of the inte- 
rior has jurisdiction to review those decisions, and that while 
Craig’s plats were in force, it was out of the power of the com- 


missioner or secretary to hear L vrs ‘fer’s appeals. 


eo 276, et 683 


ate 


> amenament to the hill and the supplemental bill 
the 8 August, 1878, 1 allegation of the bribery of 
| ster al Ct er \ made mor specific (Transcript, 

6,04 | 

Craig filed his answer on the 7 October, 1878. Sau ascent 

\ nsidering thi | and amended bills, the answer, 

QO | arguments. James M. Love, district caida of the Iowa 
| ione sit in the Colorado district, rendered a final 
leer this ¢: > July, 1880, as follows: 

It is 1 efore ordered, adjudged and decreed, that the decis- 

O} raward of the re ojster and re ‘elver . the lands deseribed 

bill and pleadin f date the 25d f February, 1874, In 

.vor of defendant. Wm. Craig, is frauduie Re and void. 

And is further ordered, adjudged, and decreed that the 
it fe the said lands issued to defendant, Wim. CU raig, on 
Sth y of Januarv, 1878, be, and it is hereby, declared and 

r be null and void, and that the approved plat or plats 
lelivered to detendant, Wm. Craig,as evidence of title to the land 
escribed in the bill by Wm. Campbell, surveyor general, be, and 
he same are hereby, declared and decreed to be null and void.” 

lranscript, 471 

The de mitted to order the surrender and cancellation of 
the instruments annulled by it, tho’ prayed for in the supple- 
ment bill. (Jd., 50.) [It seems the final opinion of the ecireuit 
cout yt reported 

Thi on the 5 October, 1880, granted Craig’an appeal, as 

h ie ISSO. from this deeree, re turnable hi ere on the first 

f the October term, 1880; (transcript, 472;) but, on the 16 
anuary, 1882, as he had not filed the record es the ease (No. 
L195 on the docket of ( etober term, LSS1,) Was, On Leitendorfer’s 
motion, docketed and dismissed. under rule Craig, on the 6 
May, 1882, was allowed a second appeal by the court below, on 
eivinge bond in the sum of $500, (transcript, 474.) and on the 6 
October, 1882, he accordinely filed the ee here. . 

On the 7 January, 1884, a motion before this court, of Mrs. 
Leann 8, King, (who alleged an edidei in the derivative claim 
of Thomas Leitensdorfer, as buyer, at sheriff’s sale, of the lands 
embraced in it,) to be substituted for Leitensdorfer, was denied ; 
but the court granted an order permitting her counsel to file 
printed arguments on the final h aring ot this cause, or on any 
motions made in its progre SS which mav he supposed [oO attect 
her interests 

(on ee 4 


Benjam 
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:iliewlaa stipulation, filed 


But 


, Sone ta] — ’ 
May. Ison. 1n the tAast tno ments Ot the Le] 
] > 4 — ] 4 +? EF Neeieeie te ,* , «) ‘ } ; + 
ier, OF counsel for. Craig, made a& motion to eCh- 


at the same time 


13 
“SUPREME COURT OF THE UNITED STATES. 
‘October term, 1884. 
“WILLIAM Craia, Appellant, ) 
Us, In ] Kquity, No. LQ. 
“'THoMAS LEITENSDORFER, Appellee. J 
“And now come the parties above named and stipulate and 
agree together, that by their mutual consent the decree of the 
Circuit Court from which this appeal is taken be reversed and 
the cause remanded to that Court with directions that a decree 
be entered ‘ Bill dismissed without costs.’ 
NJ. FP. BUTLER, for Appellant. 
‘oC N aero b: yf and 
No definitive order was made on this ‘motion, at the time; but 
on the 18 January, 1886, of the fol 
Various motions, &e., in the case, made this order 


a 


} 
‘ 
] — . +] ¥ aftaor 
lowing term, the court, afte 


‘No. 48—SUPREME COURT OF THE UNITED STATES. 
“ October Term, 1885. 
“Wiir1aM Craic, Appellant, 


THOMAS LEITENSDORFER. 


) notion to ent } pUlagd tice nt di) accordance i ath stipulation. 


}} 
it 


“Tn this case it is ordered that the decree be reversed in accord- 
ance with an agreement to that effect entered into between Mr. 
Butler, of counsel for appellant, and Mr. Hallum, of counsel for 
the appellee, now on file, and that the cause be remanded with 
instructions to dismiss the bill without prejudice, unless the ap- 
rags or some or all the person who claim to have aequired 
title the premises in dispute, or some part thereof, from or 
eee ® es since the suit Was beg un, within t] lirty days from 
the entry hereof, file a stipulation In the cause, with security 
to the satisfaction of the Clerk, to pay all costs and expenses 
wish den on this appeal since the last term that may be finally 

adjudged against the : ippelle e, including the cost of printing the 
‘need ee the Clerk’s fees for supervising. 

“ January 18, 1886.” 


2 


Meantime. on the 10 April, 1852, Eugene Leitensdorfer and 
Lge Leitensdorfer, by warrant: y deed. had conveyed to Thomas 
. Allen, for $12,000 cash, the derivative claim of Thomas Leitens- 


~ i i es , ; 
14 
} 1 ’ ? . ? 7 . ‘ ; : . , LP 
lorfer. and the deed was recorded in Las Animas county, Colo- 
: the 14th of the month; and Josephine Farnsworth, on 
the 10 April.1882. had made a hke conveyance to Allen, for $20,- 
0 cash, and the deed was recorded in Las Animas county on the 
\Iav. 1SS? Ryhibits S. and R.. on pp. 11 and 18, of our 
. 4 WAV, J A pbudXidTI , iil i} 
Ls) to Motion of A it,” filed in this court 81 October, 
OC 
\) ie 80 Jan ry Lot .. TI’. Britton, A Bb. Browne and RB 
[eGowan, counsel for tl rvenor, Mrs. Leann 58. ising, 
Wi1i \V 1 r A} 

The undersigned h: larly entered their appearance for, 
authorizations from Thomas Leiteusdorfer and Thomas 
te Allen, and the latter has duly « ompli d with the order of court 

ing security for costs, by tiling with the clerk astipulation 

th 1 OI & O00 1D] by they dor of the > p Op cr federal 

t. ™M Leann 8. Ki has also filed a stipulation ander that 
I 


i sili 
, ° ° . 4 + } } } me } = 
GM WIStravtion AS, wever, Alien bad succeeded LO all Ol 


a 

| |  { } nd testimony of Leitensdorfer, 

i } } i] i ¢ \ + wy * 'y ,7 re “~o - 
= Lorie reath adoes not aiect this suit. 

~ y ra " \ } , g : ee 
| LN 95 U.S., 221, 226, by chief Justice Waite.) 
an lorfer and of the 
AS Lie | mere is Leltensdorifer and or the 
] } { 4 as . } cy : , 
otner ap kants | il} efore the general lan | office, must 
ed : ro ts, after the obstruction resulting 
: =_ ie ke ae 
£4 <4 ‘ UI \ } ‘ ral 4 shall bnaVe olen 1) Spohn p 
ect of Leitensdorfer was, not to get a decree from the 
US | stablishineg his OW)]) titie. Dut simply LO make out ad prema 

| } ; 11.4 Sears Ft 
cet ise, and tomaintain the appellate power of the com }missioner, 
A | 

} } 4 ] y ] ’ +1 ] : ‘ d 

and to show that Craig’s ultimate federal title should be declare 


— ae ae ] ; .2 e x ! ° ] } ; - a . i ¢ - : 
VOIG for lliie@ality and Iraud, and re moved from the pat hway of 


. +? 
that appellate power. 
4 A 
i "ty + mv ] } | ] ++ ] ytay »~gqCA OT far 
: Lee LS, 1aW , area ali Vat I LelLeehnSaol fer’ S Case are far- 
> ' ; cy , } ] ~ a4 ‘rT ‘ \ i ° 
Preaching, and the case, 1n ltSs Many phases, has often been con- 
— : = aa } ; } ; sf : i 4 t | ial ia te 
slaerea DY the courts and aepartments. M;: Ly of those aucLnori- 
‘ i e . 
ties are unre} orted. Among rae wr norted Cuses, WC., involving 
losm +] Cal i cvars ; 
jils Mi, are the loliowlng 
( , O, RA } (os } . LT wn ) ‘ 
Senate report of 19 May, 1860, by Mr. Benjamin, preliminary 
L « ” 
4] = 4 . - . 6) = 1 QO; ¥. . ‘so i 
to the confirmatory act of 21 June, 1860. (Transcript, OU ; 


Repts. of Comm. on Private Land Claims of Senate and H. R. 
: ' 45th Cone., 3d sess.: part 1, p. O18.) 

‘bruary, 1569, preliminary to act of 25 
lebruary, 1869, for the settlement these derivative claims. 


Seeretary’s decision of 27 October, 1874. sustaini 19 ae com- 


— ; : | was? ais ‘ 1] Fi f y , {f Nese _ J ‘C4 . 1 } . Oe . 
missioner’s appellate power. (Transc., 399; 1 Copp’s oa wher, 
a \ 


secretary s decision id a January, 1875, viscerating the orant 
to Vigil and Saint Vrain, and affirming his decisi 


mn of 27 Oct., 
O- ‘ fo = ? ‘ 9 T> 
1874. (Transc., 401 ; LC ypp’s Land Owner, 165, and Copp’s Pub 


L.. Laws, 611.) 
Atty. Genl. Pierre] 
the president should enforce the decision of the register and re- 
ceiver for Craig, as final. (15 Opinions, 94.) 
Atty. Genl. Devens’ opin ion of 20 Mareh SZ i, that t 


a 


‘ he > Sh: > = i - 1 — “> a | pe — 3% j 
epont’s opinion of 15 Mav. 1876. holding that 


of the preceding administration, in Craig’s favor, could not be 
reviewed by the executive. (/d., 208.) 

Decision of 6 July, 1878, by ji 
yenerinay a yap rrer to the | lem 
dorter v. C impbe 1] & Craig, 5 Dillon’s C. C. J 

Commissioner’s report to the secretary, of 
ing to the pending litigation, and asking instructio1 
livery of approved plats to derivative claimants. (1 Decisions 
of Dept. and Genl. Land O., 276.) 

Secretary Teller to the commissioner, 12 June, 1882, giving 
1e instructions requested above. (/d., 275, and 9 Copp’s Land 


IS as to de- 


\ 

Commissioner’s decision of 27 June, 1883, denying Mrs. King’s 
rieht to be substituted for Leitensdorfer before the : 

fice. (2 Decisions of Int. Dept. relating to Pub. Lands, 578.) 

Commissioner’s decision of 16 November, 188: 
re ap peal to secretary from decision of 27 June, 1885. (dd, 
of4, and 10 Copp’s Land Owner, 269.) | 

= date a of ae court of Colorado, afhrming judgmen 
under which Mrs. King er In Leitensdort 
Pacifie Reporter, (Saint Paul, Minn.,) 57. 

Secretary’s decision of 18 las 18s , 
genl. Pierrepont and order of the president against Leitensdorfer, 
control the department. (2 Decisions « 
Pub. Lands, 590.) 


relating to 


~ 
——t 

— 

. 

ee wd 
tee 

o 
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Secretary’s ating of 15 September, 1SS4, oO 

; ’ ae ;  OeF 16 ; _ - eer “3 re } 
sioner’s decision of 27 June, 1885, against Mrs. King’s right of 
substitution. (9 7d., 110.) 
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Pan : i 
Arqument. 
T . ™ 7 ‘ ’ y ae rmiys) T T | i 
i i i l >t OW HAD J RISDICTION ¢ THIS ¢ 
| | . - ' . , —~ i . 
il tHE Ce rT BELOW HA POWER TO GRANT THE RI 
‘ > REMO' Cl D> FROM Li I'TENSDOI 
rT] | us ye | 7 T 4 »>T TT ) wT } im, SP OR! 
i i i \ } I i fi til ii) Ud ey ius oa 
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\ i rt 420 T BDR' bx i i Le? Diceias eter LI AD S| 
TEREST TO MAINTAIN THIS SUI’ 


’ T s . 

V. LEITENSDORFER'S SAI ro ALLEN, pendente Ute, ‘DID 
‘ » st |’ ag, \ Ad 

Vi. LHE DECISIONS OF THE REGISTER AND RECEIVE 

ID A Nst LEITENSDORFER ARE NOT FINAL, AND LEI 

PEAL FROM THOSE DECISIONS, NOW PENDING BEFORE 

Ok T rR | 

VII. THe PRESIDENT HAD NO POWER TO REVIEW THE 


R FOR CRAIG 
TENSDORFER’S 


sad 


THE COMMIS- 


FINAL, DELIB- 


RATE DECISION )] HE SECRETARY SUSTAINING THE COMMISSIONER 8S 


APPELLATI JURISDICTION, AND NO POWER TO AWARD JT 
: St ) ' VAS VOID. 
VITl —_ ; — ' 4 DT r IN TP} > 
¥Y A ‘ ii hi i i i I ry we , ) pride] ; iQ i I] vi I AX 
‘ ' ¥ T Td T ies t 7° o> > 
} VI} ’ i A? Al i i £\ i RRORS ri ] \ 


‘HE TITLE TO 


KE, HIS ACTION 


AND, ON THE 


tT ‘ 


d defendant 
A tem- 


TY 5 ee ' . — _ — ’ j f a ’ y _ : — 
LA. URATG |} ENDEFS ARE BUYERS pendente lite, AND WILL BE BOUND 
y A MANCE OF TH CREE BELO’ AGAINST HIMS 
I HAT DECREE SHOULD AFFIRMED. 
ry. > +? + rwill | , ae ie | ] + H ia ee > 
A1iCsS WOLTILS Wili Di UCU OTael 
} rh, > 3 oP Pan | oe Os TY T a i y 14 & ry ‘ ’ ’ 
i iHk COURT BELOW HAD JURISDICTION OF THIS CASE. 
Mi.» hist Gat Bia - oe ge 1 ] ' 
bne dlit rst nliea sought to enjoin \\ itiam L, Campbell, as 
_ 4 3 >> a4 : ¢ . ’ ] , } =A ] : y > y 
Surveyor general for Colorado, trom delive ring, an 
Uralg Ttrom recelving, an approved plat of ralig’s cla 
< ‘ ee | 


porary 1hnyunction issued, but on demurrer by those ¢ 


i? 7m Te . ] : ; 
Was dissolved. and i@ave Was 


plats, and. Ol) the Lith of Ja 

| : he person. 
from the ceneral land Oo} 
laim patent in his own name, for the 
We.) The supplemental bill alleged that (1 
issued by the U.S., was a 


lefendants it 
1t to file an 


Ion, Craig of 


nuary, 1578, 
uly rece ived 
2447, a quit 
lranscript, 


asia tet! 
alg S UItle, aS 


eitens rr fer, 


who proved possession, (Qad., 438.) and the bill therefore — a 

decree annulling that title pay rdering the surrender ¢ 
Taig’s Ane and of ie duplicate original hen in “the 

surveyor general's official custody. (/d., 65, answer to bi 

prayer of the supplemental bill for general relief, afterwards en- 

abled the court to decree the nullity of the patent issued 
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pendente lite. The surveyor general and Craig demurred to the 
supplemental bill, and the court dismissed the bill, as to the 
former, but sustained it as to Craig. (dd., 56.) The first bill was 


never dismissed, and the supplemental bill is therefore part of 
the original suit. 
} 


[t follows that if the court below had jurisdiction of the first 
bill, the jurisdiction must continue till the whole litigation shall 
have been finally disposed of. “ Having obtained rightful juris- 


. 


dictio} of the were and the St] 
purpose, the court will make its jurisdiction odieetael for complete 
relief.” = (( “asa Gall: iaher, 5s UU. S.. 199. 206. by Waite. C. J. 
Story’s Ihq., 64 k: Ward v. Todd, 103 U. S., 327, 529, by Waite 
C.J.) Now, it is clear that the circuit court RI 1 Pee 
this suit when instituted. The suit involv ; | | 
posal of the fede ral domatl the cuties of the revis er an 
= | 


he ; j } fs} 7 
t| edera! otieers, the application of the tederal 


Me et-matter oft the 


recelver and other } 

constitution t the duties of the president, and the construction 
of federal no and federal statutes: and it does not involve 
any consideration of state officers, t] ituti 
laws. The injunction was intended to restrain the U.S. surveyor 
} from delivering a title, and would have been futile had 


he not been madea party. The supple nental bill properly mac 


em 
- 
ao 
— 
ed 
os 
ns 


him a party, for pride: se, after the surrender and cancellation 
of the plat issued to Craig, the survevor general might grant him 
the duplicate origin: “3 in that officer’s custody, and so the injury 
which = bill seeks to eure might by perpetuat The sur- 


? > ’ ’ 

veyor general, therefore, was a proper party, hot a nominal 
7 ; 7 , } ; { ; ‘ 

party. ~ But the arm of a state court is not long enough o1 stron? 


—— 


se y ° ¢ 4 ? a4 ee . i ae a id I 
enough to reach him. In MeClung v. Silliman, involving the 


~ at . £ a a : >. ,  - Sm ’ . a. al ‘ a 
disposal of a tract, once part of the public lands of the U.5., this 
> ‘ : . 6¢ FEN +? t ; ; : + 4 ‘ : CO . . . ae > ‘ { ] \ 
court said: Che quest On 1) this case 18, as to the Powel OI tiie 


rs of the general Government, em- 
ployed in disposing of that land, under the laws passed for that 
pupose. And here it is obvious that he is to be regard ) 
as an officer of that Government, or as its private agent. In the 
one capacity or the other, his conduct can only be controlled by 
the shes that created | him,” &e. (6 Wheat., 598, 60-4.) 
That was a case of mandamus against a register; but in prin- 
ciple , applies to this case, or to any case where a-eourt is ask dl 
to control the official action of federal officers in the primary 
disposal of the federal domain. 


> 
tes 


state courts over the ol 


at 
} 
I 


* > | 7 ~ *. - ‘ >t ss 
lf the surveyor general had never been a party fo t . 
1] have had jurisdiction, not ratione 


j 


pp (Hit, TO} il] tha parties liv er | in Colorado, but ratione ma- 
f A . , 
teriae. Vhe constitution, in article III, section 2, declares that 


ccf 1} “ he as } } } — | ] . 1 . "I 7 + ‘ Y. - . , y 
“The judicial Power shall extend to all Cases in Law and equity, 


. . ¥ } - ‘ “keg! SRST ee in 4 | aan F T , , _ ‘ m @ 4, 
arising under this Constitution, the Laws of the United States, 
tages. : ee hg Py l iain’ ha i 
and | Lies Made, or which shall be Made, UNE! thei Author- 
. » } 4 ° ] iad ¥ - ee ] 
\ ind the same section provides that, in those cases, “the 


ig ae PP oe Tee ae rT ogvur 
Supreme Court shall have appellate Jurisdiction, both as to Law 


hid Kact. W1th SUCH MKeCeDtIONsS, and unde Sucn Re gulations as 
’ a | | 3 i % } ofr } yy 5 > 
the Coneress shall make. ( ongress nas vested yu isd tion of 


° - + . r ‘) wh 4 . 
these Cases lh the CIrTeult courts. by acl O! o> M arch. LS79, Se lL, 


which enacts “ That the circuit courts of the United States shall 
have original cognizance, concurrent te the courts of the sev- 
eral States, of ali suits of a civil nature at common law or in 
¢ lity, Where the matter in cispute exceeds, exclusive of COSLS, 
the sum or value of five hundred dollars, and arising under the 
Constitution or laws of the United States, or treaties made, or 
which shall be made, under theirauthority,’ &e. (18 stat., 470.) 
Here the matter in dispute is the derivative claim of Leitensdor- 


; ; : : . =, ° . x : 

fer or Craig, either of which much exceeds $500 in value. (Tran- 
: 16) ne | re 7 ; ’ i — _— 

SCTIDt, ie). $ONr., ODN) i] Lewtensdorter’s claim is the mattel IT) dis- 


7 | 7 , ] : ! > , } — ‘ 7 - . Loy » > > rn - hi hi ) r « 
pute, Which we deny, and its value does not exceed 20,000, ex 


; os } * } . . 7 * . , 
lusive of costs, this court has no appellate jurisaiction, (act 16 
A i e : 

* } 1 — ‘> 7 > Be \ . . ~ * adit Pt ies or 
Mebruary, 1875, s. 3,18 stat., 315,) and the court will dismiss 
wrale’ S appeal, OT 1tS own motion. | ne ease arises under the act 

: a a 


of congress of the Zoth oi Kebruary., LS6O9, and othe1 acts of con- 


gress, and seeks to avoid a title expressly and personally author- 
ized by the president, on the ground that he violated the law in 
causing it to issue. It is hard to imagine a case more appropri- 
ate for federal judicial cognizance than this. And if the case be 


of federal c»gnizance, of course the cireuit court was the right 


forum in which to present it 


om 


ll. THE COURT BELOW HAD POWER TO GRANT THE RELIEF 
SOUGHT, AND THEREBY REMOVE THE CLOUD FROM LEITENSDORFER’S 


Craig’s piat ana patent leave no residue of the confirmed 7 
7 pplicab € to Leitensdorfer’s claim, or to the claims of the 
other derivative claimants whose appeals are now pending before 
the commissioner. They therefore in fact preclude that officer 
from con idavingthoanndslest complainant and of those deriva- 
tive claimants. It is admitted in Craig’s answer, (transc., 66,) that 
opinion of attorney general Devens, 
ld not arrest proceedings under 

ald order of the President.” The answer also admits that the 
himself stripped, by that order, of all 


*#) >? 
;T 
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tee 


con nmisstioner COonS ide re 
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“ discretion over the action ofthe said register and receiver,” and 
admits further that many “ineffectual efforts have been made by 
complainant’s counsel to obtain relief” for Leitensdorfer. (Jd.) 
And it is a familiar, gercral doctrine, that after the executive 
issues a land patent, its power en ds, i and relief against the patent 
must be sought in court. (Raens lv. Broderick, 183 Peters, 436, 
450; U.S. v. Stone, 2 Wall 525, 585: Johnson v. Townsley, 13 
Wall., 72, 87; Warren v. Van Brunt, 19 id., 646, 653, per Waite, 
C.J.) Here the whole executive department of the government, 

including the department of justice, practically holds tha tattorney 

general Pierrepont’s opinion and the president’s order enforcing 
it arelaw. (1. g.,2 Decis. of Int. Dept., relating to public lands, 
590.) 

If the commissioner should entertain = sdorfer’s appeals 
and decide in his favor, the decision, the ” affirmed by the Secre- 
tary, would be ineffectual, so long as C1 ce plat and patent are 
outstanding, for they exhaust the fund ces would be otherwise 
available in satisfaction of Leitensdorfer’s claim. ‘The wrong re- 
sulting to him from Craig’s titles is clear. The right of Leitens- 
dorfer is also clear. The proof shows his equitable title, an 
shows that he was 1n possession under it at least from 1562 to the 
15 November, 1875, when the testimony was taken. (T 

433-4.) But his right is not merely equitable. His title is equit- 
able ; but his right to try it before the commissioner and secre- 


Pansc., 
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tary is a legal right, created by statute. (Act 4 7 uly, 1836, S. 1, 
5 stat., 107; R.S., §§ 453, 441; Magwire v. Tyler, 1 Black. L95, 


202; Maguire v. Tyler,8 Wall., 650, 667 ; and especially, Suyder 


v. Sickles, 98 U.S., 203, 210-211.) 

We have thus shown the wrong which Craig’s plat and Pi atent 
work to Leitensdorfer and the rights of which they deprive him, 
and will enlarge on the same views under more appropriate - ads, 
in subsequent parts of this brief. It only remains to consider 
now—is 7 ere a remedy, and does the supplemental bill ask the 
right remedy? The irregularity, illegality and fraud marking 
the inception and development tips title and his improper 
and unprecedented proceedings in getting that title, present such 
a case that equity would be swift to cancel the title as a cloud on 
complainant’s title and rights, unless the law 1s clear against that 
remedy. 

On the authority of Johnson v. Towsley, (15 Wall., 72, 87,) as 
approved in Warren v. Van Brunt, (19 2d., 646, 655,) the court 
below dissolved the injunction granted on Leitensdorfer’s first 
bill, and did so upon the hypothesis that equity could not inter- 
fere with the operations of the executive department till they 
had been exhausted, and on the further hypothesis, appare ntly, 
that complainant, after the granting of the title to Craig could 
by some ordinary proceeding, hold Craig as his trustee, and so 
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one sixth of the lands described in them. This might be done 
if Leitensdorfer’s title were an undivided or floating one. But 
itis not such. Tle claimed befere the register and receiver the 
land on which he was actually settled, and could then claim no 
other land under the aet of LS6U: nor Call ~ claim ally ¢ ther 
how, for the terms of the act f mwbid lt, pe 1c lapse of a year 
has, under the act, barred such additional ¢ an His title, like 
those of all the derivatives, is inchoate til lawfully adjusted by 
the commissioner and sec retary, and he must accept it, not as he 
would like, nor as the text books of law or equity would treat 
it, but “on such conditions as Congress saw proper to prescribe 
(Menard v. Massey, 8 How., 295, 310) a specific acts of 21 
June, 1860, and 25 Feb., 1569, and by veneral provisions of the 
act 4 July, 1836, s. 1, and of f the 453. 441.) 

For the above reasons, the undersigned counsel never counte- 
nanced the theory of holding Craig as Leitensdorfer’s trustee, and 
that prayer in the bill was dismissed on Leitensdorfer’s motion. 
(Transe., 119.) 


\) 
> 
be 6 


It thus appears that complainant’s ease is not one “ where a 
plain, adequate, and complete remedy may be had at law,” (X 


S.,§ 723,) and that, indeed, he hadno remedy save that prayed in 
the supplemental bill. That equity will interfere by a at g I 
proceeding, now that the executive power h as exhauste | itself, is 
clear. (Commissioner v. Wiitely, 4 Wall, 522; Gai Phi pe 
son, 7 id., 347; Litchfield v. Register and “cee 1d., 269 |} 
Samson v. Smiley, 15 zd., 91; Warren v. Van 7 IY = = 
and especially, Johuson v. ‘Towsley, 13 a., r. 
+ 2h the recent case of She pley, ct al. v. Cowan, # al., 9] ( 1S. 
340.) the docti rine is thus aptiy stated by Mr. justice Field: “The 
officers of the J wand Dep artmient are specially destgonated by 
LO recelve, consider, “anid sg Upon Pp roots presc nted with respect 
to settlements u pon t the pul Lhe lands, with a view to secure rights 
of pre-emption. If they err in the construction of the law apphi- 
ible to any case, or if fraud is practiced upon them, or they 
themselves are chargeable with fraudulent practices, their rulings 
mav be reviewed and annulled by the courts when a controve rsy 
arises between private parties founded upon their decisions ;’” 
XC. (Moore U. Robbins, 96. U. ‘oe OodV), Doo. by Miller, oe 

“ Equity has always had jurisdiction of fraud, misrepresenta- 
tion, and eoneealment: and it does not depend 
(Jones v. Bolles, 9 Wall., 364, 369, by Bradley, J.) 

Having now shown that the supplemental bill presents a proper 
case for the interference of equity, and that the court below had 
power tO interfere, and that no remedy is attainable save eancel- 
lation, it, but remains to inquire if that specific remedy applies 
here. It is admitted that this case has no precedent. The act of 

February, 1869, is anomalous in its details, and the peremp- 


} 
Oll «is eovery.” 


we leew Fala) leag] 
rY KING OL Clalm—~—ieval, e¢ 


ee es ] 
vhereby plaintiff may lose t 
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rv] damus of the president is without a model. Never be- 
‘e did the president, on the ex parte application of an interested 
(| ber ely IPHOT thr at liberate decision of the h ad ofa 
partmentin a matter O] private right. If therefore, the books 
y no case like this, it 1s because Craig has so involved his title 

. outrun analogy and bid defiance to precedent. But the 
neral principles of equity are more than a match for the sub- 

yf man, and those prineip! 


Y , } y f ‘ 4 r 7 
Ipies Sanction the remeay Of Cancet- 


as sought here by thes 1p] lemental bill (Story kiq., S So2, 

| 
When the bill pravs for no discovery, but avers the instrument 
be void. as the non-delivery or non-cancellation is, from its 


2 ca . . ‘ $6 Pe ‘ ] + 
the title, or is “capable 
niisuse,” equity, it has been held. would 


i seem to require al in- 


mischief, (2 story lq., S O91). ) 
t LLC VE may have been the former doubts, “the jurisdic- 
mig ow maintained to the fullest extent,” (ad., S 700,) and 
bra ises Where the instrument, having been executed, is 
don grounds of law and equity. (/d., § 701; Willard’s Eq., 
t, 807, ed. of 1863; and Biod 


ig a 3; and see Blodget v. Blodget, 42 How., N. 
Pr. 19: 1 Story Eqa.. § 328. 3: 


y Itq., $ 328, 355.) After a patent issues to 
equity may examine whether the land office has been 1m- 
sed on by fraud, false swearing, mistake, or otherwise, and 
int appropriate relief. (Johnson v. Towsley, 13 Wall., 72, 84.) 
An equitable title in plaintiff 


ae pratyyuids suffices to maintain a sult LO re- 


id from tl title. (Doe v. Doe, 37 N. H., 268; and 
Sos ee 21 ‘Texas, 664.) And no statute is neces- 

y to court of equity the jurisdiction; (Low v. Staples, 2 
a LU IS 1nn 
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vada. or it 1: herent na court.of equity.” (Holland 
Challen, 110 U. S.. 15. 24.) “Ind 


, 24.) Indeed, much of equitable juris- 
. ee ¥ } > . ] T - ak 
1 consists of Detter and more elt 


ective remedies for attain- 

the rights of parties.” (Jd., quoting from Broderick Will 
| Wall., 503, 520.) T! latute enabling a party 1n_ pos- 

| from his title, includes 

gal, equitable, or of what nature soever— 


to sue for removing any ¢ 


4 


the property or be incommoded or 
f an outstanding title, present or 
of the property may be de- 
(Hiead v. Fordyce, 17 Cal., 149; and 
nsas, 010.) One in quiet, peace- 
tle, has such an interest, 
fective, that he may maintain an 
and possession against any adverse 
ose title is weaker than his, or who has no title. 
3 Kansas, 476.) And in an action to quiet 
y a plaintiff in actual possession, defendant cannot defeat 
chawino 


ightin another, even in a co-defend- 


Or ms enemy sane 


ant. (Brenner v. Bigelow, 8 Kansas, 496.) To constitute the 
cloud, there need not be a title on record, apparently valid. I 
is enough if there be a deed valid on its face, accompanied by 
claim of title, under such circumstances that equi vy can see th 
“ deed is lik “ to work mls schief to the real own I’. (Fonda 
ige, 4SN. Y., 1738.) A bill quia timet lies for merely uttered 


aan i sn litle. (Hendricks v. Montague, 
t 


L. R., 17, Chancery Division, 688.) The equitable jurisdiction 
is tended | to reach those out ot possession, who ¢ annot bo pany 
pe He ' to defen themselves at law. (Barron v. Robbins, 22 Mich., 
#2.) An A = King ». Higeins, 8 Oregon, 406, defining the cases 
in which s jurisdic ‘tion may be exercised. 

The right of an Cl uitable owner to file.a bill to eancel, as a 


cloud on his title, a patent illegally — by the U.S., is sus- 
tained by the —— of attorneys general Wirt, (1 Opinions, 


300, 458,) Legare, (4 ¢d., 121,). and Clifford, (4 id., 560.) Mr. Le- 
gare relied on aba v. Hicks, 1 Har. and MeH., 24; Lord 
Proprietor v. Jennings, id., 92; and Bagnell v. Broderick, 15 
Peters, 486, 450. In Carroll v. Safford, which came here on a 
certificate of division from the U.S. circuit court for the district 


yf Michigan, the court said: 


“In regard to the fourth point certified, we entertain no doubt, 
that, in a proper case, relief may be given in a court of equity. 
This may be done on the er und to prevent a cloud from being 
cast on the complainant’s title, or to remove such cloud; to pre- 
vent multiplicity of ern to prevent an injurious act by a 
public officer, for which the law might give no adequate redress.” 
(9 Howard, 441, 468; and see Hilliard on Injunctions, see. 18.) 


In Cunningham v. wsenamagd (14 Howard,) the 
emption entry was rejected by the register and 
commissioner affirmed the re jection and, on appeal co the secre- 
tary of the Treasury, he affirmed the decision of the commis- 
sioner. bare - S. the 1) pate nted 1 he land to defendants’ v¢ ndors. 
The plaintiff, still in possession, then filed his bill against the 
claimants under the patents. The supreme court of Arkansas 
decreed against the complainant, who brought the case to this 
court by writ of error. The court declared the patents void, and r 
quired the gon seam yr s to execute a quit-claim to the Compt. te 


eceiver. The 


= ae 
ae ot 
od 
~~ 
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ant for the part of the land claimed by him. (Id., 378, 389 
And in Barnard v. Ashley, (18 Howard,) Barnard, claiming four 


quarter sections under several] pre-emption rights rejec 
register and receiver, filed a bill in the U. S. circuit court to 
cancel the U.S. patents which had issued on conflicting locations. 
Ashley insisted that, as the register and receiver, under , 
of 29 May, L830, (4 stat., 420, sec. 5,) had re] cted Barnard’s clalin 
while acting ina judicial capacity, their Judgment was final. 
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hlevy, claiming, under a senior patent, one of the quarters 
F ig cle . - — 3) = SEY a vies su weeee ‘ : ° 
atented to barnard by Lie Commissioner, reversing the registel 
. . »7 . : hee . : } * 
receiver, fhied A Cross WIli, praylnye tO be quieted | . his title 
} i } ] “ 4 } 4 aa nse Wels 
nat quarter vbeeause the DUneOr patent had (HWbpTropel Y issued to 
rnard. There was a decree for: Ashlev. Barnard —— O 
his court. which. by Catron, J.. afirmed the decree, saving 
° . 1 . . . ff { “4 . 1 4 *) : ‘ 
ihe COMM SspOoNner Coulda, UNAeP the act Ot t July. LSoH, SS, & 
tats., 1U4,) review the action OF the registel and recelver as to 
| | ) } , IO les ¥ tf + 4] wi ret 
iif ll < i Meiicatti proceed pide Re é cs Gass < { 
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‘al 6, 1] i’ jf (| Senbury. WoblIicd) Cahile here from the { 2 -qrreuit 
j . . ,° . . 7% BaF : ee : e- 1 ; . : 
ourt for the district of California, this court said that in long 
} . 17 . . 1 4 6 1} aN rib 4 }° . , ' 
ind and in the United States, “a bill in equity hes to set aside 

{ } y ang he frand ” ( 
(ters patent obtained irom the wing by iraud. ( 19 How.. 
A . 
‘> a 
“SF ey 


» (18S Howard, 263, 265,) the 


‘ : rer? \ ? 7 
court said: “Those only who have a clear, legal and equitable 


’ } ® | nd ] nd 
= Cy , »f\?> by 1 4 r *7 fale 
{ LO 1anad connected WIth possession, Have any rioht tO ¢clalnM 
: . . . } 1° = 
> , 4 . ‘ > > CO 
é Inte ence of a court of equity to give them peace or, dIsslI- 
Po ee ‘ WP > } — 2 + | #54) 7 12 anf +} ot st one ‘> Pe Ask. yy) a ‘> bill 
ctf cl ( Util Ul Lidé Lice eae Lilet Wats ci LL €( hdde. at | 
Live > | } } 6 {° rnt ++ uy ; 
i. Was Tied DY 1 eySs nee oO] ecret equitv for ap parently 


mere nominal consideration, and of the bare legal title for a 


ration. Phis iegal titie Was Improperis assloned LO 


ul during the pendeney of a suit In chancery to ascertain the 

yn justly entitled to it.”? (dd., 265.) ‘The court meant tha 

iolder of such a title cor not invoke relief from equity. If 
itensdorfer has not 2a leeul title, it is beenuse the misconduct 
Craig | ade it i vssible to get one till Craig's titles be 
LOT tli Therefore, to say that Leitensdorfer cannot file 
os IS a patent, would enable Cra 1 to take advantage 
lL, 


his own wrong. -Orton v. Smith was decided = 1855, when a 


d habit prevailed in the general land office “ of Issuing patents 
different parties for the same Jand.” lahiadee o v. a era pe LS 
all., 72, 85.) But now the rule is different, so that it would 
t work equity, at this day, to say that none but the holder of 
, } a  % 


( 
egal titie can file a bill to remove a ‘Joud from his title 
by a hostile federal land patent. iets was the view taken 
this court in the able decision just referred to. There the 
| 


irt, speaking of a certineate of purchase issued by the register 
| » - o és ‘ | : i . - e j i » 

| receiver, said :-—“ Undoubtedly this constitutes a vested right, 
ale oe Se _— 

L 1b Can only be divested according tO law. 11) every 


such 


, Where the land office afterwards sets aside this certificate, 


t cypress} a i i : aS : ae > en P >, Sip 

i orants the i: md th s sold fo anothel person, it is of the Very 

, san }; ; s ] , .? : 7 : > = ] ] : 

st radieiiie clteaiits tO inquire whether thi shas been done 
olation of law and. if 


fit has, to give appropriate remedy.” 
l., 72, 85, by Miller, J.) The context 


rn OD > 1n4 ih et rN ila ae ne — . ha 
Li¢ court meant the JuUaIClal AULNOTILY of a court of 
2 


but if such nominal objections are suffered to be ra 


So, in Steele v. Smelting Co., the court, by Justice Field said:— 
to vacate a U.S. land patent “the remedy of the agerieved aarp 
must be sought by him in acourt of equity, if he possess such an 
equitable right to the premises as would give him the title if the 
patent were out of the way.” (106 U.S., 447, 454.) 

In Chapman v. Brewer, (114 U.S.,) which was a bill in the U 
S. circuit court for the western district of Michigan - remove a 
cloud from Brewer’s title, the words of this court app! ly to Leitens- 
dorfer’s supplemental bill:—“The claim of the defenda sical 
the levies, is one which ought not to be enforced. It has no val- 
idity as against the rights of the plaintiff; it throws a cloud on 
his title; he is in possession 1, and cannot sue at law; and the pa- 
pers supporting the defendant’s claim are not void on their face.” 
(i. 15S, 71, by Blatchford, J.: and see Cases there C ‘ited.) And 
In Polk’s lessee v. Wendell, (9 C m S87, 99,) which was ejec tinent, 
involvit ie conflicting patents, Chief Justice Marshall said ; : 

“the oreat principles of ‘ustice and law would be vighatedc di 
there not exist some tribunal to which an injured party might 
appeal, and in which the means by which an elder title was ac- 
Gu ired, N elt be examined. In reneral i court of equity ap- 
iene O be a tribunal better adapted to this object than a court of 
law.” 

There seems to be no doubt that, as stated in our proposition 
[[, the court t below had power to grant the relief sought. end thereby 
TENLOVE tlie cloud from Leitensdorfe rs title. The only doubt 
gested in the late decisions, is, whether the government should 
not have brought this suit. On this point we hold that,— 


sug- 


III. LeErIreENSDORFER HAD A RIGHT TO SUE INDEPENDENTLY OF 
THE DEPARTMENT OF JUSTICE. 


Craig demurred below to the supplemental bill, on the ground 
that it does not state such a case as entitles Leitensdorfer, in 
equity, to any relief against Craig, and on the ground that the 
court below had “no jurisdiction of the parties to the suit, or of 
the subject matter of litigation mentioned in the bill.” (Transe., 
54.) After the demurrer was overruled, he answered.  (/d., 58.) 
But no objection was made below, that the U.S. should have 
brought this bill, or that the attorney general should have au- 
thorized it; and it is too late to raise the objection here. Leitens- 
dorfer’s first bill was filed below on the 4 May, cies (l'ransc., 1,) 
nearly ten years ago. ‘To allow Craig now to object that the U 


S. should have sued, might cause another delay of "a years. It 


concerns the commonwealth that there be a limit to liti 


tigation; 
Lised fe 


or the 
first time in this court, law suits would outlive the suitors, and 
titles to lands might remain unsettled indefinitely. For these 


oF & 


Zo 


] 


d like reasons, such dilatory pleas must be made in limine 


j | } 4 ] , 19> ee a 
for example, an ovyection to the mis]ol der of the ASSIAPHNO! 

. : y . Y he , ° * . : eat 

patent with his assignee for a partici ce locality, in their 

to restrain the use of the machine patented, is too late 1f first 


) 
. here. (Livingston v. Woodworth, 15 How., 046.) So, a 
plea in bar admits the ability of the plaintiff to sue. (Yeaton vw. 
Lynan, 5 Pet., 228.) Where the plaintiffs are: a corporation, 
nt of corporate capacity must be insisted on, in the circuit 


. . } ° ? {rm ‘ ° 
al plea in abatement, or in bar. (The Society 


() I } «i S PIC Lei i 2 
or the Propagation of the Gospel v. The Town of Pawlet, 4 Pet., 
ISO, 501.) And see Conard v. Atlantie Ins. Co., 1 Pet., 386, 450. 


But if this court should proceed to consider the objection to the 


) 4 A 4 5 
’ 1+) 4 ai eee » + '% af 7. = 1tt, } t hi ‘ ‘ | y 
pacity of Leitensdorfer to sue, it is submitted that his capacity 
" t - : \ a } fe } ] ' ‘} ) ‘ } . \ » 4 f 
- L) sustained, AS a ruie, !1and patents ISssu¢ without the 


} ? iy ] 4] » a . 
cnowiledge of the attorney general or the president, though al- 
. ; * ’ ; } . : ° 
Ways Ih the president's hame. In sueh eases, the executive 
wer, through the attorney general, micht consiste) ithy inter- 


= 


fere to get a judicial cancellation of the patent, on groun nds dis- 
covered after its date. But here, Craig’s plat was issued upon 
great deliberation, In pursuance of the written opinion of the 
ttorney general and the peremptory written order of the Aer 


, } j que ae } . 
dent, after the department of Justice ana the de part ment of the 
. | refused to interfere with the opinion and order. 
When secretary Schurz asked attorney general Devens whether 
Z 


th tion of the preceding administration relat ting to Craig's 
nid ar 1 hw +h, seme’? ander? ; » 

ease could be reviewed by the Hayes’ administration, the attorney 
. ae ae ‘ “ } ‘ . 7% 4 } ] > > 7 ied f : ‘ (> ‘ 
ceneral said no, and announced the rule, “that the official acts 


of a previous administration are to be considered by its successor 
as final, so far as the Executive is concerned.” (lo Opinions, 
92S thereupon secretary Schurz, as Craig’s answer admits, 
“decided he could not arrest proceedings under said order of the 
President.” (Transc., 66.) Secretary Teller says,—‘ the Attor- 
ney-General determined that the finding of the register and re- 
Cr was final, and by order of the President this was held to 
be the law of the Department.” (2 Decis. of Dept. of Int. relat- 
ing to Pub. Lands, — 993.) 

Now, neither law or equity required Leitensdorfer to do a thing 
-e to interfere by suit to 
undo what the whole power of ent, of the department 
of justice and of the interior department had united in consum- 
mating, upholding and defending. The effort would have been 


sO valh, as to ask ihe department Ol justi 


| , , 
' 


futi Leitensdorfer asked a stay of proceedings and an investi- 
; 1 by the Hayes administration, (Transze., 66,) As those 
mild remedies were refused, is it likely that such heroic treat- 
ment as a bill to cancel would have been adopted by the execu- 

e? besides, it was not necessary for Leiteusdorfer to suggest 


a Sul Vv the U.S. he Fovernment can sue on its own Movi1on, 


ew 


ear renner TERE 


ew 


yf 


at any time, if it will. The heads of departments do not usually 


wait for a citizen to teach them their duties. Leitensdorfer tried 
to inform them of the law of this case, and they would not hear 
him. When the interior department grants a patent for an in- 
vention, or for land, the attorney general will not cause a bill to 
be filed to cancel the patent, unless the secretary of the interior 
reports the ease to him and suggests the suit. The authorities 
contemplate the primary action of the head of a department, in 
order to authorize the attorney general to cause a suit to be in- 
stituted in the name of the U.S. to revoke a thing done by that 
head. Such, too, is the usave. The Department of justice Call- 
not undo the final, deliberate action of the interior department, 
or seek to undo it, save on the suggestion of the latter depart- 
ment: (6 Opinions, 349; 7 id., 577; 8 id., 465;) otherwise un- 
seemly conflicts might arise between those departments. It fol- 
lows that the attorney general would never interfere in this case 
unless requested to do so by the secretary of the interior; and 
we have seen that that department holds itself bound in this case 
by the action of the president who is the head of all the depart- 
ments, and will not so much as investigate the case. 

Moreover, Leitensdorfer had capacity to sue. (1 Opinions, 500, 
458, by Wirt; 4 td., 121, by Legare; 4 td., 560, by Clifford ; 1 
Har. and McH., 24; 15 Pet., 436, 450: and see Shepley v. Cowan, 
91 U.S., 380, 540, quoted and approved in Moore v. Robbins, 96 
U.8., 530, 585, by Miller, J.) Lytle v. Arkansas, (9 How., 314,) 
was a bill in an Arkansas circuit court by claimants under a pre- 
emption entry not patented, against claimants under a U.S. pat- 
ent alleged to have been issued in mistake and against law, and 
in fraud of the pre-emptor’s right, praying for the surrender of 
the patents to complainants. The bill was dismissed on special 
demurrers, and the cause was then taken by writ of error to the 
supreme court of Arkansas, which affirmed the decree. The case 
was then brought here by writ of error. The decree of the state 
supreme court was reversed through McLean, J.,and the case re- 
manded for further proceedings; but not a word was said against 
Lytle’s capacity to sue. (9 How., 314, 529.) The case came here 
again in Lytle v. Arkansas, 22 7d., 195, and was elaborately ar- 
cued; but the court did not object to Lytle’s right to bring his 
bill. So, in Cunningham v. Ashley, (14 7d., 877, 389,) this court, 
by McLean, J., declared certain U.S. patents void, on a bill filed 
by the pre-emptor, Cunningham, without objecting to his capac- 
ity. There, “Various efforts were made by the complainant, at 
the Land Office at Batesville, and at the General Land-Office, at 
Washington, to procure a full recognition of his pre-emption 
claim. Appeals on the subject were made to the Secretary of the 
Treasury, and to the Attorney-General, all of which resulted in 
the denial of his claim,” &c. (/d., 379.) 


sarnard v. Ashley, (18 id., 48, 45,) where Barnard, 


under certain pre-emption rights, had filed his bill in 


) 
ircul urt to cancel the U.S. patents Issued on con- 
‘ations, there was a decree for Ashley, which this court, 
by Barnard, affirmed through Catron, J., but the court, 
its reasons for the decree against Barnard, said nothing 
pacity to sue So, in Newhall v. Sanger, (92 U.5S., 
claiming under a U.S. railroad grant, and a patent, 
in the U.S. cireuit court for California to cancel the 
iflicting U.S. patent under whieh Newhall held, and 


} oe : 7 se ? } : } } es 
qy1aecree ac@e@oraing iy NeWhaLI then appeased to this 
? , 


i } i | ee ’ . + | sy 7 } , 

i ne court, VY Vavis, J., reversed the deeree and Tre- 
a sea & hy 14) +1 " ? Is se Kw. , . » x pe } ana . 

hf itis WiIbtik GILEFCCLIONMNS tQ AISTIISS 4 ahbgel Ne) Lid. JUSs- 


r 
+ Tr 4 
ornev,. to cancel a U. . 


was D . ) 
Oo seek to vacate 


j 4 > . & ert , | . | } 7 . } oa 
dand Strone, dissenting, thought that the decree below 


snoultd be alhrm: Sahneers Capacity to sue Was hot 
by the court, and te dissenting iudeves taeith assumed 
, ; . - Y = a i. sf ‘ - 4 — = \ 
i the Capaclly. Vance U. Burbank, (101 [ .., O14, o15,) 

4 7 j 


| 


. . . . — ‘ ) 
, _ 4 » $$] ers =. eee ve os a a, * + ye 
ler under the Uregon donation act of Ze oeptell eT . 


te } ij 4 " = + 
L., +090,) tO ha a con ng U.S patent declares lle 
4 + " P Seber se & 4, _ei cd i. } age 8 Fs “ . S ] - ais 
ior a conveyance OF the connicting utlle to Compialh- 


bill was dismissed oi) demurrer. Vance brought his 
. } . se +s ¥ — : oe } } 
Pius court, VV Cliler JUStICe Waite, afiirmed the de- 


} 
+? 3% . * } | : ‘> a 4 Pi " " . +? 
SAVING nNotvnling agalnst Vahces Gapaucity to sue. 
> i « 
the above eases, this court seems to have assumed, 
> . ; } + | ) Tir] t "4 ‘ mI | ] >} Gc } = ’ ‘ [| ~ 
USSION, the PIYNt OL a Man, damnined bY a U.B. 
Issued tO another person, to hie a bill with a view 
" . . " 
matment £192 4 t ¢)iijn vrac 2, . ar { YP RPAaKNE 
patent out of the way. But there are other cases 
” ] } 7 } + 7 . : x? oz 
rt has deliberately doubted. denied. O! affirmed 
wcIty tO sue In Such Cases. U.S. v. Hughes (1) 


JOS) Was, Stranve to sa 


it court, on behalf 


y,an dnformation, filed in the 
of the as x In the name ot the 


and patent for fraud, because 


Q } >< 
ad been first entered bv a preemptor whose entrv was 


l,and whose title and occupancy were known to Hughes 


3 of his own en 


nd patent. Hughes demurred. 
and the bill dismissed. The U.S. 


——— aos 


rrer Was sustarnes 
aled to this court. which. by instice Catr eversed 
aiead tO this court, Which, bV Justice Catron, reverses 
] ; > - ¥ | 
and eaneceled the patent for fraud, saving the U.S. 


But the case came 


lat 1t must sue. 


ain in Hughes v. U.S. (4 Wall., 232, 236), and the court said, 


stiee Field, that “it was the plain duty of the United 


the patent to Hughes. But this was 


rtherance of equity; for, said the court, “ Relief, when 


( 


} 


ther instruments are executed bv mistake or inad- 


‘ 


fi agents, as well as upon false suggestions, is a common 


equity jurisprudence.” 


{ I[d.. 236°. ‘The right of the 
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mant of the land 


1e words of Carroll v. Safford, (3 
be done on the ground to } 


ree. The court does not discuss the question whether the 


} rnme! nN sue in bills to eancel its own land patents; 
.it is clear that in Stone’s case the government alone could 
All eases, perhay iy be solved by some appropriate 
m the sages of the law and the ease of Stone, and in- 
all the cases upon the point of law now under discussion, 
eon | ae oft old J l} | / Or datur HMOill daminificato. 
eC] Cent., OJ.) An action 1s not olven tO One who 1s hot in- 
In the ease of Stone. the Jand in controversy was the 
rty the U.S... and het | vernment alone could sue. 
S Ss1iver Ladd Wt he At ZL where Silver sued LO 
| Ladd’s land ] t | ourt, through justice Miller, re- 
led the case fora con\ of Ladd’s title to Silver, say- 
r that to eancel Lad it would leave the title in the U. 
‘ + . 
S 1d might well be dou the patent could be set aside 
unless the | %. were a part But in U.S Minor, (114 U S., 
. . 
933, 2435.) 1us Miller, prot ne the opinion of the court 
d eated federal hnterrereh n otner Cases where thre vyovernh- 
ment has no interest in the land. There, the U.S. brought a bill, 
tne U.S. wreuit court fo Cali ornia, to eancel él land patent 
for fraud. The bill was dismissed on demurrer. On appeal by 
the government the decree was reversed. “ We have steadily 
h ”’ said the court. “that. though in the absence of fraud the 
were conelnd: | by the action of the land Department, a) 
j str tion of f ). { TL " t ’ alone hve SUCCES a4] party obtained Ai 
/ it, ii ight be CO ji rected tft €4 By | ie neh PhiOT Se when the Pre WAS fraud 
: : ; , . . a 

me’ (dd., 245-’4.) The court added :—“And it may 
b COIMe a erave Que LIOn 1} SOME future ease of this character, 
how far the officers of the government can be permitted, when it 
has O ll St in the prop rtvy or in the subiect f the litieatio) 
bi¢ Bas -UR2% PLroperes roi bile AU b Ui Li L1LI@ a i ij, 
to use its name to set aside 1ts own patent, for which it has re- 
ceived full compensation, for the benefit of a rival claimant. The 


bL1OnN, however, qaoes not arise h re, 101 halt the land covered 


he patent would revert to the United States if it was vacated.” 


ins, (96 U.S , 5380,) this court, also through 
. ufter the U.S. issued its patent, if fraud, 
ike, error or wrong had been done, the government xhould 
party injured; but that if an individual 

has been injured, he may sue. (/d., 583.) 

it is submitted, with respect to such a suit by a citizen, that, 
How., 441, 463,) “This may 


a cloud from being east on the 


- 


LO eancel, if the 


— 
bee 
< 
ae 
—d 
os 
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COmMmpilialhant s title. or to remove such eloud: We. 


TI 


pl Q tee St, Ene TY 2 { 
Leele v. SMeilting Co., (106 U_S., 44 


oe ae : at aero. } } was ° ; ; 
ie Old saw, aclio non datur non damnificato. is also illustrated 


which was ejectment, in 


‘ 
the U.S. circuit court for Colorado, by the company, claiming 


— 


dm ae Mel 


| 


under a U.S. mineral land patent, against Steele and others, 
claim rg in possession under a town site entry of the publie 
lands o »ULS. Steele answered that the company’s patent 
was void pe fraud, &e. The company demurred to these de- 
fenses. The circuit court sustained the demurrer and entered 
judgment for the company. Then Steele, by writ of error, 
brought the case here, where justice Field, speaking for the full 
bench, affirmed the judement below. Said the court, — to 
vacate a U.S. land patent “the remedy of the aggrieved party 
must be sought by him in a court of equity, if he possess such 
an equitable right to the premises as would give him the title if 
the patent were out of the way. If he song a with respect to 
the Jand no such position as this, he can only apply to the 
oflicers of the government to take measures in its name to vacate 


the patent or limit its operation.” ag 454.) But the proper 
officer to decide, In such eases, w bethe the government should 
sue, Is the secretary of the interio Y Wests rn Pacifie R. R. « 


v. U.8., 108 U.S., 510, 511,) who ae declined to advise such 


: -] 664] pisahaie sailed { mr = ] ] jy \, 
sults where ene perenne has no interest in the land.” (Mary 


Yaney’s 12 Copp’s Land Owner, 295; s. ¢., 4 Decis. of Dept. 
of fh anon “relating to Pub. Lands, 366.) In that case, whieh 
was a conflict between winrar de pre-emption entry and certain 
junior host fe patents, secretary Lamar, citing the decisions of 


this court, said.— 


“There does not seem to be any reason why Mrs. Yancey may 
not assert any legal or equitable it she may have In the land 
in the courts of the country in her name.” And see Jeremiah 
Hall’s case, 18 Copp’s Land Owner, 11; s. ¢., 4 Decis., &e., 373. 


The above review of the cases on — point III of our brief 
justifies these conclusions:—Ist. Where a man’s right to land, 
under the land laws, is injured by a hostile U.S. patent, he may 
bring his bill to cancel it. 2nd. The books show no case wher 
this court, under such circumstances, has dismissed such a bill 


on the ground that the U.S. should have sued or authorized the 
suit. 38d. There are cases where this court, under sucl 


} 
stances, has sustained an injured settler’s bill, and ae elared th 
hostile patents void. (Kk. @., Cunningham v. Ashley, 14 How., 
377, d19, 389.) 4th. Where the rights of ee government alone 
are injured, the government alone can bring the bill. 

Now, 1n the present case, What interest c the covernment ? 
If this cous annuls Craig’s titles, it seems that his 73,251.55 
acres, in place, will rem: ain the property of the government. 
But, whilst congress only confirmed the claim of Vigil and S aint 
Vrain for 22 square leagues, equal to 97,650.96 acres, the deriva- 


tive claims presented to the scale and receiver aggregate 3! 


claims and 183,553 85 aeres. (Transe., 184,186.) Of these claims, 
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The truth, so far as it ean now be found out, seems to be, that 
Hallum needed funds to pay the heavy expense of con | 


2 ae ” . , : -ahon ( i ae ee : 
Leitensdorfe} S ¢CiadimM, and Was peating about ior a cash purchasel 


pe | ‘ . : } { } 
of a half interest. Knowing that an appeal would he to the com- 
ae . . 1 ye ee ¢ 3 * " 
missioner from all the decisions oi stanton and Cook, tTahsc., 
: : oe oa Poa RS ie es 
$9,) it would have been folly for Hallum to bribe them. 
Moreoy er, Wwe are persuade d that a sense of Oratitude o M 
a . ° es ) | ‘ 7 t+ ' 
Hallum for his loving kindness in signing the stipulation for r 
: ‘ } } ] , 
Versing’? the deeree below \Palnst Craig, will induce th pDpeiaht 


to forbear from pressing this insinuation against Mr. Wallum?’s 1n- 
tegrity. 

Judge Hallett treated | : ity. 
But, were it otherwise, Adams was a buyer pendente lite, and 
should appear by counsel here and In the wens ral land ofthee, as 
Vhet 
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irs. Kane has done. \ 
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In considering 

‘ hh: ' >] , tT OY . . > 6 Intay this eT So Ah » réd . 

ant rene: Cnougn Interest to MamMtain t LIS SUL, Lie COMVeEValCces to 

Adams aluid Heath hay be ] 
p ‘ —. 7 j Be i ae , 

On the 18 August, 18738. after the deed to Adams, Hallum con- 


. . 1 T> 4 . F Pe ape " 
‘fers claim and to John b. Lester a like interest. 


} ? ? ? ? 
ester, on the 1 Si ptember, 1873. conveyed his interest to Darby. 
' — | ’ 
17 | 6)e) ’ | | | | : 
vho, on the 22d June, 1874. conveyed all to Josephine | 1S- 
: 


) 
worth. These three deeds, all absolute, are not in the transcript 
ut are referred toin Hallu Trai 
time, on the 5 May, 1874, Hallum conveyed to Josephine Farns- 
worth, complainant’s sister, t FY } | 
had held in trust for complainant. (Lranse.,172.) This convey- 


ance, though absolute in terms, was in trust for complainant, 
vy =F : i? = - |, 2 ’ —- / j | i 
who feared to hold the land:in his own name. (/d., 84 rhe 
rh ? j . ] 2 + j } 
I Dv athaa Its |] aes 


erounds of his apprehension are explaines 
the veneral land office as a basis for relief. (See copies of 
Transe., 840-340.) 

From this recital it seems that after Darby’s conveyance t 
Josephine Farnsworth, she held two sixteenths of this claim ab- 
solutely and seven sixteenths in trust for complainant, : 
John Hallum held seven sixteenths absolutely, to enable | 
provide counsel and conduct this case. ‘These were all undivided 
shares. 
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She, as one of his witnesses, proved the existence of that interest 
in him at the time the suit began, (Transc., 425,) thus acgulescing 
i the suit by her cesta Que t7’ ust. 

[t also follows that Thomas J. Allen now owns, as a buyer pen- 
dente lite, the whole interest of Thomas Leitensdorfer, Eugene 
Leitensdorter and Josephine Farnsworth in this derivative claim, 
being the former seven-sixteenths held by Thomas Leitensdorfer 
and the former two-sixteenths held by Mrs. Farnsworth; and 
also OW])hS the whole interest of those three Persons and of John 
Hallum in see. 24, and in the E. halves of sect. 28 & 32, T. 32 
S., R.63 W., and an undivided half interest in the Trinidad town 
lot, as quit-claimed by him to Mrs. Farnsworth on the 16 April, 
1877. It will remain for a future suit to determine whether Mr. 
Allen, as the buyer of the whole derivative claim of Thomas 
Leitensdorfer, is not also the owner of Hallum’s undivided seven- 
sixteenths in the claim at large, and of his remaining interest In 
the Trinidad town lot,on the ground that Hailum, by neglecting 
to pay the costs of the derivative claim, by abandoning the claim, 
and by stipulating with Craig’s attorney for reversing the decree 
below against Craig, has forfeited his share in the proceeds of the 
claim 

Between the filing of this suit and the decree below, no sales 
were made by he owners of Leitensdorfer’s claim. The effect of 
the sales made after that decree, will be examined under proposi- 
tion V. The oi S ne before suit, were, as it appears, generally 
made to raise funds for prosecuting the de rivative Rate lor 
this purpose the claimants also from time to time, after the filing 
of the claim, made small reling uishments to the U. S. of parcels 

land in the claim. Some of these relinquishments = pear, 


though not in a ve ry authentie sh: ape, On pp. 6+, ef SeY., | ‘vi- 
dence 1n be hh alf of Ap peliant in support of motion sit ae to 
show cause.” A number of them are in the transcript, (pp. 333— 


390 ;) bat from the testimony, (id., 86, & 340-345,) it is hkely, that, 
in a proper proceeding, they will be ultimately held void for 
duress, forgery, &c. The relinguishments, when legal, were made 
for small sums of money paid by settlers wishing to homestead 
or pre-empt the tracts involved; but they were always made to 
the U.S., for the derivative claim was an equitable incambrance 
on the federal title, and the relinquishments removed the incum- 
brance and enabled the government to at once dispose of the 
tracts relinquished, like any other of its unoffered public lands. 

Assuming for the nonce that all of the relinquishments made 
in Thomas Leitensdorfer’s claim are legal, they will, when elim- 
inated from that claim, leave the following tracts and areas re- 
maining to the claim; and the court can verify the computation 
by striking from the subdivisional diagrams of the claim, 
(Transe., between pp. 284, 285,) all of the subdivisions relin- 
quished: 
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les several thousand acres covered by coerced relinqush- 
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admitting that all of the relinquishments, voluntary 


ced, were made before suit. it appears, from the above 
it, that, when this suit was filed. this claim embraced at 


60 acres. Of this quantity, Thomas Leitensdorfer, as we 


own, was then the beneficial owner of 7 sixteenths, 1. €., AS 


ction of 640 acres in the diagrams of his claim is divided 


«ay 
y > 
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quarter sections, or sixteenths, he then owned 7 sixteenths, 
icres, in each section. Now, 7 sixteenths of 9,960 acres, the 


sf 
7s 
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not then relinquished, amount to 4,357.50 acres, 


which, at $1} an acre, the minimum price of the public lands, 
are worth $5,446.873. This was the value of the interest of 
Thomas Leitensdorfer when he filed this suit. As we have also 
shown that Allen now owns that interest and 2 sixteenths more, 
i. c., 9 sixteenths at least, his interest is now at least 5,602.50 
acres, for which, as appears by his deeds, he paid $22,000. 

So that the pecuniary interest of complainant suffices, and 
would suffice even deducting from it the half of it conveyed 
about the 1 August, 1873, before suit, by Hallum to the bubble 
Joseph S. Adams. But, as before explained, Leitensdorfer virtu- 
ally proceeds on behalf of-Adams if he has a share, before both 
the executive and judicial departments of the government. So 
Tong as the derivative claims of Leitensdorfer and Craig are, in 
law, pending before the executive, this suit must proceed in their 
naines, for it is merely ancillary to the phere. before thi 
executive. Craig’s title suspe nds the trial, by the commissioner, 
of all of the ap peals of the derivative claimants. ‘To remove that 
title was therefore essential. But whether the suit was brought 
Leitensdorfer or by some other appealing derivative was not 
important. Hence, the thing in dispute now is Craig’s title, not 
complainant’s. Therefore, we do not ask the court to establish 
our title, and for this reason it only devolves on us to show a 


prima facie title, and to show that Craig’s title, “ the matter in dis- 
pute, tips exclusive of costs, the ~ideng value « . five hundred 
dollars,” &e. (Act 3 March, 1875, 1S stat., 470.) i e have fully 


shown both of these things. 

But Stanton and Cook rejected Thomas Leitensdorter’s claim 
on the ground, mainly, that the original deed from the grantees 
to his brother Eugene Leitensdorfer was not produced before 
those officers, and had never been legally delivered. (Transc., 
524.) Men who swallow a camel will strain out a enat. Dona- 
ciano Vigil, who, as secretary for governor Armijo signed the 
order for placing the grantees in possession of this grant, 
(Transe., 252,) knew the grantees and Eugene Leitensdorfer, and 
proved before the register and sg tai that he knew the deed 


from the grantees to Leitensdorfer; that Judge Charles Beaubien, 
who was a witness to the deed, Gil. 287,) was authorized by th 


grantees to deliver the deed, through the witness, to Leitens- 
dorfer, and that the witness, in 1849, after Leitensdorfer’s return 
to santa Fe, delivered it accorcinely. (‘Transe., 288.) Tre ab- 
sence of the original deed was explained by showing that it was 
in the hands of Hiram Crittenden in Saint Louis, who told wit- 
ness “he intended to hold on to the deed until Leitensdorfer 
paid him.” (dd., 488.) This was in 1855. Simeon Hart says he 
saw the original deed in Crittenden’s possession; that it was 
shown to him in June, 1871, by Crittenden; that he recognized 


Saint, Vrain’s signature to it; that the document A, annexed to 
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is made, without the necessity of delivery.” (Civil Law of 
Spain and Mexico, Sehmidt, art. 987.) “If the donor die, before 
the donee has accepted, the donation remains in force and is 
obligatory on the heirs of the donor, who, in the event of the 
acceptance of the donation, must deliver the thing given, if it 
has not already been done.” (/d., art. 951; Iuero Real, 1. 10, 
ks 32, ea | 


Che donation of Vigil and Saint Vrain to Eugene Leitensdor- 


fer is badly printed on p. 290 of the transcript. It is correctly 
printed on p. 287. There it appears that the grantees “donate to 
Hugene Leitensdorfer and successors the one-sixth part of the land 
which our possessing in said locality embraces, withdrawing 
therefrom all our rights so that he to whom we execute this deed 
mMmavV enjov wnint rrupted possession.’ ‘These words intended tha 


i 
Rn 1 } ; : ee PO oa. e , 
the donee should enter on and cecal exclusive sper sen ot a ‘ge 
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C1iIUC part OF the Grant, ror the agonatlon aoes hot ae bal 
rae - ee rs Raia 

undivided # is donated. This 1s clear mm the evidence a James 


S. Gray, who had been Saint Vrain’s ahr’ (‘Transe., 302.) No 
formal partition was ever made or mentioned. but the posses- 
sion cues the donation was a partition in effect. 


This is the view taken by congress. ‘The grantees were strictly 
required to locate gee assumed residuary claims; (act 25 Febru- 
ary, 1869, S. 4, 15 stat., 275;) but the actual settlers, “holding 
possession ul - T titles or promises to settle which have been 


mM: ae 4 said Vigil and St. Vrain, or their legal de ore ntatives, 
(id., S. 1,) were not bane to locate their claims, or to separate 
hoe Pr the mass of the grant, as that had sina been done, 
in fact, by their separate actual settlements, which, under the stat- 
ute, was a sufficie ai pa — So, though Vigil and Saint V2 

under the criginal grant to them, were tenants in common, aa 
though we can find ne o proof that they ever made partition of the 
land, yet S. 1 of the act of 1869 treats their hypothetical 1 
claims as separate “claims of eleven leagues each,” &e. The grant 
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Beard v. Federy, 3 Wall., 478, 492; Colorado Co. v. Commission- 
ers, 9d U.S.. 2od, 2b, by justice Miller.) The ease last cited in- 
volved the Gervacio Nolan grant, as confirmed by act of 1 July 
1870, 16 stat., 646; and the grant and act are a 
with those now under discussion. 

Such being the law, the practical question here is not whether 
Thomas Leitensdorfer’s settlement and title are within the com- 


iw or the eivil law, but whether they are within the act of 
ll | T ] . > 1, } ] " . 
J. N mw that act does not demand that his title 


» February, 186 
perfect, nor that he should have any title, in the strict sense 
the word. Mere promises to settle persons on the grant, suffice 
made to them by the grantees; and the act does not require 
at such promises should have been in writing. ‘The vital re- 


lirement was settlement, but the authority under which the 
ttlement was made, was a subordinate thing. This fact, and 


he fact that the grantees have no legal claim or title to any part 
the erant, are admitt ed in Craig’s answer. (Transce., 60.) If 


settier was on the orant without a title Or p romise to settle, 
Was entitled LO his LoO ar CTeS usa epee or pre-emptor, 
"at r the re he ral I; “aws Aas appl 1e ve by S. L { the act of LS6Y. lf 


or his vendors had such title i he was entitled, un- 


er that Sec tion, tO an lai ake helo 1d f or all the land eni- 


D1 din hist itle or promise. The extension of the pub lie sur- 
over the whole oraht, under the secon d section of the : act 
shows that the U.S. treated it as public land, simply encumbered 
with an equity in favor of the derivative claimants. 
So much for the sufficiency of the interest of ‘Thomas Leitens- 
His brother Eugene is out of the statute, for he was not 
. ae late of the a 
LEITENSDORFER’S SALE TO ALLEN, pendente lite, DID NOT CAUSE 
H . t 20) iA cI 
| irt and the int ene ageanwne as we have shown, prop- 
i | : 


his is false. a 


lorfer’s claim and of his own, a1 
tinued up to the end of the last term of this court. All of his 


reecrd cannot be made by sales 

the land pendente lite. But no law forbids such sales by either 
his suit. “ shall not be inalienable,” says the 

mof the common law. The affairs of men cannot stand 
to await the slow wiring Ea r judicial action. On 
21 August, 1874, twelve years ago, Craig wrote the commis- 


sioner urging an immediate cc side ration and decision by the 
ommissioner of all the appeals « 
ending. (Transce., 396.) ‘This admits in his answer. (/d., 


the derivative claimants then 


He also charges that ee thereupon affirmed 
tanton and Cook a rainst complainant. (dd.) 

nd is as improbable as Soon after his letter 

21 August, eahis Geaoarciliaoisadine thn acheaoeeal Saneene 
id his dilatory tactics were con- 


rape 
decision of S 


rgies have been directed towards delaying the trial of his 


aim and Leitensdorfer’s on their merits, before the executive 
id judiciary. oe for him and his counsel to plead now 


t this suit has al — by reason of the sale of either of the 
ims involved since 1874, would be an effort to take advantage 
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of their own wrong. All of the derivative claims would prob- 
ably have been settled by the commissioner in that year had not 
Craig so effectually scotched the wheels of the commissioner’s 
appellate jurisdiction. 

Moreover, the sale to Allen could not cause an abatement - 
of this suit, because that sale and the sales by Craig, being made 
pendente lite, have no effect atallonthesuit. “ The railroad com- 
pany was a purchaser pendente lite, and was not entitled to be 
made a party to issues pending and undetermined when it pur- 
chased,” said this court in Swann v. Clark, 110 U. S., 602, 607. 
In Whiteside v. Haselton, (id., 296, 300-301,) the court, through 
Justice Miller, speaking of a decree against Haselton in a pre- 
vious suit, said :—“ It is argued that it does not bind the Bartow 
Iron Company, who are innocent purchasers from Haselton. But 
they bought pendente lite, and by the well-known rule on that sub- 
ject, are bound by this decree.” And in Tilton v. Cofield and al., 
on appeal from the supreme court of Colorado territory, (93 U.S., 
163, 168,) the court referred to the appellees as buyers pendente 
lite, and then added :—“After their purchase the court, the parties, 
end the res, stood in all respects as they stood before; and the 
judgment, sale and conveyance have exactly the same effect as 
if the appellees and the facts upon which they rely had no ex- 
istence.” 

If such is the law, all buyers from Craig or Leitensdorter, 
pendente lite, will be bound by the decision on their derivative 
claims in this court and before the commissioner, and the case 
must yo on before both jurisdictions, in their names as the 
nominal parties. The prosecution of the suit in the names of 
Craig and Leitensdorfer, is “not inconsistent with an equitable 
and beneficial interest in another.” (Cromwell v. County of Sac, 
94 U.S., 351, 3860, by justice Field.) “It is well sett 
assignment by a defendant of his interest in a litigation does not 
necessarily defeat a suit. His assignee taking pendente lite 1s 
bound by what is done against him. Theassignee may,at his own 
election, come in by an appropriate application, and make himself 
i. party, so as to assume the burden of the litigation in his own 
name, or he may act in the name of hisassignor. <A pendente lite 
assignment carries with it an implied license by the assignor for t 
USE of his MaATILE mn the CAUSE by the ASSL NEE to protect the rights ASsigire we 
(Per chiefjustice Waite,in £2 parte Railroad Co., 95 U.S., 221, 226, 
where the assignment had been made below.) Craig’s buyers, as 
we will show, are chargeable with notice of the flaws in his title; 
but Allen bought the title of Leitensdorfer on the 10 April, 1882, 
after the dismissal of Craig’s first appeal on the 16 January, 1882. 
For this reason, and because it has never at any time, been in 
Allen’s power to become a party to the record, (as Craig’s buyers 


| 


might have done below by supplemental bill or by an original 


; 
fi 
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bill in the nature of a supplemental bill, 2 Dan. ch., 1517, n. 4, 
)this court should protect his interest ae re and give him 
sfor Thomas Leitensdorfer, he swore 

the cause after transferring his 


~ i] } 

cil €G41., 
i ES ae 

the control of this Sult. A 

™ to ¢ lo W ith 


} 
- 
e to Josephin 


equlta le ti e Farnsworth on the | 8 December, LSSO. 
(P. 17 of our “Answer to Motion of Appellant.”) Allen’s ultimate 
pure hh: se of all of the interests 1D Letonssertee s derivative claim 
is not ground for abatement in equity, but ra ther ground for pro- 


} 


tecting him. Generally speaking, if any prope rty or right in /iti 
is transmitted to another, he is entitled to continue the 


ration l 

suit, or at least have the benefit of it, if he be plaintiff; Edwards, 
Receiv. 19; 9 Paige, Ch. 410; or it may be —— agalnst 
him, or at least perfected, if he be de fens l¢ AL; tory Iq. rt. S aoe, 
142: 7 Paige, Ch. 290. (All cited, 1 Bouv. sae Dic.,“ Abatement 


n Chanecerv Practice.) Especially shouldthiseourtallow All en to 
have the benefit of Leitensdorfer’s suit against Craig, since Lei- 
tensdorfer is dead and the court had before taken a bond for costs 


Asan effort has already been made » by Craig’s counsel to de- 
prive Allen of the benefit of this suit, through an agreement with 
Hallum for reversing the decree below, and as other efforts of a 
like kind may be resorted to by reason of complainant’s recent 
death and of the resulting change of the nominal parties, 1t 1s 


proper to show here that no counsel for such parties should be 
} 1} ' , 
allowed to sacrifice Allen. “Although an attorney at law, 
merely as such, has, strictly speaking, no right to make a com- 
promis ; yet a Court would be disinclined to disturb one which 


was not so unreasonable in itself as to be exclaimed against by 
all, and to create the impression that the judgment of the attor- 
ney has been imposed on, or not fairly exercised in the case. 
But where the sacrifice is such as to leave it scarcely possible 
that, with a full knowledge of every circumstance, such a com- 
promise could be fairly made, there can be no hesitation in say- 
ing that the compromise, being unauthorized and being therefore 
in itself void, ought not to bind the injured party. Though it 
may assume the form of an award or of a judgment at law, the 
injured party, if his own conduct has been perfectly blameless, 
to be relieved against it. This opinion is the more reason- 
le because it is scarcely possible tha t, in such a case, the oppo- 
site party can be ignorant of os unfair advantage he Is gaining. 
His conduct can seldom fail to be tainted with some disingenuous 
practice; or if it has not, he knows that he is accepting a sur- 
render of the rights of another from a man who is not authorized to 
make it.” (Holker v. Parker, 7 Cr., 486, 452-3, by Marshall, C. J.) 
Here, dae isno pretence that Hallum, or any persons but 
the undersigned, have ever bee: nemployed in this court by Allen. 
(And see p. 20-21, of our “ Answer to Motion of Appellant.’’) 


- 
—£ ws 
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So, in Platt v. Jerome (19 How., 384, 385), where the writ of 
error was dismissed in this court in consequence of an agree- 
ment of those parties to settle and discontinue the cause, the 
court said: “ No doubt, if either party had assigned his interest 
to a third person, by which such third person had become pos- 
sessed of the beneficial interest, and the party to the record 
merely nominal, the court would protect such interest, and give 
him the control of the suit.” In the present suit, no decree is 
possible against complainant or Allen save for costs, and Allen’s 
bond shows that he is able to respond to such a decree. Allen 
asks no decree establishing his title, but simply asks an affirm- 
ance of the decree below against Craig’s title, in order that the 
commissioner may then go on and decide the claim of Leitens- 
dorfer for its true owner. However the derivative claims of 
Craig and Leitensdorfer, in the shape in which they are now 
pending before the commissioner, may have been transferred or 
subdivided, they still exist there unchanged, so that the decisions 
of the commissioner on them, subject to appeals to the secretary, 
will reach every parcel and owner of them, depriving the owner 
of his title, where the decision is adverse, or confirming his title 
where the decision is favorable. 


VI. THE DECISIONS OF THE REGISTER AND RECEIVER FOR CRAIG 
AND AGAINST LEITENSDORFER ARE NOT FINAL, AND LEITENSDORF- 
ER’S APPEAL FROM THOSE DECISIONS, NOW PENDING BEFORE THE 
COMMISSIONER, SHOULD BE TRIED. 

The powers of Stanton and Cook are founded on section 1 of 
the act of 25 February, 1869, 15 stat. 275, which provide; thit 
the bounds of the Cornelio Vigil and Ceran St. Vrain claims, of 
11 leagues each, shall be adjusted according to the lines of the 
public surveys; “and the claims of all actual settlers upon the 
tracts heretofore claimed by the said Vigil and St. Vrain, holding 
possession under titles or promises to settle, which have been 
made by said Vigil and St. Vrain, or their legal representatives 
prior to the passage of this act, who may establish their claims 
within one year from the passage of this act, to the satisfaction of 
the register and receiver of the proper land district, shall in like 
manner be adjusted,” &e. 

Tis is a publie act; for it affects 714 actual settlers under a 
very general classification (transe., 380-394); it affects, besides, 
about 62 derivative claimants, referring to them solely by a 
eeneral classification (id., 368-3879); it involves 4,096,345 acres— 
all public land, save, perhaps, 97,650.96 acres confirmed (id., 253, 
402, and eye-draft opposite 347); 1t embraces parts of the large 
counties of Las Animas, Bent, Huerfano, and Pueblo, in Colo- 
rado (id.); and it names no specific land district, register, re 
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ceiver, surveyor general, commissioner, derivative claimant, 
other settler. Such an act would be a public one by common 
law; (4 Report, 79; Jones v. Axen, 1 Ld. Raymond, 119; and 
especially Rex v. egret den Siderfin, 209); but in the U.S. the 
disposition has been “to enlarge the limits of the class of public 
acts;” so that auieatly if the act affects in any way public 
s, it will be held public.” (Sedgwick on Stat. and Const. 
88, ed. of 1857.) E. g., 11 Tex., 698; 7 Mass., 9; 8 Black, 
508: 8 How., 569; 10 id., 511; 4 Cr., 384; 8 Cowen. 662; 1 Mis- 
souri, 2 0; 10 Mass., 91; 5 td., 268, 324; and especially 9 Green- 


The act of 25 Feb 1869, 7s not a contract. Vigil and Saint 
Vrain have no interest < it, for their grant was Imperfect, and 
congress constitutionally reduced it to 97,650.96 acres, and pre- 
ferred the derivative claimants to those erantees, and the con- 
firmed area is not enough to satisfy the derivative claims. Craig’s 
answer “admits that the only persons havi Ing any interest In s: aid 


2? Jeacues are and were the derivative claimants,” (Transce., 60,) 
and that the acts of 21 June, 1860, and 25 February, 1869, treat 


them “more as anomalous homesteaders than as confirmees.” 
o the 714 actual settlers on the grant without the author- 
ity of the grantees, the act of 1869 applies the general homestead 
and pre-emption systems. (Sec. 1.) 

If the act of 1869 be a public one, and not a contract, it must 
be construed accordingly, and it will be shown below that, thus 
construed, the decisions of Stanton and Cook are subject to re- 


T 
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vision by the commissioner and secretary. The power of con- 
gre ss 1s supreme in this matter, for the grant, the hypothetica il claams 
of the grantees, and the derivative claims, are, to say the least, imper- 


tect, and are therefore only valid so far as congress has made them so. 
No one person was allowed by Mexico to get the teins “tga of 
more than 11 leagues. (1 Rockwell’s Span. and Mex. L., 452.) 
But this grant has 922 leagues. It was therefore beyond the 
jurisdiction of governor Armijo, and, being so, was void. (Elliott 
v. Peirsol, 1 Peters, 328, 340.) Besides es, there was no erant in 
law. There was the usual preliminary decree of juridical posses- 
sion, and the usual livery of seisin, and nothing more save an 
eye-draft. These things do not constitute a grant. (Hornsby v. 
U.8.,10 Wallace, 224; Spaulding on Pub. Lands, § 5138.) Con- 
gress was therefore free to treat the grant as they have treated it. 
(Beard v. Federy, 3 Wall, 478, 491.) 

The confirmed claims of V "igi ana Saint Vrain are imperfect too. 
They are unsurveyed relinquishments, (Act 21 June, 1860, s. 4, 
12 stat., 71,) and such mere relinquishments that even the settle- 
ments of homesteaders and pre-emptors are superior to the 
claims of the grantees. Moreover, the confirmation of 1860, has 
never, as we have shown, become “legally effective” in the 
words of the act of 1869, s. 2 


Ps 


47 


The derivative claims, also, are imperfect. A stream may fall be- 
low its source, but can never, of its own force, rise ; above it. As 
the grant and confirmation, with respect to the grantees, are at 
least imperfect, the titles, &c., derived from the grantees cannot 
be intrinsically perfect. The derivative claims have never been 
severed from the domain by approved surveys, and the law re- 
gards them as settlement rights, not treating them even as equl- 
ties unless sustained by actual settlement; and hence the sole 
legal right which Craig and Leitensdorfer have, is the right to 
have the pending ap peals tried before the commissioner. Their 
titles can never become truly legal until the commissioner sanc- 
tions them on their merits, and causes legal, approved plats to 
issue for enforcing that sanction. 

If the grant, the claims of the grante és, Or the derivative claims, be 
perfect, CONGrESS, to disencumber th domain prom them, nvay still pre- 
scribe reasonable conditions and limitations to the enforce ment of such 
perfect trtles. 

The enforcement of sonioaite and even of judgments, is_bar- 
red by statutes of limitation. So congress often imposes duties 
and conditions on the owners of perfect land grants, and de- 
nounces nullity against the evidences of title, in case of dis- 
Obedience. (EL. 9, acts 25 April, 1812, s. 4, 2 stat., 713; 27 Feb- 
ruary, 1813, s.1, 2 stat., 807 ; 11 May, 1820, s. 2, 3 stat., 573, chap. 
87.) These acts reach all claims, perfect or impe rfect, without 
oe So, though the general swamp land grant of 28 
September, 18: 5). (9 stat., 519,) to the states, 1s a present grant, 
(R. R. co. v. Smith, 9 W ak $ 3. 9 Opinions, 41, 253 ;) yet the act 
of 12 March, 1860, ( (12 stat., 3,) in order to quiet titles, prescribes 
«a very short limitation within which the selection of swamp 
lands “shall be made.” See, too, Jackson v. Clark, 1 Peters, 628. 
Here, the act of 1869, s. 3, intends that the ap proved plats to be 
furnished under the commissioner’s instructions, after he decides 
the derivative claims on their merits, shall vest the fee. When 
the fee passes, the political department will be functus officio. ‘Till 
then, the fee is in the U. S. and those claims are under the com- 
missioner’s supervision, in subordination, of course, to the final 
controlling executive power of the secretary. As such import- 
ant consequences will flow from the lawful delivery of the plats, 
the law requires them to be made, approved and delivered un- 
der the commissioner’s instructions; (act of 1859,s.3;) for by an 
old and wholesome legislative custom, when an officer, subordi- 
nate to the commissioner, is empowered to grant the ultimate 
evidence of title, or a paper on ‘whose presentation the com- 
missioner shall issue such ultimate evidence of title, the 
law, in view of the importance of the function of such’ sub- 
ordinate, usually invests the commissioner with special con- 
trol, by instruction or revision, over the exercise of that 
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function; (acts 18 April, 1814, s. 2,3 stat., 139, c. 93; 3 March, 
1819. s. 12, 3-stat., 528: 2 June, 1856, s. 4, 31 stat., 204; 
private act 21 June, 1860, s. 3, 12 stat., 886; act 20 May, 1862, s. 
6, 12 stat., 8392; &e.;) and this, though such function of the sub- 
ordinate officer is always necessarily ministerial or executive, 
and though the act of 4 July, 1836, s..1, (5 stat., 107,) which an- 


( e/} 
tedates all but the first 2 of the acts cited, itself. gave the com- 


A oe 


missioner general supervision and control of all such executive 


acts, and necessarily, therefore, of all such ministerial acts. 
The act of 1836 enabled the commissioner to control the 
plats provided for by s. 3 of the act of 1569. Hence the words 
of that section, giving him control of them, are mere surplus- 
age, born of abundant caution suggested by the acts above, 
passed before the act of 1°36; and therefore those words cannot 
found the argument that the decisions of Stanton v. Cook are in- 
dependent of the commissioner’s supervision because the act of 
1869 does 1.0t expressly vest the commissioner with the control 
of them. Sec. 1 of the act of 1836 is now of course suspended 
by R.S., § 453, 2478, which enlarge the powers of the commis- 


sloner,. and resc1nd those OT the president, whatever they were, 
under the act of 1836. 


We have pressed these views of the legal nature of these deriv- 
ative claims, because Craig’s counsel have heretofore insisted on 
a different view of the law, investing those claims with the sanc- 
ity of treaty protection. As to their argument, adverted to 
above, that the act of 1869 meant to exclude the decisions of 
Stanton and Cook from the commissioner’s revision, because it 

subjects the approved plats to his control, it may be ob- 
: at the analogies of the act of 2 June, 1858, (11 stat., 
‘\,294,) point toa different conclusion. The practical construction 
of that act was strongly relied on by secretary Delano, in his able 
p,Jecision of Craig’s case, to show that the decision of Stanton and 
; Cook for Craig was appealable. (‘Transc., 411, 401.) The act of 

1858 embraces, besides a multitude of confirmed claims not spe- 

ecified, certain named claims confirmed by the act. Under the 

act, as well as under the private act of 21 June, 1860, (12 stat., 

566,) the confirmes interested had their option to have their 

claims located, or on proof to the satisfaction of the surveyor general 

of the confirmation of their claims, and of the non-loca‘ion or 
non-satisfaction of their claims, to get from him indemnity cer- 
tificates of location. The acts provide for no revision of these cer- 
tifieates by the commissioner, nor do they empower him to issue 
instructions; and, to complete the analogy to the act of 1869, 
they grant the commissioner a special revisory power over the 
patent certificate of entrv, to be issued by the register and re- 
ceiver to the holders of the certificates.of location, on entry. Yet 
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the commissioner and secretary have constantly exercised super- 
vision and control over-the indemnity certificates granted by the 
surveyors general under these acts of 1858 and 1860, (transe., 
401,) and “the right of such supervision and control has never 
been questioned,” said the secretary. (Jd., 411.) On these and 
other grounds the commissioner and secretary hold that appeals 
hie from Stanton and Cook to the commissioner under the act of 
1869. (id., 828, 411.) 

Surely it is reasonable to extend the general appellate power of 
the commissioner and _ secretary to the decisions of Stanton and 
Cook. Why should congress wish to exempt their action from 
the general supervision of their superior officers? ‘he history of 
registers and receivers generally and of Stanton and Cook partic- 
ularly, affords many reasons why the power of the commissioner 
and secretary should be firmly maintained over such officers; 
and those reasons are strengthened with respect to the act of 
1869, by the large number of its beneficiaries and the value of 
theirinterests. “Grants of immunity from governmental control 
are never to be presumed,” said chief justice Waite, delivering 
the opinion of the court in Ruggles v. Illinois, 108 U. S., 526, 
551. Yetappellant holds that neither the executive nor judiciary 
has power to review the decisions of Stanton and Cook. We ad- 
mit that those men, In exercising their powers, could not be co- 
erced by mandamus or restrained by injunction; (Gaines v. 
Thompson, 7 Wall., 347; Secretary of the Interior v. McGarra- 
han, 9 Wall., 298; and especially Litchfield v. Register and Re 
ceiver, 9 Wallace, 575;) aid admit that the courts cannot 
entertain appeals from their decisions. But it is this exemption 
from judicial control which necessitates the commissioner’s re- 
visory power. Moreover, registers and receiyers are not required 
to be lawyers. ‘They are without a clerk, counsel, library, or 
marshal, and have no means for compelling the attendance of 
witnesses, and no facilities for eviscerating the facts and law of 
any case. To exempt them from control would offer a pre- 
mium toerror and iniquity. Does the law provide for revising 
the decisions of circuit courts, district courts, and the court of 
claims, and in some cases for revising acts of congress and judg- 
ments of the supreme court, and yet place the stamp of omnipo- 
tence on the green and salid fiats of these petty officers? Are 
garments, too large for giants, to be worn by pigmies? 

If the decisions of Stanton and Cook be technical awards as claimed 
by Craig, which we deny, still the commissioner may reviewthem. An 
award of a board of commissioners is not a judicial act, (U.S. 
v. Ferreira, 13 How., 40; League v. De Young, 11 How., 185;) 
but an executive act; and the fact that the award invelves judg- 
ment and discretion makes it executive; (Decatur v. Paulding, 


~ 
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14 Peters, 497 ;) otherwise it would be simply ministerial, for a 
ministerial duty “is one in respect to which nothing is left to 
discretion.” (Mississippi v. Johnson, 4 Wall., 475.498.) For ex- 
amples of maging duties, see Marbury v. Madison, 1 Cr., 197, 
and Kendall v. 12 Peters, 524. Registers and receivers are 
executive ae “2d they use judgment and discretion. 
(Litchfield v. Register and Receiver, 9 Wall.,575, 577.) If so, they 
are within the act of 4 July, 1836, § 1, and within the sections of 


the revised statutes substituted for it, and so are subject to the com- 


missioner’s supervision. 

nd the awards of Stanton and Cook, if they were commissioners, 
could only have been final between the U.S.,and Vigil and Saint 
Vrain, and its finality as to them does not preclude citizens from 


setting up hostile or conflicting claims to the quantities of land 


award qd. 1? QO] negy r. Vasse, i Peters, 194, 4 yh bbicoe v. Bache, 
14 Peters, 95; and especial.y act 3 March, 1849, 5, 9 stat., 393 :) 
If Stanton and Cook had power to s ‘ttle forever fda the title 


was out of the government, it does not follow that they could de- 
cide irrevocably in whom the title had vested; for the act of 1869 
did not contemplate that claimants should file, before the register 
and receiver, adverse claims against each other and so test the 
relative merits of hostile pretensions. Such conflicts may be set- 
tled by the department and the courts, after the preliminary ad- 
justment by the register and receiver. “ We announce this to be 
the settled doctrine of this court,” said justice Catron in the 
analogous case of Garland v. Wynn, 20 Howard, 6 

But the power of Stanton & Cook was not absolute. To hold 
the contrary, is to allow those men a power denied to the secre- 
tary and to the courts, which 1s absurd. “ Every interpretation 
which leads to an absurdity, ought to be rejected.” (Vattel’s 15th 
maxim, Potter’s Dwarris, 128, ed. of 1871.) “ When the legisla- 
ture have not expressed their will in terms that are precise and 
see ectly determinable, it is to be persumed that they desire what 
is most equitable.” (Vattel’s 3lst max., zd., p. 130.) 

The bi of 1869 must be read, not by itself, but with other 
acts 11 part materia. Paffendorf says: “It gives great light to 
the interpretation of obscure passages, to compare them with 
others that have some affinity with them.” (Potter’s Dwarris, 
133.) Grotius says: “When the words of a law, contract or will 
are capable of two or more senses, so that the meaning of the 
writer is left doubtful, what has been spoken or written by the 
same law maker, testator or contractor upon some other occasion, 
is a circumstance of the doubtful writing.” (J/d., 186.) And the 
American rule is that “ All statutes in pari materia are to be read 
and construed together, as if the Vy formed parts of the same stat- 
ute, and were enacted at the same time; (Jd., 145,) for “It is to be 
inferred, that a code of statutes relating to one subject, was gov- 
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erned by one spirit and policy, and was intended to be consist- 
ent and harmonious in its several parts and provisions.” (Jd., 
189.) 

The act of 1836 formerly, and now art. 458, R.S., are remedial, 
so far as they give Leite! isdorfer a right of appeal to the commis- 
sioner and secretary, (7d., 73,) and are hence to be liberally construed. 
(dd.) “This rule,’ says Dwarris, (7d., 251,) “applies especially in 
statutes giving a right of appeal, which are to be liberally con- 
strued as in furtherance of justice.” (/d., 231, n. 31.) And if,as 
has been argued by Craig, the act of 1869 is private, and creates 
a new jurisdiction, it must be s trictly construed; that is to say, as 
the act does not declare that the decisions of the register and re- 
ceiver are unappealable, therefore they may be reviewed. “Pri- 
vate acts of parliament, conferring new and extraordinay powers 
of a special nature upon particular persons, affecting the property 
of individuals, or giving exemption from a gener al burden at- 
taching by law upon all parties, shall-receive a strict interpreta- 
tion.” (Potter’s Dwarris, 257, and cases there cited.) “A statute 
creating a new jurisdic tion ought to be construed strictly. And 
the jurisdiction of the supervor anvil ought not to be ousted ia by 
CLPPESS words or necessary implication. Tind: ill, C. an In cde ‘liv ering 
his judgment in Crisp v. Banbury, where the words were ‘that 
the matter shall be referred to the arbitration of, &e.; fully recog- 
nizes this preposition.” (Jd., 259,and cases there cited.) 

Now, the act of 1869 does not oust the jurisdiction of the ‘de- 
partment or courts by “express words.” And so far from the 
statute ousting that jurisdiction by “necessary implication,” the 
implication, as derived from the acts in part materia, cited below, 
is the reverse; and in all cases of implication the American rule 
is:—“ That which is implied in a statute, is as much a part of it 
as what is expressed.” (Potter’s Dwarris, 145, ed. of 1871; U,S. »v. 
sabbitt, 1 Black, 55, 61; Gelpeke v. City of Dubuque, 1 Wall., 
220, 221;) 

The derivative claims under the act of 1869 belong to the class 
of public lands or private claims. If they belong to the former, 
they must be anomalous homesteads; but no homestead can ex- 
ist independently of departmental supervision. (R.S., §§ 441, 
“Second ;” 2289; 2478.) If they belong to the latter, which ig 
the view most favorable to C raig, then ‘the act of 1869 is one of 
the class of acts for adjusting private land claims ; “but they con- 
stitute a land system, are all in pari materia,and in explaining 
their meaning and import, are to be regarded as one statute.” 
(Ryan v. Carter, 93 U.S., 78, 84; Patterson v. Winn, 11 Wheat 
380, 386.) 

Stanton and Cook were not arbitrators, or comméssioners, or a 
court, and hence their decisions are not awards or judgments. They 
have none of the ear marks of such boards or tribunals. A re- 
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view of the acts creating boards of land commissioners will prove 


vllis. C 
1SO4. S. 4 et se q-5 ae ee oe March, 1805, S. 5 et Seq., 2 stat., 
324; 25 April, 1812, 8S. 1 ef seq., 2 stat., 713; 8 May, 1822, 5. 1 ed 

y., 9 stat., 709; 3 March, 1851, 9 stat., 681; 22 July, 1894, 5S. 
89.10 stat., 308: 22 June, 1860, S. 1-9, 12 stat., 85; 3 March, 
1877, S. 2 ef seg., 19 stat., 377, &e. These acts prove that where 
the legislative power intends to invest a board with final Juris- 
diction, elaborate machinery is provided to guard the interests of 
the government and people; to insure truth and justice and a 
thorough examination ; to avoid surprise, fraud and error, and 
to secure confidence and respect for the findings of the board. 

When the decisions of such boards are intended to be conclusive, the 
board always consists of an odd number, usually, 3, and the act dectares 
their decisions final. For instance, the boards for the Louisiana 
purchase, created by act 2 March, 1805, S. 5 et se qd: (2 stat., 324,) 
were afterwards allowed, in cl specific class of cases, to render a 
final decision, “which decision of the commissioners” says the 
act, “when in favor of the claimant shall be final, against the Un1- 
ted States, any act of congress to the contrary notwithstanding.” 
(Act 3 March 1807, s. 4, 2 stat., 440.) See, also, acts 3 March, 
1791, s. 4 and 6, 1 stat.. 221; 3 March, 1803, s. 6, 2 stat., 229; 3 
May, 1822, s. 5, 3 stat., 709; 3 March, 1823, s. 1, 3 stat. 754. 
But there is no act which calls the register and receiver in this 
case a court, or commissioners, or arbitrators; nor do they call 
themselves so; nor has the bureau or department ever called 
them so; nor is there any act which calls their findings awards 
or judgments. The act of 25 February, 1869, does not create 
any board or officer, or give the proper name of any officer, or 
state the location of the office or district of the men whose 
decisions were sought by attorney general Pierrepont to be made 
conclusive on the executive. (15 Opinions, 94, 104.) Nor does 
the act provide an umpire in case the register and receiver 
should differ, or attribute finality to their action, or call their 
action a decision. ‘Two lines, parenthetically interjected in s. 1 
of the act, create, according to appellant, a full court, with power 
to forever bind the government and citizens in cases involving, 
perhaps, half a million of property. Assuming that the act of 
1869 intended to leave the register and receiver, and their action, 
to the lawful and customary supervision of the bureau, such 
ecrudeness is intelligible. 

The act of 3 March, 1877, s. 5, (19 stat., 377,) provided, with 
respect to the Hot Springs reservation in Arkansas, that the 
board of 3 commissioners, created by the act, shall “ finally 
determine the right of each claimant or occupant to purchase 
the” Jand or part of it. But, said a majority of this court in 
Rector v. Gibbon (111 U.S., 276, 288), by justice Field, this 
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clause does not withdraw the board’s “decisions from the correct- 
Ing power of the court when the board has misconstrued the 
statute, and thus defeated its manifest purpose,’ &e. So in 
Johnson v. Towsley, 13 Wall., 72, the direct question was as to 
the effect of s. 10 of the act of 12 June, 1858, (13 stat., 519, 326,) 
which declared that appeals in contests between preémptors 
should thereafter be decided by the commissioner, = whose de- 
cision shall be final, unless appeal therefrom be taken to the 
secretary, ’ We. But the court held that errors of law by the 
commissioner might be corrected in equity. So the Florida act 
of 8 May, 1822, s. 5 (3 stat., 709), gave the board of 3 commis- 
sioners created by the act “ power to inguire into the jus stice and 
validity of the claims filed with them,” and declared that the 
board, ‘if satisfied that said claims be correct and valid, shall 
give confirmation to them: Provided, that such confirmation 


shal] only Opere ate asa re lease of any intere St Ww nee ch the United 
States may have,” &e. But, in U.S. v. Percheman, (7 Peters, 3 


9J,) chief justice Marshall said . that the object for which thi 

board of commissioners was appointed was to report to congress 
such claims as ought to be confirmed ; and their refusal to report 
a claim for confirmation, whether expressed by the term ‘re- 


jected’ or in any other manner, is not to be considered a final 


decision,’ &c. Favorable decisions by the Florida commissioners 
were always confirmed by act of congress: e. g., act 22 April, 
1826, 4 stat., 156. 

But in Craig’s case, the power to correct errors of law 1s 
not limited to equity. Under the act of 4 July, 1856, s. 1, and 
the revised statutes which now supersede it, the commissioner 
and secretary may review the action of Stanton and Cook. ‘This 
results from Brainard v. Ashley, 18 How. 13, whieh has been re- 
peatedly approved since: e. g., Garland v. Wynn, 20 How., 6, 8. 
: hese — arose under the old pre-emption act of 29 May, 1831 

(4 stat., 420,) providing “That prior to any entries naa 
nin le the privileges given by this act, proof of settlement 
or improvement shall be made to the satisfuction of the register and 
receiver of the land district in which such lands may lie, agreea- 
bly to the rules to be prescribed by the commissioner,” &e. The 
act provided for no appeal to the commissioner, and it was there- 
fore held, up to the act of 4 July, 1836, that none would lie. (3 
Opinions, 93, 94, 126; and see 1 ib., 290 , 2938.) But, from the 
date of that act to this day, the supervisory power of the com- 
missioner has been constantly maintained. In Barnard v. Ashley 
it seems the register and receiver had rejected Barnard’s proof 
and right, preferring the conflicting pre-emption of Ashley; and 
so it was insisted for Ashley, before this court, that the 1 register 
and receiver, having, on due proof and examination, rejected 
Barnard’s pre-emption under the act of 29 May, 1830, s. 3, and 
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the reviving act of 19 June, 1834, (4 stat., 678,) “acted in a judi- 
cial capacity, and their judgment, be! ing “subject to no appeal, is 
conclusive.” (18 How., 44.) But the court said that the act of 
4 July, 1836, s. 1, changed the power of the register and receiver 
as to acts done by them after its passage; (¢d., 45;) and the court 
added :—* But if the construction of the act of 1836, to this effect, 
were doubtful, the practice under it for nearly twe nty a could 
not be disturbed without manifest impropriety.” (d.) Thirty- 
one years more of undeviating and almost infinite canis have 
since added their sanction to the former practice and to this de- 
cision. Now, “A contemporaneous understanding of a statute, 
corroborated by an undeviating usage of thirty years, must gov- 
ern its judicial construction.” (Dwarris on Stat., 693; 3  Pick., 
517; 1 Cr., 299: 5 Cr., 22: 2 Mass., 477; 17 Mass., 144; 1 Blatch., 
218; Brown v. U. S., 113 U.S., 568, 571.) 

The grant of revisory power to the commissioner by the act of 
1836 is limited to executive duties, only to avoid the incongruity 
of an attempt to vest in an executive officer functions sacred to 

r The act of 20 April, 1832, (4 stat., 506,) 
and several others, then in force, presented grave judicial duties 
| private claims of land; so that the limitation men- 
Ry 1e act of 1836 was designed to protect such duties from 
the possible interference of an executive bureau officer. 

If, as shown above, the decisions of the register and receiver 
aig and against Leitensdorfer are not final, Leitensdorfer’s 
appeal from those onan y now pending before the commis- 
sioner should be tried, and the president had no power to oust 
the appellate jurisdiction, directly or indirectly, as will be shown 
more clearly under point 
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VII. THE PRESIDENT HAD NO POWER TO REVIEW THE FINAL, 
DELIBERATE DECISION OF THE SECRETARY SUSTAINING THE 
COMMISSIONER'S APPELLATE JURISDICTION, AND NO POWER TO 
AWARD THE TITLE TO CRAIG, AND THAT TITLE WAS VOID. 


The. commissioner’s order of 13 March, 1874, to Stanton and 
Cook, (Transe., 328.) allowing ak Hine from their decisions, an 
order which Craig sought indirectly to reverse by his appeal to 
the president, was an .unappealable instruction to the commis- 
sioner’s subordinates against which they alone could protest. 
Craig should have ultimately filed with the commissioner a plea 
to the jurisdiction, and asked a decision on it. “This he never 
did. On the contrary, on the 21 August, 1874, he wrote the com- 
missioner urging an immediate consideration and decision by 
the commissioner of all the appeals then pending from the decis- 
ions of Stanton and Cook, (Transc., 396,) thereby admitting the 
commissioner’s appellate power. Besides, the commissioner’s 


© 
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general order allowing appeals was notified by Stanton and Cook 
to Craig on the 20 March, 1874. As more than 60 days elapsed 
after the notice before Craig took any step in the nature of an 
appeal from the order, the appeal was barred. (Secretary’s de- 
cision, Toll v. Pettingill, Washington Law Reporter of 20 July, 
1875, p. 220.) 

But, on the 1 October, 1874, Craig wrote the commissioner de- 
nying the appellate power of the cmmissioner, and asking that 
the commissioner’s order of 138 March, 1874, to the register and 
receiver, allowing the appeals, might be vacated and the appeals 
dismissed. (Transe., 347, 358.) On the 14 October, 1874, the 
commissioner replied, (‘Transe., 397,) that Craig’s letter of 1 Oc- 
tober, 1874, would be treated as an appeal to the secretary of the 
interior from the order of 18 March, 1874. The case was accord- 
ingly sent to the secretarv, Columbus Delano, who, after argu- 
ment for Craig, rendered a full opinion and decision on the 27 
October, 1874, sustaining the commissioner’s revisory power over 
the decisions of Stanton and Cook. (Transe., 399; 1 Copp’s Land 
Owner, 122.) This appeal to the secretary estopped Craig “from 
denying the jurisdiction of this Department to pass upon the 
whole record.” (3 Decis. of Dept. of Int. relating to Pub. Lands, 
562. And see id., 608.) The secretary acted on Craig’s case in 
virtue of his supervisory powers over the commissioner as granted 
by the act of 25 April, 1812, s. 1, (2 Stat., 716,) the act of 83 March, 
1849, S. 3, (9 stat., 8395,) organizing the interior department, and 
S$ 441, 453, of the re vised statutes, which had been adopted on 
the 22 June, 1874, (R. S., p. 1085, ed. of 1878,) before Craig ap- 
pealed to the secretary or president. 

Afterwards Craig made a motion to re ‘abo the secretary’s de- 
cision, and the motion was thoroughly argued pro and con before 
secretary Delano in person. <A decision was rendered on the 23 
January, 1875, thoroughly sifting the Vigil and Saint Vrain 
grant, and the whole question of the commissioner's revisory 
power, and af firming the power. (Copp’s Pub. L. Laws, 611, ed. 
of 1875; 1 Copp’s Land Owner, 165; Transc., 401.) 

These final deliberate decisions, being within the secretary’s 
jurisdiction, (Magwire v. Tyler, 1 Black, 195, 202,) could not be 
impaired by his successors, or by any authority short of the ju- 
diciary, and do yet bind the executive. Craig is estopped to 
question the appellate jurisdictions of the commissioner and sec- 
retary, for, as has been just shown, he invoked both. Yet, about 
the 25 May, 1875, “ by some means not apppearing of record,” as 
the commissioner states in his report on the ease, (Transc., 174,) 
Craig informally appealed to the president from the secretary’s 
second decision. The president then referred the case to attorney 
general Pierrepont, on Craig’s ex parte statement of 1 October, 
1874, (Transe., 347,) who rendered an opinion on the 15 May, 
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76, (15 Opinions, 94, 104,) on which the president, upon the 
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2 36.) “ aids you in forming a Judgment on questions of Sa 
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ut still the judgment is) 
with his eyes, but only to use the light which he furnishes, 


n order to see the better with your own. 

The opinion of Mr. Pierrepont was wc iret law in holding that 
the decision of Stanton and Cook for Craig was conclusive, and in 
holding that the president could review the decision of secretary 
Delano; and we think the president should have followed the 
aw rather than the opinion, and would have done so had he 


<nown the whole case, and known what the record in this suit 
discloses respecting the indirect bribery of Stanton and Cook by 
UWTalg. 

[f the president had power to review Secret tary Delano, which 
we deny, it was impossible for him lawfully to exercise his re- 
yisory power here: for First. No officer ean review a ease unless 
the case 1s before him, and here the president and Mr. Pierrepont 
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had not the record before them, nor any transcript of the record. 
Craig’s unsworn statement of his own claim was all- they had. 

Second. It is impossible for an officer to legally exercise a re- 
visory appellate eres without notice to the officer whose action 
is reviewed, and notice to the parties whose interests are involved, 
and those forms which usage and reason dictate for the purpose 
of securing a fair hearing and a just decision. Here, Craig dis- 
regarded all such notices and forms. 

Third. Vhe prime object of the cae et o the president was 
to obtain the approved plat; but the question of the plat was not, 
at the time, leg: lly before the president. ‘There is no evidence 
at all that Craig had ever applied to the surveyor general for the 
plat; nor did “sl apply to the commissioner or sec cretary for It; 
nor was luis right to a plat in controversy before any of those 
officers, otherwise the record here would contain their decisions, 
but it does not. Craig should have first eee to the surveyor 
general for the plat, and, in case of a refusal by that officer, he 
should have appealed to the commissioner, and in case of a re- 
fusal by the commissioner he should lhave appealed to the secre- 
tary. If the president may review a decision, he cannot do so 
before it 1s rendered. 

But the president had no power in any case to review the final 
action of Secretary Delano here. From such a decision itis certain 
nO appeal lies to the attorney general. (Opi inions, II]. oe, OU : Vi, 
289; XII, 483.) Attorney general B lacl k,in a land case, said :— 


“ But even if the decision of the Interior De} artment h 
been manifestly correct, it would stil] be my ia to take the legal 
justice of it for granted. It is conclusively presumed to be right 


[ have no authority to overturn or even to impugn a judgment 
pronounced by one of the other Executive Departments, to whon 
jurisdiction over the subject matter has ns n given by law.” (Land 
Laws, Regulations and Decisions. Lester, I, p. 694.) Ha | the 
secretary needed Mr. Pierrepont’s opinion here, he would have 
asked it. 

That no direct appeal lies to the courts from the decision of the 
head ofa bureau or department, is as clear. (Commissioner of 
Patents v. Whitely,4 Wall., 522, 534; Decatur v. Paulding, 14 
Pet., 515; Gaines v. Thompson, 7 Wall., 347.) 

Nor could secretar Y Delano’ S y aie Nai be remewed hy @ 8SUCCESSOT, 
save on newly discovered evidence, which would probably have 
changed that decision but could not be preduced with ordinary 
gaia (Cop o Pub. L. Laws, 605, ed. of 1875; Opinions, II, 

463,—I V, 341, 429,.—V, 98.192 —I[X. 100, 300, ; nd ge 355. 
» XIII 33, 296. 387, 456: U. S. v. Bank of rhe, lis, 15 Pet., 
401.) ad we will show below that the president had no more 
p wer to review secretary Delano, than has { the secretary’s succes- 
sor, or the attorney general, or a court. [t is because no appeal, 
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direct or indirect. lies from the _— of a department to his sue- 
ssor. or to the attorney seneral. ‘ the eee ap, or to the 
s. thatthe latter. after the « wedelhadire #3 final ly disposed of 


» matter, will.in or case, | be swift to redress any wrong which 
party may have suffered from such executive action. (Commis- 
rv. Whitely, 4 Wall., 522; Gaines v. Thompson, 7 7d., 347; 


Litchfield ». Register and receiver, 9 7d.,575; Johnson v. Towsley, 
13 7d... 72: Warren v. Van Brunt, 19 id., 646.) and will not be 
und to adopt the construction of law eiven by the head of the 


department, (Greely v. Thompson, 10 How., 225,) but will, if they 
think a wrong, so proncunde Uist ncel. 4 veuitas 

Paulding, 14 Pet., 497.) 

Would the law thrust on the president an appeliate jurisdic- 
tion denied to the attorney general and the courts, with their su- 
perior advantages for investigation? It was early settled that 
the executive will not interfere in privé ate litigation to protect one 
of the people; (1 Opinions, 405;) and it is not in reason that he 

| himself with appeals from the bureaus and de- 
‘pete inet sean would be incompatible with the discharge of 
his ve, unquestionable, constitational duties. Those duties 
an be disc aeeod by him alone, and should not be pushed aside 
by qi teihieonatats investigations which can be better made by 
others. “ He shall take Care that the Lawsbe faithfully executed,” 
Const., Art. II, see. 3,) but he is nowhere enjoined to execute 
them personally. The decisions of the heads of departments are 
id often intricate. They probably much exceed 
hundreda day. If the president resolves himself into a court of 
errors and appeals, and tries to review those decisions, he will 
have no time for anything else, and the people must amend the 
constitution, and create some assistant presidents, and require that 
all of the presidents be learned in the law. Losing men generally 
deem themselves wronged, so that, if an appeal lies to the presi- 
dent from the decision of the head of a department, every man 
who loses an important case in the departments will appeal to 
the president. 

The 9 judges of this court, with all their facilities for trying 
cases, cannot keep pace with a docket of 400 cases a year. How 
will one president, with none of those facilities, keep pace with 
a docket gaining at the rate of 100 cases a day, or 36,500 a year? 
Shall the novel executive court be one of law, or of equity, or of 
both? What shall be the rules of procedure? What delay shall 
bar an appeal or writ of error? Shall the jurisdiction of the 
president’s court nese 2 the value in dispute, or on the resi- 
dence of the parties, or shall it be limited to constitutional ques- 
tions? Will the president belong to the executive department, or 
to the judicial department, or to both, or to neither? Shall the 
appeal to him be of grace or of right? Shall it be solicited ex 
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gratia or demanded ex debito justitix? Shall the petition of ap- 
peal be addressed ‘to the president’s head, or to his heart? We 
ask this question because, if Craig’s appeal to the president should 
grow into precedent, it will be neither necessary or proper to 
present a petition or motion of appeal before the head of a de- 
partment whose decision is sought to be overthrown. 

The necessity of asking these questions shows that the presi- 
dent has no appellate power. If he has, the power would have 
been invoked and exercised in a thousand cases, and would have 
been hedged around by usage and regulations, and would have 
been broadly known to the: people and to the president, and he 
would not have been under the necessity of asking Mr. Pierrepont— 
is the executive a court? The free and easy way in whic +h Cr: ug 
took his ease to the pre side nt and afterwar Is aroued it before the 
attorney general, without giving notice to any one, also implies 
that there was no precedent to instruct or restrain him. We can- 
not find in the books another example of an appeal entertained 
by a president. 

The government generally deems itself bound by the deliber- 
ate decisions of the heads of the departments, rs we have ie ady 
shown. Hence, if appeals to the president be allowed, citizen 
would alone appeal, and the mutuality would all be on on aide 
The entertainment of such ap 5 tg s, too, would place the sseonideat 
In a strange position towards his e: abinet and the judiciary. The 
infinity of cases coming up on appeal would pris hasty decis- 
ions. Now, the president’s hasty reversal of a deliberate decision 
of a member of bis cabinet, would not promote harmony in the 
cabinet. Nor, since the executive judgment or decree could not 
bind the judiciary, (Johnson v. Towsley, 13 Wait., 72, 84,) would 
the judicial reversal of them and the resulting vindication of the 
decision of the member of the cabinet, tend to restore that har- 
mony, or to maintain the mutual respect which edeuae exist be- 
tween the judiciary and the president. 

Moreover, promptness is at times essential in enforcing depart- 
mental decisions; but if appeals lie to the president the most 
vital machinery of the government may be stopped for years. 
‘The constitution recognizes “the Heads of Departments.” (Art. 
II, see. 2.) But if their deliberate decisions do not conclude the 
executive,—if the president may revise and reverse them, then 
he is the head of the departments and the secretaries are the tails 
of departments: they are the body and breeches, the president is 
the brains, and the constitution has no meaning. 

If the head of a department should make an unfaithful decis- 
ion, Which is not to be presumed, it would become the rete nt’s 
duty to demand his resignation, or to have him prosec ate d, or to 
advise his impeachment, and to suggest proper legal saneeaak 
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ings on the part of the government, or of the injured party, to 
avert the effect of the decision. . In case of such an unfaithful de- 
cision, its mere reversal on appeal to the president would not 
cure the unfaithfulness of the officer who rendered it, or dis- 
charge the constitutional duty of ae president. But if, as in 
this case, the decision of the head of the de partment is faithfully, 
intelligently, and se rendered, and is only objected to for 
error of law, the constitution neither requires nor empowers the 
president to review te 

The opinions of former attorneys general confirm these views. 
Appeals have been taken to the president, oce: asionally, but they 
have always, save in this case, been discounten: anced. (1 Opin- 
ions, 624 and 680, 636, 678, by Mr. Wirt; 2 zd., 481, 507, by 
Rover B. Tanev: 4 2d., 341, by John Nelson; 4 id., 515, by John 
Y. Mason: 5 id., 275, 287, 630, by yy John J. Crittenden; 6 id., 226, 
by Caleb Cushing; 10 7d., 526, 527, and 11 id., 14, by Iedward 
Bates; 13 ad., 28, by Ebenezer R. Hoar; 13 a., 387, by A. T. 
Akerman; &e.) 

They are also confirmed by decisions of the presidents. Mr. 
Buchanan refused to consider an appeal to him from a decision 
of the secretary of the treasury, saying “an appeal does not he to 
the president from the decisions of the heads of the different Iix- 
ecutive Reebinants.” (1 Land Laws, Regulations, and Decis- 
ions, Lester, p. 6S1.) President Pierce seems to have held the 
same Op In1oON. (Id., 508.) 

“The President speaks and aets through the heads of the sev- 
eral departments in relation to subjects which appertain to their 
respective duties.” (Wilcox v. Jackson, 15 Peters, 498, 513.) 
Their acts are his. (/d.; Williams v. U.S., 1 Howard, 290.) And 
so, in law, Craig’s proceeding was an appeal- from the president 
to the president. Many cabinet discussions are held for the ex- 
press purpose of directing the action of some head of a depart- 
ment. The president announces his views, and hears those of 
others, and the decision, when made by the head of the depart~ 
ment, is practically that of the president. (1 Land Laws, Reg. 
and decis., Lester, p. 681 ; 7 Opinions, 453.) So that an appeal 
to the president is not necessary to guard his prerogative, or to 
insure thoroughness of discussion or accuracy of Cecision. 

iden it may be said that Mr. Delano had no jurisdiction, and 
hence the president could lawfully restrain or review his action. 
If Craig had proceeded throughout this case under a perfect 
grant, protected by the law of nations, it might possibly be true 
that Mr. Delano had no jurisdiction. But, the claims of Vigil 
and Saint Vrain are not perfect. They are inchoate. Craig in- 
vokes the act of 25 February, 1869, to maintain his title. His 
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great object Is to sustain, as absolute, the power of Stanton and 


Cook, under that act, and to maintain the approved plat. But 
we have seen that the law empowers the commissioner to control 
the decisions of Stanton and Cook, and to control the approved 


plat; and that the secretary’s “jurisdiction to revise on the ap- 
peal was necessarily coextensive with the powers to adjudge by 
the commissioner.” (Magwire v. Tyler, 1 Black, 195, 202.) The 


whole case, therefore, was within the ‘urisdicti ion of the interior 
department, and the only evidence tha it was not, is Craig’s as- 
sertion to the contrary. If Mr. Delano had no jurisdiction, or if 
he had felt a doubt on the point, the remedy was, not an : r 
to the president, who certainly has no jurisdiction, but a discus- 
sion and determination of the point in the cabinet, whose juris- 
diction is undefined and hence unquestionable. 

As there is no precedent, save iy or the entertainment of 
appeals by the president, so there is no law. It is true, the act of 
4 July, 1556, s. 1, (0 stat., 107,) under which all of the appeals 
of the derivative claimants were taken to the commissioner, de- 
clares that he shall exercise his powers of supervision and con- 
trol “under the direction of the president.” Yet this does not 
mean the personal direction of the president. On the 4 July, 1836, 
attorney general Butler of New York, having been asked by presi- 
ent Jackson his opinion of the act of that date, said that he thought 
the general land office still remained subject to the general sup- 
erintendence of the president through the head of the treasury 
department. (3 Options, 157.) So, though the act of 51 Jan- 
uary, Jt s. 1, (5 stat., 725,) prohibited the advance of funds to 
the disbursing officers of the government, save “ under the special 
direction of the President,” his duty can only be performed 
— the agency of the appropriate department. (Williams 

U.S., 1 How., 290, 297.) 

Besides, s. 1 of the act of 4 July, 1836, was repealed by R.S., 
§ 441, “Second,” and § 453, which placed the coutmissioner 
“under the direction of the secretary of the interior.” The 
revised statutes came in force on the 22 June, 1874. Mr. Delano’s 
second decision was made on the 23 Januar y, 1875, and Craig 
took his case to the president afterwards. So his appeal was not 
taken under the act of 1836, and is weiner by the revised 
statutes, which do not sanction it. Nor would it have been 
sanctioned by the act of 3 March, 1849, (9 stat., 395), whose 5d 
section first gave the secretary his appellate power over the 
commissioner. “It is equally well settled that if a law confer- 
ring jurisdiction is repealed without any reservation as to pend- 
-Ing eases, all such cases fill with the law.” (By chief justice 
Waite, in Railroad Co. v. Grant, 98 U.S., 398, 401; Durusseau ». 
uU. B.,. 6 Cr., ree by chief justice Marshall; Railroad Co. v. 
Trook, 100 U. 112, 113.) 

As the bectiey Sor had no jurisdiction in this case, his order, 
and the plat which issued on his order, were void. ‘The plat was 
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and is void, too, because by s. 3 of the act of 25 February, 1869, 
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the plat could not issue until the adjustment of the claims under 
hat act, and there can be no adjustment so long as Leitens- 
dorfer'’s ap 2 Is are pen iding before the commissioner. : Section 3 
of the act of 1869 bound the president. The pretence that the 
decisions of Stanton a Craig bound the executive “ was with- 
out foundation. It may have misled the officers at Washington, 
and in this if may have answered its purpose. The officers of 
the government are the agents of the law. They cannot act 
beyond its provisions, nor make compromises not sanctioned by 
it.” (Cunningham v. Ashley, 14 How.,.377, 388.) “ Where the 
officer had no authority to issue the grant,” said chief justice 
Marshall, the “grant is absolutely void,’ and its validity is 
necessarily examinable “at law.” (Polk’s Lessee v. Wendell, 9 
Cranch, 87, 99; Smelting Co. v, Kemp, 104 U.5., 636, 643-4, by 
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justice Field.) “We may, therefore, assume as the settled doc- 


trine of this court, that if a patent is absolutely void upon its 
face, or the issuing thereof was without authority, or was pro- 
— dd by statute, or the state had no title, it may be impeached 
‘ollaterally in a court of law, in an action of ejectment.” (Pat- 
terson v. Winn, 11 Wheat., 380, 384; approved, Rice v. Railroad 
Co., 1 Black, 358, 373; Pavinay v. Duff, Lewis’ Leading Cases on 
Pub. Land Law, 320, 327, s.c., 47 California, 554.) “It has 
always been held, that an absolute want of power to issue a 
patent could be shown in a court of law to defeat a title set up 
under it.” (Sherman ». Buick, 93 U.S., 209, 216, by Miller, J.) 
[It makes no difference that the executive acted personally here. 
The president of the United States has no right to issue patents 
for land, the sale of which is not authorized by law.” (Itaston 
v. Salisbury, 21 How., 426, 431; approved, Parker v. Duff, 47 
Cal., 554.) Where the department has no jurisdiction to patent 
lands, “ its attempted conveyance of them would be inoperative 
and void, no matter with what seeming regularity the forms of 
law may have been observed.” (Smelting Co. v. Kemp, 104 
U.8S., 6386, 641, b yy Justice Mield.) 
So that C raig’s plat is null from the beginning for matter of 
law, irrespective of fraud in the decision of Stanton and Cook. 
Any person who promises, offers, or causes to be offered, any- 
thing of value to any U. S. officer, or tenders any contract for 
the conveyance of anything of v: alue to such officer, with intent 
to influence his rey ion or action on any matter which may at 
any time be pending before him in his official capacity, is punish- 
able by fine and imprisonment; (R. S., § 54515) ’ and the officer 
who asks or accepts ie promise, offer, or eh with intent to 
have his decision or action influenced thereby, is punishable in 
like manner, (70., $5501.) and, after conviction, is “forever dis- 
qualified from holding any office of honor, trust, or profit under 


the United States.” (dd., § 5502.) A register or receiver is also 
removable from office, on satisfactory proof that he “has charged 
or received fees or other rewards not authorized by law.” (/d., 
§ 2242.) Were these provisions violated here? The supplemental 
bill so charges, (‘Transe.,49,) and Craig’s answer denies the charge 
(/d., 683-9.) What are the facts? | 

~ On the 21 February, 1873, (Transe., 184,) he bureau wrote 
Stanton and Cook that the time for the fling of the derivative 
claims, would, by law, end on the 24 February, 1873. Assuming 
the latter date as the beginning of their duties in deciding those 
claims, 1t appears that, . 

First. On the 12 September, 1875, William Craig conveyed to 
Philip Golding and Jonathan Watson, with warranty, for an al- 
leved cash consideration of $15,000, sections 1, 2> 11, 2, 15, 14, 
23, 24, 25, 26, 27, 28, 33, 34, 35 and 36, in T. 24S; R. 64 W., be- 
ing 16 sections, or 10,240 acres, in the Vigil and Saint Vrain 
grant, in Pueblo co., Colorado, on both sides of the Huerfano 
river. ‘The deed was acknowledged on the 29 October, 18738, and 
recorded on the 30 October, 1873. (Transe, 164 ef seq.) This 
land is in Craig’s derivative claim. (See his approved plat, 
Trans., 234.) 

Seconp. By a deed dated the fourth September, 1873, Philip 
Golding conveyed to “David H. Moffat, Jr, trustee, > with war- 
ranty, for an alleged cash consideration of $10,000, an undivided 
t of the lands conveyed as above, on the twe ith Septe mabe r, 1875, 
by Craig to Golding and Watson, that is to say, a 4 of 10,240 
acres, equal to 2,560 acres. The deed by Golding was perhaps 
made after the deed from Craig to him and Watson, as it was 
not acknowledged till the 4 April, 1877, nor recorded till the 6 
April, 1877. (Transce., 104.) At the time of these two deeds, and 
down to about May, 1878, Golding was insolvent. ‘This appears 
from the testimony of Daniel W. Mays, (Transce., 92,) and of David 
H. Moffatt, Jr., (¢d., 95,) and by executions against him, returned 
nulla bona. (Id., 117-135.) Moffat said: eT residé in Denver, 
Colorado, and am cashier of the First National b aun k of Denver.” 
(Id., 94.) About the deed dated 4 September, 1873, from Gold- 
ing, to him as trustee, (marked Exhibit “E” in the ‘Transce., p. 
104,) he said: The title is vested “In me, as trustee, to secure 
these advances to Charles A. Cook.” (Zd.,95.) “My remembrance 
of that thing is that Golding, Charlie Cook, and one Watson 
bought the land from William Craig,and Watson paid down ive 
thousand dollars. I made no advances on that purchase. I wa 
not consulted when the deed to me was made. The Charlie Cook 
I refer to was Charles A Cook, reeeiver of the land office at 
Pueblo at that time. I don’t knew why they put me in as trustee. 
[ suppose it was to accommodate themselves. I did not ask 
them. Iknew that the amount was paid by Watson, as stated by 
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me. Watson’s son drew a draft on his father, and Phil. Golding 


presented it, as I remember, and we cashed it. Cook at that 


time was owing the bank, and a part. of the proceeds of this 
: bs ace 
draft may have gone to his credit against his ‘lich: | 


made no payment for this conveyance to me. I don’t remember 
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whether I have conve yea the land or not. [ have no claims on 
the land myself,” We. (Lransce., 94.) 

Aiver the two deeds of the 12th and 4th of September, 1875, 
tis to say, on the 25d of February, 1874, Stanton and Cook 
signed their decisions In the eases of Craig and Leitensdortfer. 


HIRD. After. that, on the 10 March, 1874, William Craig con- 
veyed to Ph uGoliing sai warranty, for an alleged cash consid- 
eration of $20,000, an undivid d 4 of certain sections, &e., In his 


derivative claim, omitting the tracts conveyed, as above, on the 
1< } baie Qa: } | a de —” Paee. 
12 and 4 September, 1873, and some other small tracts 1n the 


claim. (Transe., 160.) The tracts described in this deed of .10 
March, 1874, amount to 58,043.21 acres, of which } would be 
14,510.50 acres. The deed was acknowledged 11 March, 1874; 
and was recorded 14 March, 1875, (/d., 162,) after this suit was 
lnstituted. 

FourtH. The day after the acknowledgment of that deed, that 
is, on the 12 March, 1874, Philip Golding conveyed to David H. 
Moffatt, Jr., trustee, with warranty, for an alleged cash considera- 

25,000, an undivided 4 of certain sections, &e., in Craig’s 
ry the sections, &e., amounting to 39,645.21 acres, 
of which the 4+ would be 9,910.80 acres. (Transe , 101.) This 
deed was acknowledged 4 April, 1877, and recorded 6 April, 1877. 
(Id., 105.) The sections, &c., described in the deed, constitute the 
chief part of those described in the deed 3d above. of 10 March, 
1874, from Craig to Golding. Of this deed of 12 March, 1874, 
David H. Moffat tt, Jr., said :— I paid no consideration at all. 

* I was consulted by Golding and Cook together. They 
sien to deed their lands to me as trustee, rider I would 
make certain advances to Cook—that is, that the bank would 
make the advances. The bank did advance money on it from 
time to time. ‘The account would sometimes run down to $5,000, 
and then would run up to $10,000.” (Transce., 95.) 

'reTH. On the 20 March, 1877,attorney general Devens rendered 
his opinion that the action of president Grant, in awarding the 
approved plat to Craig, &c., bound the Hayes administration, (15 
Opinions, 208.) So, on the 4 April, 1877, Philip Golding con- 
veyed to David H. Moffatt, Jr., trustee, with warranty, for an al- 


leged cas a ee of $5,000, an andr ded 4 of t these — 
secs. 30, 36, i. Zo ,, 4». 63 W.: secs. 1, 3. 11, 13. 13, 4, 23. 24. 
20, 20,00, 4.2 R 63 W.- secs. 1,12,13,] if, 1b. 16. 7. 255.. R. 63, 
W., in Craig's aubaees claim, the sections amounting to 12,160 
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acres, of which the 4} would be 3,040 acres. (Transe., 105.) The 
deed was acknowledged the same day, and recorded 6 April, 1877. 
(Id., 106-7.) ‘These sections are part of those. described in deed 
dd above, by which Craig had, on 10 March, 1874, conveyed to 
Golding an undivided + of them and of other sections, &c., i 
Craig's derivative claim. Respecting this deed of 4 April, L877, 
David H. Moffatt, Jr., said, (Transe., 95:)—* I was consulted by 
Golding and Cook both. I agreed to hold it in trust for them, 
Cook’s interest being held in trust to secure his indebtedness, and 
it is yet so held by me to secure his indebtedness to the First 
National Bank, which I est ay a at about ten ree isand dollars, 
though I will not pretend to be precisely accurate from memory, 
but that approximates the amount. I paid no comin ation for 
this conveyance, it being given as additional security for Cook’s 
indebtedness, so far as his interest was concerned. I am the ex- 
ecutor of Charles A. Cook’s estate,” &e. * * * “He was re- 
ceiver of the land office at Pueblo at the time, and has since 
died.” | 
SixtH. On the 12 November, 1878, after this suit had been in- 
stituted and Craig’s plat and patent delivered, David TH. Moffatt, 
Jr., conveyed, by quit claim deed, to Irving W. Stanton, of Pue b- 
lo co., Colorado, for an alleged cash consideration of $7,000, all 
of the vendor’s interest in certain lands in that county. The 
deed was acknowledged on the same day, and was recorded on 
the 6 January, 1879. (Transc., 155-157.) It conveyed an undi- 
vided 3 of so ya of ss. 21, 22, T. 23 S., R. 63 W., as lies on the 
N. W. side of Huerfano river,—the parts described containing 
about 750 acres. It also conveyed the undivided } interest in 
other Jands, as conveyed in trust to David H. mol fatt, Jr., by 
Golding’s deeds of 4 September, 1573, (see no. 2d above,) 12 
March, 1874, (see no. 4th above,) and 4 April, 1877, (see no. 6th 
above.) The interest conveyed by the deed was equal to about 
15,885 acres; and all the sections, &c., described in the deed, are 
in Craig’s derivative claim. About this deed Moffatt testified 
thus, (Transe., 115,)—“ This deed is a copy of a deed that I exe- 
cuted io J. W. Stanton, and embraces a part of the lands origi- 
nally conveyed by Craig to Phil. Golding and by Golding to me.” 
Being asked on what terms he conveyed to Stanton, he said :—“ I 
conveyed it to him to organize a company, and agreed to take 
my pay in first-mortgage bonds of that company, and this is the 
land conveyed to me for the benefit of Cook, as described in the) 
deeds mentioned in my former deposition taken in this case.” 
Moffatt also swore that the land conveyed by this deed of 12 No- 
vember, 1878, was part of the land held in trust by him “for 
Cook the reeeiver;” that he knew not what interest Stanton had 
in it; that Stanton called on him to get the conveyance to Cook’s 
estate: and that witness did not pay Golden. any consideration 
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deed to Stanton of 21 November, 1878, (see deed Seventh, above,} 
that is to say, on the 17th December, 1878, Stanton made a quit 
claim deed of the lands thereby conveyed, and of ether lands, all 
in Pueblo co., Colorado, for “one dollar and other valuable con- 
siderations,” to “the Colorado Cattle Company, a joint stock cor- 
poration organized under the laws of the State of Connecticut, 
and located at Bridgeport, in said State;” (Transe., 445;) and on 
the next day, William Craig also made.a quit claim, to the same 
company, of his interest in 71,688 acres, ‘‘ being ti e main body 
of lands contained in the patent and plat granted to said Wil- 
liam Craig by the United States,” &c., or, in other words, being 
the main body of his derivative claim. (‘Transc., 457.) 

The mere “promise” of a conveyance, made and accepted 
with intent to influence the decision of Stanton and Cook, would 
have supported an indictment for bribery under the statute; 
(R.S., § 5451, 5501 ;) and it .cannot have less weight in equity. 
It is not to be supposed that Stanton and Cook would decide for 
Craig before securing part of their consideration, nor that Craig 
would pay the whole consideration before securing the decision. 
Nor is it to be supposed that the consideration would have been 
paid without the ordinary devices of circuity, and intermedia- 
ries. The casuistry displayed by Stanton and Cook in their ef- 
forts to sustain Craig’s claim, (Transce., 223,) and defeat Leitens- 
dorter’s, (¢d., 324,) consists with the theory of an improper influ- 
ence by Craig. ‘The court below seems to have had just ground 
for decreeing, as it did, that the decision for Craig “is fraudulent 
and void.” (J/d., 471.) The record shows the existence of a cor- 
rupt ring in the Pueblo land district, Colorado, during the pend- 
ency of these claims, and shows that Stanton and Cook were 
links in the ring. See the commissioner’s reports of 27 January, 
and 26 February, 1874, to the Secretary, about the Pueblo Office. 
(Transe., 187, 189; and see id., 99, Exhibits “A” and “B”.) 

The germ of the Colorado Cattle Company is thus traced to 
the deeds or agreements of 12 and 4 September, 1873, between 
Craig on the one side and Stanton and Cook on the other, with 
Golding, Watson and Moffatt interposed. This germ grew into 
the approved plat and patent sought to be canceled here by Lei- 
tensdorfer. The consummate plant, well watered, in the $350,- 
000 seven per cent. coupon bonds of that company, appears in the 
deed of trust of 18 December, 1878, by the company to Jas. B. 
Johnston of New York city and A. F. Freeman, of Boston, trus- 
tees, (Transe., 460,) embracing all of Craig’s derivative claim, with 
some other lands,and amounting, altogether to 81,005.61 acres. On 
the same day, Craig, as we have seen, had conveyed the main body 
of his claim to this company, and on the day before, Stanton had 
conveyed to the company his interest in the claim as derived 
by him from Moffatt and Watson. | 
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If Craig’s plat be void for the preceding reasons, much more is 
his patent so. The patent had not even the sanction of the 


president’s order. It issued under R.S., § 2447, which only au- 
thorizes patents for contirmed claims. Now, Vigil and Saint 


: ’ 
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Vrain had 1 €aco a hypothetical claim as confirmed by the act of 
21 June, 1860; but that act and the act of 25 February, 1869, 


treat the derivative claimants, not as confirmees, but as settlers, 


under the authority of the confirmees. The same distinction ap- 
pears - sec. 0 of latter act, which contemplates suits against 
the U.S. by the confirmees, but none by the derivative claim- 
ants. 


Moreover, R. S., § 2447, only authorizes patents in case “no 
OV islon is made by the confirmatory statute for the issue of a 
paeake! ’ but here, sec. 5 of the act of L869 had already provided 
lor siproweikalite as “evidence of title,” plainly treating those 
plats as divesting the f fee and therefore as equal to patents. 

On the various grounds thus set forth, we submit, that, as stated 
position VII, The president had no power to review the 
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VIII. LF THE PRESIDENT HAD A RIGHT TO INTERFERE, HIS AC- 
TION MAY BE REVIEWED BY THE JUDICIARY FOR ERRORS OF LAW. 


“ Where the officer had no authority to issue the grant” it is 


absolutely void, and its validity is necessarily examinable at 
law. (Polk’s lessee v. Wendell, 9 Cr., 37, 99, by Marshall, Ch. J.) 
“There are some things so essential to the validity of the con- 


tract, that the great principles of justice and law would be vio- 
lated, did there not exist some tribunal to which an injured party 
might appeal, and in which. the means by which an elder title 
was acquired, might be examined.” (Jd.,) quoted and approved ; 
(Smelting Co. v. Kemp, 104 U.8., 636, 643, by justice Field; and 

» Marbury v. Madison, 1 Cr., 137, 163, 166, by chief justice Mar- 
shall. Our VIII. point is also sustained by State of Minnesota 
v. Batchelder, 1 Wall., 109, 115.) “ Equity has always had juris- 
diction of fraud, misrepresentation, and concealment; and _ it 
does not’ depend on discovery. But in this case a court of law 
could not give adequate relief. The agreement complained of is 
abeoers in its nature, and the only effectual relief against it, 
where the os on foot is a fraud against the parties, is 
fais peti: ment of This cannot be decreed by a court of law, 
but can by a snes of equity.” (Jones v. dolles, 9 Wall., 364, 
6b, DY justice Bradley.) 
lf the officers of the land department “err in the construction 
of the law applical ble to any Case, or if fraud is practised upon 
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them, or they themselves are chargeable with fraudulent practices, 


their rulings may be reviewed and annulled by the courts when 
a controversy arises between private parties founded upon their 
decisions.” (Shepley v. Cowan, 91 U.S8., 330, 340, by justice Field; 
quoted and approved, Moore v. Robbins, 96 U.S., 530, 536, by 
justice Miller.) Aftera land patent issues, “If fraud, mistake, 
error or wrong has been done, the courts of justice present the 
only remedy. These courts are as open to the United States to 
sue for the cancellation of the deed or reconveyance of the land 
as to individuals; and if the government is the party injured, 
this is the proper course.” (Moore v. Robbins, 96 U. 8., 530, 533.) 

The act of 12Juie, 1858, s. 10, (11 stat., 319, 326,) in con- 
flicting pre-emptions, amended the act of 4 September, 1841; s. 11, 
(5 stat., 455,) by transferring from the secretary of the treasury to 
the commissioner of the general land office the power to review 
the decisions of the register and receiver, declaring that the com- 
missioner’s decision “shall be final, unless appeal therefrom be ta- 
ken to the menretary of the Interior.” Yet Johnson v. SOWAIY: 
(15 Wall., 72,83, 84,) said that these words do not preclude aj adi- 
cial review of the commissioner’s decision ; for “there has alw ays 


existed in the courts of equity the power in certain classes of 


cases to inquire into and correct mistakes, injustice and wrong In 
both judicial and executive action, however solemn the form 
which the result of that action may assume, when it invades pri- 
vate rights; and by virtue of this power the final judgments of 
courts of law have been annulled or modified, and patents and 
other important instruments issuing from th crown, or other ex- 
ecutive branch of the government, have been corrected or declared 
void, or other relief granted. No reason is perceived why the ac- 
tion of the land office should constitute an exception to this 
principle.” Johnson v. Towsley, 18 Wall., 72, 54, by justice 
Miller.) 

So the act of 3 March, 1877, s. 5, (19 stat., 8377,) provided, with 
respect to the Hot Springs reservation in Arkansas, that the 
board of 3 commissioners, created by the act, shall “ finally 
determine the right of each claimant or occupant to purchase 
the” land or part of it. But, said a majority of this court in 
Rector v. Gibbon (111 U. S., 276, 288, by justice Field), this 
clause does not withdraw the board’s “decisions from the cor- 
recting power of the court when the board has misconstrued the 
statute, and thus defeated its manifest purpose,” Wc. 

But Craig, in his answer ( (Transc., 67), says that neither the 
executive or the judiciary can rev iew the decisions of Stanton 
and Cook, because Leitensdorfer acquiesced in justice Hume 
phrey’s decision, denying Leitensdorfer a mandamus on the 
commissioner to compel the trial of the appeals of the derivative 
claimants pending in the bureau. Now, the petition for the 
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mandamus was not optional with Leitensdorfer. Judge Hallett, 
on 21 May, 1877, (Transc., 25,) ordered the institution of the 
mandamus on vi 3 of the dissolution of the injunction granted 
by him on that day. On the 19 June, 1877, Leitensdorfer’s 
counsel, with great reluctance, filed the petition for the man- 
damus in the supreme court of the. district of Columbia, (afh- 
davit of Robt. H. Bradford, (Transc., 30,) moving for a rule on 
the commissioner to show cause why the mandamus should not 
issue. But, on the 3 July, 1877, justice Humphreys dismissed 
he motion on the grounds, among others, that no appeal lay 
to the commissioner, and that the mandamus was premature. 
(Supplemental bill, Transc., 46-7.) But justice Miller’s dissolu- 
tion of the injunction on the 13 July, 1877, (Transe., 31,) dis- 
solved the condition on which it had issued, 2. e., the condition 
that Leitensdorfer should institute the mandamus. The in- 
junction was dissolved on the ground that 1t was not competent 
for the judiciary to interfere till the executive had exhausted its 
powers by issuing the final title to Craig. (Recited, Leitens- 
dorfer v. © ampbe ll and Cralg, 5 Dillon C. C. Repts., 419.) After 
the dissolution, the commissioner delivered the plat to Craig. 
(Answ er, Transc., 68.) If there was justice in the grounds for 
| ition, there was no Justice in requiring the mandamus 
before the plat issued, and would be as little Justice in 
requiring Leitensdorfer to do so vain a thing as to seek a hae lew, by 
this court, of the mandamus proceedings; for it isto be presumed 
that the court would dismiss the writ of error on the ground on 
which justice Miller dissolved the injunction. Besides, the merits 
of the mandamus were not reached before justice Humphreys. 
There was no traverse of the petition for the mandamus, and of 
course no traverse of the return to the alterative writ because no 
such writ issued. Indeed, justice Humphreys would not grant 
the rule on the OE A to show cause. The commissioner, 
therefore, never appeared in the case, and there was no trial on 
the merits and no record on which this court could have tried 
the merits had the case been brought here by writ of error. In 
fact, mandamus will not be granted “where the proper remedy 
is In equity,’ (5 Term Reports, 646; 16 M. and W., 451,) or 
“when there is other adequate remedy.” (11 Ad. and E, 69; 1 Q. 
B., 288; Redf. Railw., § 159 and cases eit ed in notes.) If this 
court, in the present case, cancels Craig’s title, the executive will 
respect the decree, and the appeals now pending before the com- 
missioner will be tried, or, in case he should refuse to try them, 
which is not to be presumed, mandamus will then lie to enforce 
atrial. This case is peculiarly one of equitable cognizance. It 
vas —— le to reach its merits atlaw. Under Leitensdorfer’s 
supplemental bill, this court can try all the questions involved 
in be sn and many which could never have been tried 


in the mandamus proceedings, and can give ample relief. ‘The 
case should therefore proceed. If Craig the dismis- 
sal of the mandamus as a bar to the further prosecution of tl 
suit, he should have offered below a transcript of the 
in the mandamus; but he did not do so. 


considered 


pre ceed nes 
i -- 

We conclude, therefore, as suggested under proposition VIII, 
above. that Tf the pre side iz it had (/ right 1O nite rte et his action may 
be reviewed by the judicia , 2 for errors of law. Our final proposition 
is,— 

PS CRAIGS VENDEFS ARE BUYERS rendente iité, AND WILL BE 
BOUND BY AN AFFIRMANCE OF THE DECREE BELOW AGAINST HIM; 
AND ON THE WHOLE CASE, THAT DECREE SHOULD BE AFFIRMED. 


Where the U. ». patents agricultural lands in en ormous bodies, 
ines oe 4 cee oes able the company to sell the 
mass of the lands and cain ati tilt for building the road, 


and the government then files a bill to annul the patents for 
illegality, 1t is justly held by Judge Sawyer that t the bill will be 


dismissed unless all those holding the lands under sales made by 


the company after patent, ee ee for the vendees were 
induced to purchase by the patents. (U.S. v. Central Pacific R.R. 
s Land Owner, 44; same v.same, 12 id., 317.) But this 


co., 9 Copp’ ume, 12 2d., « G this 
doctrine does not ap yply here, because all who bought land from 
Craig after his plat issued, were buyers after the institution of 
this suit, and bought at their peril. Moreover, Leitensdorfer, 
after instituting suit, published the Us pendens, usual under local 
Jaw, warning the public against buying Craig’s claim. Proof of 
this will be made when it becomes proper, in some future pro- 
ceeding, to make it. 

So much for Craig’s conveyances after suit. 

The convey: ances by Craig, before suit, were :—Sale t 
and Watson, of 12 Sep., 1873; (Transce., 164;) sale to Go 
10 Mar., 1874: | (Transc., 160 ;) mortgage to Olinus Smith, of lS 


Mar., 1877, and sale to Benjamin F. Butler of 20 Ap., 1877, rec- 
orded, in Pueblo Co., Colorado, on lo June, 1877 
Of the mortgage to Smith a ind sale to Butler, it might § thee 
to say that this court c: annot consider them, in this suit, becaus 
they are not tg eg dep they only appear on p. 79 and 82 
of “ Evidence in behalf « Appellant in support of motion fot 


wh i eae aa filed in this case by Craig’s counsel. They 
should have been offered below, and then Leitensdorfer might, if 


5 


necessary, have made Smith and Butler defendants, or they 
: 


might have made themselves parties. But, if the mortgage to 
Smith and sale to Butler are rightly before this court, they can- 
not arrest the progress of this cause. The mortgage was fo) 


$2,000, at ten per cent., payable on or before 15 June, 1877; but 


Se reese 


: : “ — ‘a | — + r ." ] # : > io > 7 s ae 
Craig, in his subsequent saie to Butler of 5 ) April, 18% f, COVE- 
] aa } . : : } . ae <——e : ‘ a 

ited that the same jiahas, belng esgrdindir te claim, ‘ are free 


from all incumbranee.” This means that Smith bad been paid, 


¥ : } ra * 7 | 4, ] = . m P ( Yan . . 
and that, DV the ZU ERASE Bae rod d. Lie Wihoie title O] ( Pal? had 


( n vested in himsclf As tor the sale to Butle ity this sult was 
don the 4 May, 1877. (Transe., 1,) and the sale was not of ree- 
ill the 15 Jun LSi/ The sale recites that 1t was made be- 
the commissioner approved or delivered Craig’s plat. So 
this suit is not affected by the mortgage or sale. They both 
fer to the act of 25 February, 1869, and to the decisions of 
‘ k and Stant lor © ig and the sale to Butler recites that 
Craig’s evidence of title was at the time pending for examination 
befor thy COI 11SS] : 
Mr. Butler was retained as counsel by Craig on behalf of Craig 
rivative claim “early in the year 1875.” (P. 2 of “ peidcas 
in behalf of Appellant in support of motion for rule to show 
use.”) “After this suit was commenced,” says Mr. Butler, (2d., 
p. 4 [ was not of counsel ip it for Col. Craig or for the Cattle 


though, when called upon for information in regard to the suit, 
[ furnished such as I had.” According to Mr. Butler’s state- 
ments he was counsel for Craig before the executive, and after- 
wards bought Craig’s claim. He 1s how also of counsel fer 
Craig before this court. Such being the case, he can derive no 
advantage or immunity from his alleged temporary withdrawal as 

uunsel but Is chargeable with notice of all the intermediate pro- 
ceedings. In U.S. xv. Curry, 6 Howard, 106, chief justice Taney 
said ~“So far from pe rmitting al 1 attorney to embarrass and 
impede the administration of justice, by withdrawing his name 
fter trial and final decree, we think the coart should regard any 
attem pt to do so as open to just rebuke.” (dd., 112.) 

The public act of 21 June, 1860, is referred to by s. 1 of the 
public act of 25 Februar ys 1869. All persons are bound to 
know those acts and the pub lic acts enabling tne commissioner 
and secretary to review the decisions of Stanton and Cook. A 
law consists in its proper construction, what is implied in the 
| art of the law. As Mr. Smith’s mortgage and Mr. 
( <l refer to the decision of Stanton and Cook for Craig, 
to the act of ee 
h that Craig could have no title until his claim bad been ad- 
issloner and secretary according tolaw. They 
eee wenoliated with C raig at their peril. “No principle is 
b hed, than that a purchaser must look to every part 


‘ a | ‘ ’ . : 
Company, until after the first appeal was entered in this court 


<> 
ch 


etter estab lish 
Oo] f th 1e title wh ich 1s essential to its vali lity. ‘y (Brush v, W Abe, 
ld Pet., 95, 111.) “The question is not t whether the defendant 
In fact saw any of the muniments of title, but whether he was 
not bound to see them. It will not do fora purchaser to close 


on 
— 
se 
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his eyes to facts; facts which were open to his investigation, by 
the exercise of that diligence which the law imposes. Such pur- 
chasers are not protected.” (Jd.) 

Moreover, all of the conveyances by Craig were made after he filed 
his ‘claim before Stanton and Cook, and while it was pending. 
In fact, as we have shown elsewhere, the claim, in law, is still 
pending before the commissioner. We have also shown, by de- 
cisions of the bureau and department, that the rule pendente Tite 
nihil annovandum, is as strictly and reasonably enforced by the 
executive as by the judiciary. Leitensdorfer’s appeal is as 
lawfully, as absolutely and as efficiently pending before the ex- 
ecutive as Craig’s appeal Is now pending before the judi lary. 
Therefore, all the buyers from Craig are buyers pendente lite and 
will be bound by the decree of this court. 

The other deeds by Craig before the filing of this suit, will now 
be considered. 

On the 12 September, 1873, he conveyed to Philip Golding and 
Jonathan Watson 10,240 acres of his derivative claim; (Transce., 
164;) but we have shown, under point VII of this briet, that 
these vendees afterwards conveyed each one $ of the same land to 
David H. Moffatt, junior, trustee, for the purpose of corrupting 
Stanton and Cook in the interest of Craig, and that the land was 
applied accordingly. Mr. Moffatt has acted as intermediary in 
similar questionable transactions hs ape I ae in the Pueblo 
land district, Colorado. (Moffatt 7. U. S., 112 U. 24, 27.) 

On the 10 March, 1874, Craig: also conveye d to Phili ip Golding 
an undivided 14,510.80 acres ofthe derivative claim ; (Transce., 
160 ;) but the deed was not recorded till the 14 March, 1878, long 
after this suit was filed, and therefore need not be further consid- 
ered here; we have “sian on it elsewhere. Now, equity 
will not interfere on | re half of Golding and Watson, to avert a 
decree canceling Craig’s title. They have no interest. The whole 
derivative claim of Craig belongs to the Colorado Cattle Com-- 
pany (Transe., 462,) under sales made pendente lite. Golding and 
Watson knew they were buying lands claimed by Craig in the 
Vigil and Saint Vrain grant, for Craig’s deed to then recited the 
fact. (Transe., 164.) Craig was the ‘beneficiary 1amed in the 
plat and patent to him, and received personal delivery, pendente 
lite, of those titles from the bureau here, which does not recognize 
any otherownerorclaimant. It was right, therefore, that he alone 


should be sued. Besides, they whoseek equity must do equity. 
Golding and Watson were tenants in common of land used by 


Craig, thro’ them and Moffatt as intermediaries, for the purpose 
of corrupting Stanton and Cook; and, the corrupt scheme was 
successful. No rights on behalf of Golding and Watson can 
arise out of such a transaction. Fe dolo malo non oritur actio, 
Equity will not protect men who have no equities. 
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There are many other flaws in Craig’s title, which will be fully 
resented to the executive when the appeal of Leitensdorfer shall 
nmissioner. But one of those flaws will 


here. The first link in Craig’s title is a deed of the 
5 April, 1859, from Reyes Baca, as Cornelio Vigil’s widow. 


i é 
(Transe., 195.) But the widow had no title. “Property acquired 


I 

be considered by the com 
} rryy 

] 


arriage by a gratiutous title, such as inherit- 
a } - . ’ : } : a ‘ . . 99 
ance, donations, or bequest, does not belong to the community. 
+) 


Civil Law of Spain and Mexico, art. 46; Fuero Real, J. 1 and 2, 


[. 3, B. 3; Nov. Recop., U. 5, 7. 4, B.10.) The inchoate grant 
to Vigil and Saint Vrai 3 a gratuity. We find no proof in 


( cLiilt een : Wal + 
| i gfe: AA , iL. , a oir f . Y y ' 
rd that Vigil ever spent any time, work 01 money 10 


improving It. | 


supplemental bill (Transe., 50,) asked the 


court below to order the surrender of Craig’s titles into court, 
and to cancel them. ‘This prayer the court, in its final decree, 
.,471,) overlooked. We therefore ask, in the event of the 
lance of that decree, that this court may remand the cause 

with instructions to the circuit court to actually cancel Craig’s 
pla s and patents, ut ne lis ex lite oritur. A convenient precedent 
for such relief will be found in the somewhat similar case of 
U.S. v. Hughes, 11 Howard, 552, 569. No brief having yet 


been filed by Craig, this brief may perhaps be found to contain 
liscussed at all in his brief. 

Sinee finishing this brief, we have learned that Thomas Lei- 
tensdorfer died, intestate, on the 24 March, 1886. On the 2 Oc- 
tober, 1886, letters of administration were granted to Edward J. 


— 


cl i i < 
Hubbard by the judge of the county court of Las Animas 
ounty, Colorado. On the same day, the administrator executed 


a power of attorney to the undersigned to appear for him in 
this case. We will file the letters and the power and enter our 
appearance accordingly. 
We submit that, on the whole case, the decree below against 
Craig should be affirmed. 
ROBT. H. BRADFORD, 
CHARLES W. HORNOR, 
For ‘lnomas J. ALLEN, 
And for Epwarp J. HUBBARD, 
the Admr. of Thomas Leitensdorfer. 
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Supreme Court of the Chuted States. 


OcTOBER TERM, 1886. 


WILLIAM CRAIG’S Executor, Appellant, ' 
vs. 


THOMAS LEITENSDORFER’S Adm’r, Appellee. 


Appeal from the Circuit Court of the United States for the Sth Coreuit, 
and District of Colorado. 


Supplemental Brief for Appellee. 


On the 5th of October, 1886, a brief of 62 pages was filed in 
this case for appellant, but we had not seen it when, on the 9th 
of that month, we filed our first brief for appellee. There are 
points and autnorities, therefore, in appeliant’s brief, not antici- 
pated or discussed in our own. It is to answer those points and 
authorities that we now file this supplemental brief. 


REPLY TO APPELLANTS STATEMENT OF THE CASE. 


Appellant’s brief, on p. 12, says “Craig paid his amount of the 
fees before he got his plat (Bill, p. 41),” &e. Leitensdorfer’s bill, 
p. 41, does not allege this. The bill, p. 48, alleges that Craig 
paid “ under protest.” The derivative claimants, if actual settlers, 
were anomalous homesteaders, not confirmees, and were not re- 
quired by law to pay any costs of survey. (Act 25 February, 
1869, s. 2, 15 stat., 275, being No. 4 in appendix to this brief.) 
On the same page of appellant’s brief, he says the bill “admits 
that he has a right to land where he settled and claims to have, 
and that is many miles distant from the settlement made by 
complainant. (See Bill, p. 44.)” 

“Craig’s title, therefore, is not 1n issue,” We. 
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Farnsworth held, was made on the 1 July, 1875, when Hallum 
was his counsel to prosecute that claim. (/d., 84.) The convey- 
ance was made, therefore, pendente lite,and cannot affect the trial 
of the appeal before the commissioner, (Decis. of Dept. of Int. re- 
lating to Pub. Lands, tI, 378, ’8O; ITI, 110, 777,) the prime object 


of this suit; for the U.S. statutes do not require the publication 
of any las pe ndens. 

Craig might have objected specifica lly to the non-joinder of 
Mrs. Farnsworth, by plea or answer, (Rules of Practice in Equity, 


— 


i 
a o> G4 , j ] . sae . f } B * ' > 
Nos. 89 and 52.) or even at the hearing. (Rule 53.) But, not 


having objected at all below, the objection cannot be made for 
the first time here. Non-joinder “must be taken advantage of 
before the final hearing.” (Ril. Ch., 1388; 1 Ala. nN. s., 580; 18 ad., 

n., 586; 1 Des., 315; 1 Stockt. Ch., 401; 10 Paige Ch., 
145: 2 Sandf. Ch., 17; 2 Iowa, 55; 2 McLean, 376; Bouv. Dic., 
‘Non-JOINDER. ”) : 


RepLy To APPELLANTS SECOND POINT. 


His brief, p. 19, avers that complainant could be entitled to no 
nore than “an undivided interest in the residut um of the lands 
confirmed after satisfying all the claims of the derivative claim- 
ants properly so call ut as there is no residuum for the orig- 
inal grantees, there are no lands to which Leitensdorfer’s interest 


Cad 


an att: ach.’ 


C 

The bill does not say that ie cene Leitensdorfer was a derivative 
el ie ant, but it says that Thomas Leitensdorfer was a derivative 
claimant, with ac Sabatini from May, 1862, till suit. CPransce., 


o7.) Being an actual settler, under a title made by Vigil and Saint 
Vrain to his brother Eugene L eitensdorfer, (since dead,) Thomas 
Leitensdorfer was withins. 2 of the act of 21 June, 1860, XII stat., 
(ge em s. 1 of the act of 25 Heb’y, 1869, AV w., 27d: (appendix 
to this brief, Nos. 3 and 4:) and it follows that he was a derivative 
el nail and his settlement located his claim and severed it from 
the unincumbered U.S. lands within the grant. 
Tt is also o < ernaab by appellant’s brief, p. 21, that the donation 
7 March, 1844, by Vigil and Saint Vrain to Mugene Leitens- 
dorfer, was not legally delivered. The answer to this, is, that de- 
livery toa third person is enough, though he is not the grantee’s 
agent, and though the grantee may not get the deed till after the 
rantor’s death. (4 Kent Com., 456, n. a; our brief filed 9 Oct., 
1886, p. 40.) Moreover, in 1846, Hatcher, as agent for governor 
Bentand Eugene Leitensdorfer, was in possession of the grant on the 
Pur reatoire or Las Animas river. (Transc., 298.) Tivie 1 fact shows 
Pitomuals Leitensdorfer accepted the donation before the Mex- 
ican treaty of 2 February, 1848, (9 stat., 922.) . Acceptance com- 


<> 


o 
pleted the donation, and delivery was not necessary. (Civil Law 
of Spain and Mex., art. 987.) Cornelio Vigil was killed on the 
19 January, 1849, (Transc., 434,) and Ceran Saint Vrain died sev- 
eral years before the 15 November, LS7S. (/d.) 

Respecting this donation, appellant’s brief. p. yy objects that 
“there is nothing in the record to show that the original deed 
could not t have been procured and placed in evidence.” Critten- 
den, in Saint Louis, was in possession of the original deed, and 
he told the witness, William A. Bransford, that “he intended to 
hold on to the deed until Leitensdorter paid him.” (Transc.. 
438.) The COPV, NOW objected to, was filed in the Puebl 
othee, on behalf of Thomas Leitensdorfer’s derivative ¢ Oo] 
the 25 October, 1872, during the trial of the claim, (‘Transe., 287,) 
wit hout ob jection by Craig. This was a wai eae as objection 
Origin: al deeds are not required in trials bef fore recisters and 
celvers. Copies sufin e. This question of evidence 1s fully dis- 
cussed In our reply t O ay ere s fifth point, post, 


—" 


Repty To APPELLANT'S THIRD PoINT. 


On p. 22 of his brief, appellant objects that complainant and 
hie swcdoes ae with s.4 of the act of 25 Feby., 1869, by 
‘making locations with specified adjustment of boundaries; and 
filing the same with the Surveyor General within three monthis, 
after the surveys were completed and notice given provided for 
in the second section of the act,” &e. 

But s. 4 of the act of 1869 only appl les to Vieil and Saint 
Vrain and to the representatives of their hypothetical residuary 
interests in the 22 leagues, (commissioner to register and receiver, 
23 August, 1870, Transc., 266; commr. to surveyor genl., 23 Au- 
gust, 1870, Transc., 269, 27:2; commr. to secretary, 29 July, 1876, 
Transe., 152, /5-,) and not to the actual settlers holding possession 
under titles or promises to settle. (Commissioner’s Instructions, 
Transe., 266, 269; secretary Delano’s decisions of 27 October, 
1874, and 25 January, 1875, 7d., 899, 406.) The grantees were 
not settlers, and the supposed 11 leagues of each was a float, and 
it was essential that they should locate their floats and thus let 
the U.S. dispose of the vast unconfirmed residuum of the grant; 


4 


but with respect to the actual settlers, with-or without title from 
the grantees, the settlement, as in ordinary preémptions and 
homesteads, imported both location and notice. The sole duty 
of complainant was to establish his claim before the register and 
receiver Within a year from the approval of the subdivisional 
surveys, (S. 1 of act of 1569; joint res. of 25 Ap., 1870, 16 stat., 
373, and appendix to this brief, No.5.) The limitation ended on 
the 24 February, 1573, (‘Transe., 188,) but appellee had filed his 
claim at Pueblo on the 25 October, 1872. (d/d., 255.) 
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the Prant, but will leave them LO be SCE tained by the com! . 


sioner When he tries Leitensdorfer’ palboos il. now pending nero eee 
him. To know tf complainant’s settlement IS peel n the 
erant, the cye-draft (Transc., 347,) must be consulted. “ The ap- 
plicant for land usually accompanied his petition with a deseno, 
or map, showing the natural boundaries or monuments of the 
tract desired. These were usually rivers, creeks, rivulets, hills, 
and mountain ranges.” 7 7 i “But where land had no 
value, and the unit of measurement was a leacue, sueh mMmonu- 
iInents were considered to be sufficiently Cf rtain,” 7 P+ Comg 
this court have no diseretion to enlarge or curtail such orants, 


tO sult our OWN Sense of propr le LY, or defeat just clalms, however 
extensl Ve by Stringent technical ruies OT Construction. tO wWwihieh 
] . ; a or 5 oo Re 3 r ‘ — . . a4 
they were not origmalls subjected. (U. S. v. Sutherland, 19 


el eyyee?d bye f Ye a ‘ > 
Howard. edt ded. oD I4Z— 2, pe r Garier. Be) 


wy ] . - ] > ] . ae 2 ] “ . = . ee . 
ifre deseno, here, br Ines Le itensdorte1 SCiaIMm priivid fadeie Witatih 
i 

} : 4 } ] ] ce: } ' 

Thy >. >> 7 ‘ ° i ; , rr. + + j . > / 

Lone O9Trant, aS Will be Shown presently - OUT, IT 16 does Not, C/t 

th )} ict he left ft t } rperbay i. i 13 1} t , , rey it 7 

fésesid Liti tin fj Cty if) i fie GRAB LIAN A 11S is. iil SU USLAILLCE, a VLTailt Of 

i ae ' ra¢has heel ( } SF? 

44 1ecagues Within out-bounds containing VZ rues. i >| Lie 

} 


surveys of confirmed Mexican grants, particularly when they are 
for quantities lying within exterior boundaries embracing larger 
tracts, involve the conside ration of various matters, not Lane 
the subject of judicial inquiry.” * * * “If the survey does 
not conform to the decree ot the board. the remed) must be 
sought from the Commissioner of the General Land Office before 
the patent issues, and not in the District Court.” (U.S. v. Sepul- 
veda, 1 Wall., LO4, LOS, LOY, per Kield, J.) 

Moreover, the question whether complainant's el; 
orant, is not vital. If the grant had been confirmed for its 922 
leagues, Its bounds would be important; for so much of com- 
plainant’s claim as might possibly be found, in the end, to be 


out of those boi unds, would bea redundant and illegal appro- 
priation of U.S. land pro tanto. It would be an unauthorized 
enlargement of the grant. But the grant was only confirmed 
for 22 leagues or 97,650.96 acres; and ¢ ompl: ainant simply asks 


the court to let 11) his claim for a share of that Panes and should 
that be done, it is not material to the U.S. or Craig whether the 
claim is In or out iin the Las Animas e¢rant. 
the cancellation of Craig’s title and the allowance of complaina int’s 
title, increase the pibhoschie area of the derivative claims beyond 
the 97,650.96 acres. Complainant = one of the “actual settlers 
upon the tracts heretofore claimed by the said Vigil and St. 
Vrain, holding possession under titles, or promises to settle” made 
by them, and hence is, prima facie, within s.1 of the act of 1869, 
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no ease cour 


But complainant’s claim is also prima facie within the grant. 
lo show this, parol is admissible. “ ‘The courses and distances 
laid down ina survey, especially if it be ancient, are never, in 
practice, considered as conclusive; but, on the contrary, they are 
liable to be materially changed by oral proof, or other evidence 
tending to show that the re lines are not those go 


ally ran.” (Conn v. Penn, Pet. C. 496, as quoted 1 Abb. Nat. 
Dig. of Repts. and Stats., 365, No. 73 ed. of 1867. ) Parol is often 
admissible to pay and ascertain he loealites of monuments 
called = by description ; (138 Pick., 267; 19 id., 445;) and 


where the description is ambiguous, the practical construction 
given by the parties may beshown. (1 Metc., Mass., 378; 7 Pick., 
214: Bouvy. Pe... * Boundary.”) Now, Thomas Leitensdorfer’s 
home is in the Las Animas valley, on N. W. 4 of sec. 24, T. 32 
S., R. 63 W.; (Transe., 311;) and his claim covers the valley 
na mile below his home up 7 or 9 miles to Trinidad and a 
nile above it. (dd., 310; 302-3.) On the 15 November, 1878, 
(Thomas O. Boggs swore that he had known the Las Animas 
srant 20 or 30 years, and that he had ser Vigil and Saint 
Vrain since 1844. (J/d., 434.) When asked about the south line 
of their grant, he said, “I understood it comme “ge at tee north- 
ine of Beabuen and Mirando grant.” (Jd., 435.) He was 
then asked “At what point of Zobien and "onl erant 
does the Las Animas grant commence, and in what direction 
rom there does the southeastern line run and to what point ?” 
‘Ans. Commencing at N. E. boundary and running and striking 
the Arkansas river one league below the mouth of Las Animas 
river.” When asked if complainant’s claim is in the grant, he 
said, “I understand his claim is located in and around Trinidad. 
Lun derstand it to be in limits of Las Animas grant.” (dd.) 
The Beaubien and Miranda grant has been patented by the 
1, S.,(2 Decisions of Dept. of Int. on Pub. Lands, 591, ,) for the 
area contained in the act of juridical possession; but we learn 
that the government has sued in Colorado, and perhaps in New 
Mexico, to cancel the patent on the ground that the claim is valid 
for but 22 leagues. However, the original grant, as surveyed 
and patented by the U.S., is an irregular square, whose lines run 
in the general direction of the cardinal points. (Commissicner’s 
map of Colorado of 1881, and his last map of the U.S.) The 
north line of the grant, which is the south line of the Las Ani- 
mas grant, is shown as running west, on the deseno of the latter. 
(Transc., 347.) Now, the witness Boggs when asked “At what 
point” on the north line of the former does the south-east line of 
the Las Animas grant begin, said, “Commencing at N.E. bound- 
ary and running and striking the Arkansas,” &c., (dd., 435,) man- 
ifestly referring to a point and nota line, for the term boundary 
is ipaiia d to include the objects placed or existing at the angles 


as 


oe 
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of the boundary lines, as well as to those which extend along the 
lines of separation. (Bouv. Dict., “ Boundary,’ ) But a right 
line exte nded, on the m — above cited, from Beaubien and Mi- 
randa’s N. E. eorner to the Arkansas. a league below the mouth 
of the Las Animas, would leave complainant’s claim in the Las 
Animas grant. In Rafael Chacon et al., (2 Decisions of Dept. of 
Int. on Pub. Lands, 590, 597, ) the secre tary, on the 18 June, 1884, 
after discussing the « question ef the -_ bounda:y of the Las An- 


imas grant, said, respecting 1. R. 638 W.. which contains 
the bulk of Leitensdorfer’s el: —_ oT he south boundary of Vigil 
and Saint Vrain is the north line of Beaubien and Miranda: and 


connecting that line, as located on the official map of New Mex- 
ico, in this office, with the east boundary on Mr. Dallas’s sketch, 
the whole of T. 33 aforesaid is included within said limits.” Now 
the maps of Colorado and New Mexico, published by the U.S., 
show that if the east line, thus sanctioned by the secretary, leaves 


T. 33.8., R. 63 W., in this grant, it necessarily leaves all of Lei- 


tensdorfer’s claim in the grant. 

This conclusion agrees, in substance, with the evidence of Por- 
cheus L. Wootton, sr. (Transc., 444.) tle traveled over the 
grant in 1856; knew Vigil, Saint Vrain, Eugene Leitensdorfer 
and Governor Bent; was very familiar with the country wou 
which the east line of the Las Animas grant runs, having trav- 
eled over all of it, and he testifies that the line Seton owen 6 miles 
south of Trinidad, running to the Arkansas river about 3 miles 
below the mouth of the Las Animas. (/d.) He also swore that 
] 2gi, Saint Vrain, Bent and Leitensdorfer always claimed the Las 
Animas Valley to be part of the Las Animas grant. (1d.) Now, the 
maps show that a right line run from a point 6 miles or 1 town- 
ship south of Trinidad to a point on the Arkansas a league below 
the confluence of the Las Animas, would leave complainant’s im- 
provements and nearly all of his claim in this grant. 

So, Wm. A. Bransford, who had known the grant since 1844, 
(Transc., 437,) swore that Saint Vrain, Governor Bent, Eugene 
Leitensdorfer, and other claimants of the grant, always claimed 
that “the Las Animas river from its source to its confluence with 
the Arkansas river and one league below is all within the Las 
Animas grant.” (Jd., 440.) He added that “the grant took its 
name from Las Animas river.” (/d.) 

The testimony of Wootton and Bransford thus shows that com- 
plainant’s land, if not within the grant as construed by the tech- 
nical and rigid rules of the common law, is at least within the 
acts of 1860 and 1869; for the evidence proves that the land is 


“upon the tracts heretofore claimed by the said Vigil and St. 


Vrain,” in the words of s. 1 of the latter act, or, 1s “in the tracts 
claimed | »y them,” to use the words of s. 2 of the former act. 


passes south 

‘as with mn an 

miles below 

running up 

lands; that 

( 1862 and has been 

ever sl as a ditch on it about 1+ miles long, which 
inte in 1862, gots has on it ewed log cabins, and culti- 
vates about 140 acres, and that complainant’s improvements are 
worth about $1,000. (Transe., 452-5.) Witness came to that 
ie Leitensdorfer was claiming the land 

26 March, 1865, long before Craig filed 

( Cook, he made a warranty deed, as 

tV rain for the Las Animas grant, 

river, of 76.92 acres, being lot 

Grant by Col. Thomas 
41. is tract is in and opposite 
ransford’s e\ vide nee, id., 440.) And on the 20 Janu- 
f Ceran Saint Vrain for this grant, also 
welling, for a tract “lying upon 

ire river, and comprising one 

being described as sections 
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ae the survey of Thomas 
el notes of which surve y are on 
land containing two hun- 
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Vrain was the “ principal 
‘ant or parcel of land 
. <nown as the Las Animas 
vernment to Ceran St. Vrain and 
| 6 | date the ninth day of 
ecem ber, A. 1843, and duly conftrmed to the eye and to thewr 
legal ) esentatar s by surveyor gei neral of New Mexico, 
“N 1857,” &e. The tract thus con- 
about 18 miles. below ‘Trini- 
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rth of the lands of Beaubien and Miranda) at one league east of 
Animas rivera aauanin was erected; thence following in @ direct 
to the Arkansas river, one league below the junction of the 
imas and the Arkansas, the second mound was erected on the 
banks of said Arkansas river, and following up the Arkansas to 
and one-half league below the junction of the San Carlos 
1e third mound was erected ; thence following in a direct 

We. (Transce., 253.) | 
, read with the deseno, (Transc., 346--7,) shows 
' the Las Animas or P urgatoire river, from the 
line of Beaubien and Miranda to the Arkansas, is in the 
otherwise it would have appeared, from the description 
the desefio that Sanchez crossed and recrossed the river, for 
egan and ended the lower line of 1S grant ct league east- 
ward of the river. The north line of Beaubien and Miranda was 
know n on the 2 January, 1844, when possession was thus person- 
oil and Ceran Saint Vrain; for, on 
. > 22 February, 1848, Vigil, who joined in receiving me posses- 
had delivered the juridical possession in the case of the 
Spates 5 ai and Miran: la grant, attended by Pedro Valdez one of 
atten o ints of Sanchez in delivering the possession 1n the case 
> Las Animas grant. (See pubhe, printed doc. entitled 
rate Hew Claims. New Mexico. I. General Land Office,” 
.) Moreover, the U.S. have since patented the Beaubien 
Miranda grant, (12 Copp’s Land Owner, 99; 2 Decis. of Int. 
t.on Pub. Lands, 591 ;) and the patent, whose lines appear on 
commissioner’s maps of the U.S and Colorado, remove. all 
doubt as to the boundaries of the tract.” (Morrow v. Whitney, 


_— — pa 


}. S., 501, 438.) . 

Those — also show the boundat ies of the grant of 1 Decem 

1543, to Gervacio Nolan, which forms the upper or western 

of the Las Animas grant. (See ia of latter, Transe., 346-7; 

e Nolan grant discussed, Colorado Co. v. Commissioners, 95 

259.) Probably the Las Animas grant extended from the 

Las Animas valley inclusive, below, to the lower line of Nolan 

above, and from the Arkansas, in front, to the grant of Beaubien 

and Miranda, and the grant of Charles Beaubien (for which see 
Tameling v. U. 8S. Freehold Co., 93 U. S., 644,) behind. 

The “direct line” bounding the Las Animas grant on the 
lower or 8S. E. side, as descrived in the act of juridical possession 
and drawn on the deseo, does not mean una linea recta, although 
such are the words in the Spanish original. (Transe., 250.) Qui 
haeret in litera haeret in cortice. “The meaning of particular 
words, indeed, in acts of Parliament, as well as in other instru- 
ments, is to be found, not so much in a strict etymological pro- 
priety of language, nor even in. popular use, as in the subject or 
occasion in which they are used, and the object that is intended 


to be attained.” (Broom’s Max., 536.) Thus, if a lessee covenants 
to leave all the timber which was vrowing on the land when he 
took it, the covenant will be broken, if, at the end of the term, he 
cuts it down, but leaves it there. (Jd., 534-5.) No man can actu- 
ally run astraight line 140 miles long through the torrents and 
thickets, and up and down the cliffs, inseparable from a moun- 
tainous land like that in this grant. Much less ean it be done by 
a man who was not asurveyor, and had no instruments, and does 
not pretend to have measured or marked a line of the grant. 
The whole value of the tract at the time would probably not 
have paid the cost of measuring and marking a true /inea recta 
from the N. E. corner of Beaubien and Miranda to the mouth of 
the Las Animas, even had such a Jabor been practicable or 
necessary. 

The bounding line of Beaubien and Miranda, on the deseno of 
the Las Animas grant, is shown as a linea recta running east and 
west; and yet the commissioner’s maps of the U. 8. and Colorado, 
showing that line as patented by the U.S., prove that it is far 
from a straight line or a true geographical parallel. So, in the 
Charles Beaubien claim, justice Sanchez, (who, on the 2 January, 
i844, had delivered the possession in the Las Animas grant,) de- 
livered the possession on the 12 January, 1844, thus: “ commen- 
cing on the east side of the Del Norte River, a mound was sin 
at One l agie distance from 18 jqunction with the Costilla Riv i thenee 
following up the Rio Del Norte, on the same eastern bank, fo one 
le Igue a hove the junction of the Trenchera river, where another mound 
was erected : and continuing from west to northeast, following up 


thre Clipe ni of Trinehe ra rave rto the summit of the PWOUNLTAIN. where 
1? as — et <: Be 
another mound was established.” &e. (Tameling v. U. S. Free- 


hold Co., 98 U.S., 644, 648.) Now, “ following up the current of 
‘Trinchera river” means, literally, to wade up stream like a man 
fishing for mountain trout with a fly; but, as the wading began 
a league above the stream, it is plain that the words quoted must 
not be literally rendered; and, looking at the commissioner’s 
map of Colorado, which shows this boundary as patented, it ap- 


pears that the true boundary is a right line, which does not 
touch the Trinchera but runs severa! miles from it. and parallel 


to its general course, so as to include the stream and its main 
tributaries. 

In 1844, before mining had grown into an established indus- 
try in the part of the republic of Mexico containing the above 
grants, the region was only deemed valuable for grazing and 
agricultural purposes. Vigil and Saint Vrain. asked for their 
grant because they wanted “sufficient fertile land for cultivation, 
an abundance of pasture and water, and all that is required for 
a flourishing establishment and for raising cattle and sheep,” &e. 
(Transe., 252.) The Beaubien and Miranda grant, the Charles 


15 


flicting testimony as to the point where the main Las Animas, 
its general north-easterly course, Crosses the northerly lne of 
Beaubien and Miranda. But the doubt does not affe 11S 
for the Las Animas is well defined by the time it reaches com- 
plainant’s settlement. 

Such is the rational view of the meaning of justice Sanchez 
when he bounds this grant on the lower or 8S. E. side by “ a direct 
line to the Arkansas river.” The grant should not be distorted 
to fit the literal meaning of the word recta or direct. Aucupia 
verborum sunt judice indigna, said that great jadge Sir Henry Ho- 
bart. Lord Coke said, who sticks to the letter sticks to the bark, 
and legal niceties are not laws; that words are to be interpreted 
according to the subject matter; that they ought to wait upon 
the intention, not the reverse, and are always to be taken in their 
milder sense. Chancellor Kent said that terms of art should be 
explained from the art. Calvinus said that words are to be un- 
derstood in’reference to a possible case; that it is better the y 
should have no operation than to operate absurdly; that they 
are not to be looked at so much as the cause and nature of the 
thing; that you may disagree with words, nay, you may recede 
from them, in order that the vy may be reduced to asensible mean- 
ing; that they should be received most favorably to the thing 
and the subject matter; that words of a strict sienificat ion can be 
viven a wide signification if reason require, and that there is no 
one who is ignorant that words should be understood according 
to the subject matter. Lord Bacon said, words are to be so un- 
derstood that the subject matter may be preserved rather than 
destroyed. And Spiegelius said, words, however ge <essin l, are re- 
strained to fitness (7. e. to harmonize with the subject matter) 
though they would bear no other restriction. “ In the construc- 
tion of statutes the land department, like courts of justice, hold 
that a thing within the letter is not always within the statute, 
unless within its intention. The letter is sometimes restrained, 
sometimes enlarged, and sometimes the construction is contrary 
to the letter.” (Spaulding on Pub. Lands, § 618, and cases there 
cited.) | 

This is a question of boundary, and the cases on that question 
enforce the above general rules of construction, and show that 
this grant, reason: ably construed, embraces the Las Animas valley, 
if the deseo be taken as Sanchez intended it, 7. ¢., as explanatory 
of his field operations. And here it is admitted that, whilst the 
desevio embraces, as part of this grant, the whole Las Animas val- 
ley, from the north boundary of Beaubien and Miranda to the 
Arkansas, a true right line, run from any point on that boundary 
7 a point on the Arkansas a league below or east of the confluence 

f the Las Animas, would cut the latter stream and so exclude 
ii of its valley from this grant. 


™ +4 


] : ] ] j 
i ACt iu! Li¢ are) =“ 1)? } | t}) (jeSse%n lPwed Tos nel 
| 4 , } 
\\ H ) 1] Lia “e { j f ics Beak ay 
y , « ’ ? 
wy \ B4 i iy T»> 
loweror,s. J llie ¢ le SO 1] \ Dut 
] baat ee , 7 \ aalle . } +} 7) enrrry MUST ry} a | ) ‘ ha } '? cy | sor il 
i SUDOraAlTNaAtve Call If) ali @hlul bhi las pCi ut al predated peat Calli 
QO when tnev may be repugnant. ra gvreat and prominent ob- 
. « A : ‘ 


ect. 1] moveable and durable 1D itself, and of general notoriety, be 
alled for in a location, that object must fix and locate the ent: v, al- 
th ieh other minor and temporary objects, t to be discovered only by 
astrictand successful search, might prove that the locator inte nded 

to take other land.” ea v. Williams, 9 Cr., 164, 268-9, by 
Marshall. . a7 fg It Heay ij e laid down as an uneversal rule. that 


COUTSE ATU ] 7 ice yield t to nah ural 1} id asce rtained Ol a * 

‘We must consider that the construction of the patent 1s some- 

what pera; That it is susceptible of two constructions, each 

of which has some reasons to support it. If it be doubtful. it 
: 


would seem reasonable not to press the broadest construction 
against a party who is now in actual possession under a perfectly 
geood legal title.” (Preston v. Bowmar, 6 Wheat., 580, 582, by 


hold that this grant covered the whole vacant country 
fronting on the Arkansas, from the Las Animas river including 
its valley, to the San Carlos ciel: its valley. Now, “ The 
territory lying between two yo: * the whole country, from 
heir sources to their mouths; and if no fork of either of them 
las acquired the name, in wah eae of another, the main branch 
to vwts source must he consid np" as the true river.” (Doddridge v. 
Thompson, 9 Wheat., 469, 473, by Marshall, C. J.) The words of 
the same great man in Newsom v. Pryor, (7 7d., 7,) describe the Las 
Animas grant, and are an argument for complainant.— 

Se is apparent that a survey was not made in fact, but that, 
after m oe ta a beginning corner, the surveyor made out and re- 
turne d a platt, which he supposed would comprehend the land in- 

led to beacquired. It is now too late to question the validity 
is grants made on such bs atts and certificates of survey. From 
the extraordinary circumstances of the country, they were frequent, 
and, in consequence of those circumstances, have received the 
sanction of courts. An immense number of titles, believed to be 
perfectly secure, depend upon the maintenance of such grants. 
The extent of the mischief which would result from unsettling 
the principle, cannot be perceived ; and is certainly too great now 
to be encountered. The patent, therefore, must be considered as 
if the survey had been actually made. 

‘In eonsequence of returning platts where no actual surveys 
had been made, and where the country had been very imper- 
fectly explored, the description contained in the patent often 
varies materially from the actual appearances of the land in- 
tended to be acquired. Natural objects are called for in places 
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the river. ‘The distance must be disregarded, and this line so ex- 
tenced as to Cross iV ISI 
tor ¢ rossing the river. 

These difficulties have occurred frequently, and must be ex- 
pected to occur frequently wher 3 ) 
actual survey. Some general rule of construction must be 
adopted ; and that rule must be observed. or th ctl 
claims of individuals must remain forev er uncertain 

“The courts of Tennessee, and all other cevaplon? by whom causes 
of this description have been ee have a ypted the Sahie 
prinelp le, and have adhered toit. It is, that he most material 

nd moet certain calls shall control those which : @ less material, 


wi less certain. <A eall for a natural object as a river, a known 
stream, a) spring, Or €VECi’ a marked tree. shall conty yf hoth COUTSE and 
distance. These decisions are founded on two considerations. 
Generally speaking, it is the er intention of thre purchaser tO 
acquire Ih land lying Oil thre stream eal! a for, as hat Ing WOK valuable 
than other land ; and, in every case wiles a natural object is men- 
tioned, it designates the land surveyed had there been an actual 
survey, much more certainly than course and distance can desig- 
late 1t. In this case, for examp! x the surveyor says that he has 
run south S04 poles, to a stak re the river. Now, it 1s 
much mare probable that he should err in the distance, than in 
the fact of crossing the river. The cone lus ion, therefore, had an 
actual survey been made, would be, that the line did cross the 
river.” (Newson v. Prior, 7 Wheat., 7, 5-9-/V.) This is deserv- 
edly a leading case on questions of boundary, and is relied on in 
Brown v. Huger, 21 How., 305, 22/7 ; Higueras v. U.S., 5 Wall 

$27, S96 ; County St. Clair v. Lovingston, 23 ad., 46, 6:2. 

In M’Iver v. Walker, (9 Cr., 173.) which was ejectment, the 
certificate of survey and the patent, of defendant, ignored Crow 
Creek ; and the courses and distanees called for in them would 
have excluded all of the creek and the land in defendant’s posses- 
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(M’Ivei Walker, 9 Cr., 778, 179.) These views were 
en th p again. (McIver v. Walker, 4 
15.2.) The case in 9 Cr. is also relied on in Croghan 

How., 187, 192. 
Chief Justice Marshall, therefore, is a safe guide, the Las 
le Las Animas valley, 


{ 
to conform as near as may be to the plat annexed to the act 


f juridical possession ; in which case com plainant’s claim would 
be found to be in the grant. 

Craig’s brief, on p. 28, quotes from the deposition of Albert W. 
Archibald, saying it was filed by complainant, on his own behalf 
Che truth is, Archibald was a witness against Leitensdorfer, 

lranse., 522,) and his evidence was part of the general transcript 

omplainant’s case, as certified by the commissioner and 

( red in) the eourt below by Leitensdorfer id.. Boo. | Ge as all 
pal tial presentation of his Case. The act of juridical posses- 

ion says that the lower or 8. I. line of this grant runs to the 
Arkansas from a point on the north line of Beaubien and Miranda 
league east of the Las Animas river. Craig’s brief, pp. 29 
2} oU, construes. Archibald as saying that this — is 1n 
thie middl of the north line” a 4 ».. R. O6 VW : but Arehil- 

id did not sav so I lis Lé stim 1) WAS. that the point = is near 
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cash. for himst lf antt as Baird S agent, made a deed eC ee 
1} as ] . a ; } ——e 
all their interest in the grant, to complainant. (Jéd., 294 Baird 
loan , , rye ere : ] t ‘a ? . y? IQ” e 
died about the) Ju he, 1S; 7 Ca! . and on the 23 be tober. 187% 


complainant filed = derivative claim with Stanton and Cook. 
(/ g 2S.) 

Craig’s brief assumes that Baird’s power to Eugene Leitens- 
dorfer of 24 February, 1860, became functus officio by the agent's 
deed of 10 December, 1861, to complainant; so that complain- 
ant’s deed to Baird of 1867 permanently conveyed to Baird } of 
the grant, and Eugene Leitensdorfer’s deed of 22 Mav, 1872, to 
complainant, conveyed no interest. The brief of appellant, on 
p. 36, also says that Baird’s power is not proved, because the 
original was not produced or accounted for, and because there is 
no proof of Baird’s signature to the original, or of any acknowl- 
edgment of the original by him. 

These objections of Craig will now be considered. 

Bairad’s power 10 Lugene i ilensdorfe r did not become functus off- 
cio by the agent's first sale. It was a very general power to take 
possession of f all “real estate whatsoever in the State of Missouri 
and the Territory of New Mexico whereof I may in any way | be] 
entitled or interested ;” to sell all or part of 1t on such terms as 
the agent might think right, and make deeds for the same with 
or without warranty, and, until sale, to let the same for the best 
rent thatean be had; to collect all sums to become due under 
such sales and leases, or to compound for the same; to “ receive 


all such sums of money, debts, rents, goods, wares, dues, and 


aceounts and other le mands whatsoere / which are ar shall he die 
or owing, payable, and belonging to me, or detained from me In any 
way or manner, or Ways or means whatsoever, by any person 
whomsoever ;” and generally all things whatsoever needful to be 
done in the premises, to do and execute as amply, to all intents, 
as I might if personally present, “or, as the matter required more 


special authority than «is herein given, hereby ratifying,” We. 


(Transe., 295-6.) This power was signed, sealed and delivered by 
S. M. Baird, before William J. Floyd as subseribing witness; the 
original was recorded 1 June, 1872,in Las Animas county, Colo- 
rado, before Baird’s death; a copy was certified from the record, 
by the recorder, on the 5 February, 1873; and this copy, on the 
18S February, 1873, was filed, as one of the-proofs in appellee’s 
claim, with Register Stanton. (Jd., 296-7.) 

This is Just such an omnivorous power to sell, lease, and ad- 
minister property, as a nominal owner would probably give ta the 
real owner, to enable the latter to continue the management of his 
own affairs. It does not specify any property, nor is it limited 
to Baird’s present property ; but it relates, says Baird, to any land 
in Missouri or the then territory of New Mexico, “ whereof I may 
in any way [be] entitled or interested.” His words are not 


if a power be coupled with an ‘interest,’ it survives 


with the life of the person giving it, admit 
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r. 1861. and 22 M 1279 4 me a ee Cee 
IWwePF, LOO!. ANd ZZ iiviaV,. 1OiZ. tO COD!) plai mint POP bev Ssett 


d as attorney-in-fact for S. M. nwa (Transe., 292, 294.) 
L by | Ly Baird’s agent, he would 


ve used these words: his morn fre is clear — nis be 
| of 24 February 1860, was made, without 


. 


ider yt), 


tO protect his own Interest CL ranse, , 206.) 


eitensdorfer was ¢ power coupled 
and afterwards twice conveyed, under the 


omplaraut. he lnterest of Hugene Leitensdorfer 


' 4 ; ” 7 ; , 4 . ; : : . 
est in the land. and not me rely in the proceeds of 
1 , ’ . ? ’ "ye | sae . . —. - . ° 
sale. Such a eta so far from being revoked by any sale 
A 


AT iF 
ACE 2Us 


i I S 
ad ave been revoked even by Baird’s de ath had 


. 


1 | 
‘red | ] a | . 43) 
at oceurred before the second sale to complainant. GOoLrory ’s 


ailments, § 205; Story’s Agency, § 488, 489; Boone v. Clarke, 


Cranch C. C., 389.) “This general rule, that a power ceases 
s of one € xception. 


the person 


q3 4 
ioe Vv & S 


<2) 


y" 


‘iving it, and may be executed after his death.” (Hunt v. Rous- 


manier, 8 Wheat., 174. 20.3, per Marshall, C. J.) 


feed bere 


fat) { “ t i 
rer , 


saird, and the deed of 1867, from Thomas L 
alrau, are notin the record. But. if ——o the 
g trusts In favor of their respective g 


Tha power, therefore, was a continuing power ; 


} 
if 


tor such 8 the nieMii-~ 

S words. and if Mas a power couple (ff with an rte i'¢ ST. 
he deed of 24 February, 1860, from Eugene Leitensdorfer to 
eitensdorfer to 
created result- 
antors, “and in all cases 
re there is a resulting trust,” a acne be es tablished by parol. 

abDCcor K @. Wyman, 19 lLiowal “dl. ZOwd, IUU : ited 


< 


: , 


20d, Ps cited, Jackson v. Law- 
ne sy ee 7O FY Ts; — > ay Lies 
nee, lily U. 8. O79, 65/7.) In truth, as Craig did not try to 


& 


25 
prove those deeds, and they were established solely by the eandid, 
parol testimony of their grantors, the deeds of course could be 
qualified by lke testimony; for “he that institutes may also 
abrogate, most especially when the institution is not only by, but 
for himself;” (Sydney’s Discourse concerning Government, p. 


” Pye ; : Coat ? 
a a} and l’¢ rborum obligato i'¢ rbis AA AA MP. gUdL CONSENSUS sblioatie 


. 
CONTPATIO CORSOCHSHU fy Ss dorhuy. { | digest, oQ. es 32) ° Broom’s Max. ‘y 
GSO. Now, the deed of Euvene Leitensdorfer to Baird, as well 
is that of Thomas Leitensdorfer to Baird, was without consider- 
ion, (Transc., 256,512,) and was thereto 7 3 obh- 
{) ’ } Ni ) / (‘7 wy? Fea ( re€ t}y¢ re 7 1d). ¢ } . at mION i Ty 
ne U lertakine or agreem { (1) i ae i. 4.92 4 OUV. 
Lr VIELX TET}. But (al ae PP TY) f fy (Ch O elen: y oe 
ee Broom’s Max., 583.) A @ol qgderation oO} sort 
l rth) SO) bsolutely Necessal QO the tormlbe of a Nitract, 
that a wudun pactum, or agcreemel! to do Or Day anvthineg on Che 
. + ° ; 4 . . , ! . ugh ‘ ' ; 4 . 
side, Without any compensation on the omer, 1s totally VoIa In 
law.” (2 Bla. Com., 445.) It 1s void, for “Consideration 1s of 
the verv life and essence of a contract.” (Bouvy. Diet., “ Consid- 


raftpon:” $3 } 1 cee raf oN lam Pactu "eet 
oof ae SA AS ¢ ila t'¢ CUL o¢ 4 I ¢ seen ageLtutn. j 


ri , . ‘ > ] ™ ‘ ye " ‘ ] “ 3 +2 . > > . ] 3 
Lhere are cases where th elnstrument itsell pil resumes considaer- 

i. , ‘ | ] rede e : 
Atlioh. as notes, bills. and specialties 02 CO ntracts under eal : but 


) 
nothing is known of these two deeds save by parol, and he eV 
dence does not show that the deeds were under seal, or recorde 
but does show that they were made without consideration. ‘They 

ere therefore void,—void as against the creditors of Eugene and 
‘Thomas Leitensdorte r and void as conveyances to Baird. It fol- 
lows tuat con hant’s intere st is not “ vested in the heirs of said 
rd,” eged on p. 34 of Craig’s brief. The nullity of the 
deeds 1s another reason w hy Baird’s power tO Kugene l.eitensdor- 
fer should be sustained as a continuing power. Courts always 
lean in favor of the execution of a power, if it can be supported. 
Warner v. Howell, 3 Wash. C. C., 12: aacoe v. T "sneetinas 3 Blatebf., 
11.) As an unquestionable settler under act of 25 February, 
1869, and as a derivative claimant under Vigil and Saint Vrain, 
homas Leitensdorfer rightly inve aa a liberal construction of 
his paper title. Possibly the acts of 21 June, 1860, and 25 Feb- 
ruary, 1869, required t that he should, besides proving his settle- 
ment, produce the mesne conveyances through which he derived 


. . . °, ] . _@ : - 
his title: but, if so, the vr Pilererire nt was made simply to ¢ nable the 
As 4 + 2 P| «/ 


ee 
- ! 


} 
A 
’ 
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recutrrr d partment ~ £0 det rmaine if thre re Was a bona fide claimant 
before it under a Mexican grant.’ (Castro v. Hendricks, 23 How., 
138, fA 2: and see U.S. ». Percheman, 7 Peters, Ol, 97; U.S. v. 
Patterson, 1b How., 10; .U. Sv. Sutter, 21 id., 170, 182.) Com- 
plainant’s paper title —: not be perfect. He does not ask the 
court to declare or make it so. He only asks to be allowed to 


} 


prove his case before the ser sli and secretary. 


But Craig’s brief says, on p. 35, that the deeds of Kugene and 
homas Leitensdorfer to Baird were made in fraud of creditors. 
Lf so this is Ohne more eround for holding the de ds void. ‘This 
court. however, cannot. consider the rights of ereditors in this 
tion. Their rights must be enforced by themselves. The 
ds did not hurt Craig, and actio non datur aS 
L\nvy creditor of Eugene Leitensdorfer or of ¢ te nplainant, havin 
rioht to the latter’s land, will be benefitted by this ai vee 
cessful: for, if the suit sueceeds, Thomas a eite usdorte rs appe al, 
‘ efore the interior department, will be tried, and his claim, 


} } Ay } c> } me f : ; : ; i ae 
ow aefencel ss, will be conhrmed, aid tlre confirmation nust enure 


\ the true own of th: anil. lesser oft Hrench v. spencer, | How.. 


2S. SotI—47.) Complainant. at his own cost, 1S perfecting his 
s 
7 > > } ° i 
le for the penenht of whom 1t may concern. l Is not possi- 


ro 


ble that any creditor whatever of Eugene or Thomas bthcctie: 


i i 7 j Os ; | , |, ’ ya +} ca 1c rac% +f) 

-can be hurt D\ Such a proceedalneg. But bnere 1S ho evilidgene¢ 
ay. . oo . ¥ . a | . , } © 

hat. on the 23 October, 187 vhen complainant filed his elaim 


befor ier he or * his brother Eugene was in 
debt. Complainant’s re umption of his property, in his own 
the deed Of Ze \I LV. lS: ms from Kugene Leitensdorter 


acting for himself and Baird, rather implies that complainant, 


+ ] ; ‘+ - os om . a 
at ieast,. was once more free trom devt. 


> 4] ] aa eS - ‘ = — 
[t is wrong, though common, for a failing man to mask his 
land from creditors: bart: Craig is not in position to criticise the 


wrong. On the 20 January, 1866, as Ceran Saint Vrain’s gene- 
ral, resident agent for the Las Animas grant, he sold a tract on 
the Las Animas or Purgatoire river, to J. W. Lewelling, for a 
‘valuable consideration” (probably $1,600,—see Transc., 220,) 
alleging in the deed (id., 442,) that the Las Animas grant had 
been “duly confirmed” by the surveyor general to Vigil and 
Saint Vrain, and to their assigns and legal representatives ; 
whereas that officer had no power to confirm, (public act, 22 
July, 1854, s. 8, 10 stat., 508,) and the public act of 21 June, 1860, 
s. 2, (12 stat., 71,) preferred the rights of derivative claimants to 
those of Vigil and Saint Vrain, and required the hypothetical 

residue due those grantees to be located, not piecemeal on the Las 
piece river or elsewhere, but in 2 equal squares within the grant. 
But no location has ever been made. Besides, “there is no 
residuum for the original grantees.” (Brief for appellant of 5 
October, 1886, p. 19.) If it is bad to circumvent one’s creditors, 
it is worse to circumvent a purchaser for va:ue. 

The legal effect of the successive deeds, &c., involved in Craig’s 
fif = Wnt was as follows——Eugene Leitensdorfer’s deed of 24 
Kebruary, 1860, to Baird, having been made without considera- 
tion sae to evade creditors, was null,and does not exist in law. 
Baird’s subsequent power to Eugene Leitensdorfer, of the same 
day, being, by its terms, a continuing power, and being also a 


27 


power coupled with an interest in this land, a not be revoked 
by Baird’s death or by any act of his, but left Leitensdorfer’s 


right and power to dispose of the land tials untram meled. 
Hue C Leiteusdorfer’s deed of 10 Di ceimber, 1S61, for himself 


Dn 
and Baird, LO ‘Thomas Leitensdorfer, for SL 200, eash, being ac- 
companied by an immediate transfer of possession, continuing, 
without intermission, till the filing of this suit and afterwards, 
(Transe., 420, 425,) conveyed to complainant the entire interest 
in his derivative claim. Complainant’s deed of 1867 to Baird, 
being made without consideration and to evade creditors, was 


” a 


null, and does not exist in law. Under this deed, Baird, who 
had been complainant’s legal adviser, (//., 511,) filed a claim with 
the SUrVveyOr Pel ral, dated 17 July, SO), rs adppe ‘llee’s ran¢ h, 
where Baird the 1) lived, (¢ a LOL,) limiting the claim to 2,560 
acres. (/d., 375.) But appellec testified that this was done with- 
out his authority Py apt iine [It was also without authority of 
law, and hence void, for the act of 25 february, 1869, had taken 


5 @ os | 


Sage ris gio 
away the se ante gveneral’s Jurisdiction and vested 1t 1n the 


PeOstel and recelver @xXcCiusively. phe proceeding, bLhereiore, 

4° ; , ‘ . Cc. . ay we L.. : 
betore the surveyor veneral, 2s, 1M tact, Not to have been pur- 
. , M v . os. : } {> : aa 5 - t ae . 7 . } j } : ? or 7 
sued. Whatever interest Baird took under the deed of 1867, 


+ 


‘ould not have exceeded that of a trustee in aresulting trust, the 
ee interest remaining in complainan 
a Leitensdorfer’s deed to his brother ‘Thomas, of 2? May, 
2, for $500 cash, was made for himself and Baird, and clothed 


L as € sti (Y the triist. 


ios ak uae which had existed in Thomas, ever since the 10 
December, 1861, with the nominal interest of Baird, who died on 
the 5 June, 1872, without filing anv claim before Stanton and 
Cook for appellee's ranch. ‘The claim befor those othcers was 
filed by Thomas Leitensdorfer, on the 25 October, 1872 
Was exclusive Oowher and occupant. 

The acts of Baird and appellee sustain the theory that ap- 


4 “ll 1 : 
2 when ne 


pellee continued the owher ot nis derivative claim from the 
date of the deed to complainant of 10 December, LS61, down to 
the filing of his claim by him. Baird was a lawyer, (Transc., 


] 


311,) and would himself have filed the claim before Stanton and 
Cook, under the act of 1869, had he owned it. The various re- 
linquishments in the record, (p. 383-835,) made to the United 
States, were by complainant: none of them were — or his 
heirs. Craig overhauled the relinquishments, (p. 64, e¢ seq., of 
“ Byidence in behalf of Appellant in support of 1 mn for rule 
to show cause,’) and found none from Baird or heirs. ‘Che mean- 
ing of these relinquishments is explained on p. 57 of our brief 
on the merits, of 9 October, 1856. 

Thomas Leitensdorfer proved that, from the 
1867 to Baird, down to Baird’s death in 1S7: 


owher, in possession, of this derivative claim. (Transe., 512.) 


date of his deed of 


ellee Was the 


In 
, 
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Eugene Leitensdorfer testified that bis brother Thomas had been 
ere session of the orant from lO December, 1861] 


continuous SSECSSIOI 1 Lie 2 
{ove } riN} } Fr —_ \ 4." , ‘ ' 4 } y . . } 
rZU >) that Vhomas OUI. if S62. what Is known cS gen 


Ley) had a: Ways exercised full dominion 
rit; (d., 4238;) and that Baird never claimed an interest In 
rant adverse to witness or to. Thomas, nor did Baird’s heirs 
toa Trinidad town lot. bit, 24.3 
elaim of Cassandra E. Baird, 
16 the grant, was not in conflict with the in- 
terestof witness. (J7.) Theevidence of Eugene Leitensdorfer Is cor- 
| é 127.) Obadiah M. Smith, 


or representatives Save as 


a witness for complainant before Stanton and Cook, when cross-ex- 
‘ ‘ 

mined by Bradford, Chileott and McDonald, who, it seems, were of 
counsel for Craig, said that Baird and his family lived on com- 
s derivative claim during part of LS69, “but did net oe- 
upy it as his property to my knowledge.” (Transc., 318.) ‘$i el- 
tensdorfet sald Smith vs claimed itas his prope rty to nv 
fa ' ] } ) anleaty } ; + at Yes } ws 
J UUs pall bales aid that 1t was Lelt (ior ~ 
prop U\ / j je = BAT i Dbairds lain i L7 July. 
L569, 1 chp) DIE ~ ANC! cis led ith tha SUrVeVOrP genel il. 
[d., 10] 

Calvin Jones, sworn for Thomas Leitensdorfer, on the 15 No- 
vember, 1575, said that witness came to Las Animas county In 


, A 4 ‘ 
‘ ‘>, 4} | - . } — " > : > my — sm ae ] m \ vadlin »« 
1S6? : Pid i C-i Uf tSULOTt } J Was atl Work (pil his ‘Gitasees then. ana has 


bch \ 4‘ 

j ”o fh. : ot a ; ope 
been on it ever since to present time;” (Transc., 455 ;) that wit- 
| knew Baird well: th: Baird } es 1 t] lorter 
ness knew baird well: that Baird never claimed the Leitensdorte) 

; } . y — . . % P } 
ranch as his own prop rtv, but “held it for Eugene Leitensdorfer 
i e ‘ 

ne a mmattiaw {" i >? Wit ] ie i gee. & ' ~~ CIN, 
asa matter Oj frie ndship. Vitness had livert in the country SNe 


4 » 7 ‘ ) 
1846. ¢. [d., 434.) 
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Da ard’ S pow 7 tn Para }¢ - he nsdorte r Mas SUtnere nll My Proceed 
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before Stanton and Cook. Appellee published a notice to thi 
e A 
‘° 


claimants of the Las Animas grant, that on the 15th = of 
October, 1872 he would procced to prove his claim be- 
fore the register and receiver. (‘T'ransce., 284-5.) Accordingly, 
on that day, b. C. Holmes, J. W. Henry and G. A. Hinsdale 
appeared for him; and Bradford, Chilcott & McDonald, and 
H. C. Thatcher, apparently, in Craig’s interest, opposed appel- 
lee’s claim. (J/d., 297.) From time to time evidence was offered 
and witnesses examined, by the respective counsel, and the 
case continued. On the 6 February, 1873, Craig was exam- 
ined by Thatcher, go cross-examined by Holmes for Thomas 
Leitensdorfer. (Jd., 318.) The case was then a. to IS 
ebruary, 1873, when Hinsdale, tor Leitensdorfer, filed paper 9, 
(2d., 297,) being the copy of the power from Baird to Kugene Lei- 
ieabineie (id. 295,) and the case was closed. No objection ls 
made by Craig’s counsel to this copy, nor did complainant object to 


the copies offered by Craig, who opened his case on the 21 Feb- 


jected to the admission of this power ol attorney 


county, Colorado, so late as 1 June, 1872; 


YY 


ruary, 1875. No.1, the first paper offered by Craig on that cay, 
Was a Copy. (Transce., 15-6.) So was paper No. 2. (/d., 198.) 
The bureau ane (/ cepa *] binrve pi do not PCOUI Origin +] deeds, ee.. to hy, 


filed. Certified si suffice. (Hh. g¢., R.8., § 2521.) The chief 


eround of this rule is, that “no papers will be allowed undet1 
any circumstances ‘ pe removed from the fi 
the custody of the register and receiver.” (Rule of Practice 50, 
12 Copp’s Land Owner, 155.) As originals, by this rule, could 
hot t be recovere d from t he | ioea il offic "e, and might tel lost or mis 
and as sh of them, certified by the loca 
unavailing in court, it would be unreasonable to re 
to be filed with hose officers. There is no rule, the 

makes such a requirement; and hence, when the claimsot Li itens- 
dorfer and Craig: were cele betore Stanton and Cook, no objection 
a ees eee 


OY LHC OLHNer SiGe. Lf copies 


, les or taken irom 


: ee 
‘reiore, Which 


} . , ae : ° ° . ? 
WaS DAde ON el sai paca eg 
are objected to by the opposite party, which, it is believed, never 


Ba : . re 4 *y} ' : } } 1} P - 
Occurs 11 practice, A eS st, Wlilt De hoted, and the testi- 
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{ 
i as sth tl il] ci ee 
monV, WIL tne xception So Wee come Up WIth the cas ()] ihe 
ee ee Sie eeieee 2 2 Pe, & eee 
consideration of the Commissioner. (Rule 41, XII ¢ Opps iu. U.,, 
i-- , : ee _ & oOo” SOVK ryy a ; ian 
1+ de) | auldineg (})} Pub. Lands, . JID1, P. SIO.) lhe present rules 
] 4] 
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Be {4 \ + . : ‘ ws ry’ , +. . > : ; i ; . hai . ; 
took effect 1 September, LSS». hey are a reprint oF those which 
" ee F | a « = 

LOOK etfect ft d 


Februarv, LSS1, | 
Fs | lay ' [PP » | | i peee se } JOC) PER > ‘ nad 1) . ty +} } 
' Paulaine i} Ub. deg YJ VOU, VP. GUY,~—,. 2YVO,~"~=) Ali SHDr~wIoO rom those 
1) e secretary, O}) the 29 November, . ¢ 

Pr; which. as to the L\ VO rules quoted apove. embodyv the 


Copp’s L. O., 170, rules 49, 41 
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practice of the bDureau irem the beginning. 


| th) trial af en Joy] ‘ t bey) i Tore Ss 
il) Ne trlal Ol complainant’s Cralthi PCIOTe 3 
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his counsel often objected to questions propounaec O1 ralig Ss de- 
7 A 
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half: (e. ¢., Transe., 302, 517, 318, 319:) and of course, as this 


> 
) 
rioht of objection Was reciprocal, Cralo's counsel would have ob- 
} 
i 


Thev seemed to have assumed that the register and receiver were 
favorable to Craig, and had final jurisdiction. But their waiver 
of pcrsite ion ep? Craig. (Broom’s Max., 103.) “Consensus 


, ° . } } . 
tollit Crrorenlmt is ch TAXTM ol the eommon law and tt 


1E 
common sense.” (Ld. ; 7 Johnson, 611.) “ Had the objection 
been taken before the tmal—either at the examination of the 
witness or on a motion to Sup} ress—to the proot of the COPY 
without producing the original or showing its loss, the opposite 


party would undoubtedly have cue the production of the 
original, if in existence, or, 1f it be lost or destroyed, been pre- 
pared to account for its absence.” (York Co. v. Central R. ie 
Wall., 107, 7/74.) The objection, now, is “to be considered as 
finally waived.” (Blackburn v. Crawfords, id., 175, 79/-2.) 
Here, the original was filed with the recorder of Las Animas 
Trans ye 


ja 7 
( , 2v0>;5) and, 
— ? ] . 4 
bhi peeh objected 


had the copy offered on the 15 February, 15 
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Leitensdorfer’s authority to convey to Thomas Leitensdorfer on 
the 10 December, 1861, and 22 May, 1872, as Baird’s agent, after 
Mugene Leitensdorfer had, on the 24 February, 1860, conveyed 
his interest to Baird to evade creditors. (See answer to this in 
our preceding “ REPLY TO APPELLANT'S FIFTH POINT.’) 


Repity to APPELLANT’S SEVENTH POINT. 


The brief for Craig, on p. 58, says that this suit cannot be main- 
tained, because the evidence relied on before Stanton and Cook 
shows that no other decision than that rendered by them could 
have been made on the facts legally proved before thein. 

But this court is in possession of new facts showing that the 
decision of Stanton and Cook was obtained by bribery. Ther 
fore, that decision should be annulled. Moreover, we have 
shown, In our preceding REPLY TO APPELLANT'S FIFTH POINT, that 
complainant’s secondary evidence of his paper title was im- 
properly disregarded by Stanton and Cook. Besides, the bill 
in this suit asks the cancellation of Craig’s title because it was 
illegally issued in obedience to an illegal order of the presi- 
dent and prevents the trial, by the commissioner, of Leitensdor- 
fer’s appeal taken according to law and now pending in the land 
office here. If Leitensdorfer was entitled to that appeal and the 
trial of the appeal is illegally obstructed by ( 'ralg’s title, this suit 
should be maintained, and that title should be caneeled notwith- 
standing the decision of Stanton and Cook tor Craig. ‘That de- 
cision has no effect in law, for a lawful appeal from it 1s pending 
before the commissioner. 


Reprty to APPELLANTS E1GuHtH PorInt. 


On p. 39 of Craig’s brief it 1s said that this suit cannot be main- 
tained, because the decision of Stanton and Cook 1s final in law 
and “cannot be attacked as between these parties on a charge of 
fraud, which, though imperfectly made in the bill, absolutely 
failed in the proof.” 

In our brief of 9 October, 1868, p. 62 et seq., we have shown that 
the decision of Stanton and Cook for Craig was obtained by fraud. 
[It was properly annulled, therefore, by the court below, even ad- 
mitting that the act of 25 February, 1869, intended generally 
that such decisions should be final. But we have shown also, on 
p. 45 et seg. of our former brief, that there is no statute or authority 
attributing finality to such decisions, ‘This court never attributes 
conclusiveness to the decisions of commissioners, in land eases, 
unless the terms of the act creating their powers unquestionably 
preclude all revisory jurisdiction. ‘The act of 8 May, 1522, (3 
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homesteads or preemptions to all the derivative claimants en- 
titled, in his opinion, to them, under s. l of the act of a leb- 
ruary, LS6Y he vital question is,;—does R.S., § 153, apply to 
hie se derlvatlve < laims : That Sectlol deelares that wy The Com- 
missioner of the General Ae Seen Se PORTCe es Se r the 


direction of the Secretary oi the lnterior, all executive duti es ap- 
sttildeh te the tuereving awd sale of the public lands of the 
United States, or In anywise respecting such publie lands, and, 
also, such as ated unt ae ee See 
s of land under the authority of the Govern- 

the claims of Leitensdorfer and Craig belong 

snare acer ete sahsibc -lnaude or to the class of private claims, is 
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not material. They must belong to one or the OLE, and in 
ith r Cast they are within R. ».. . 455, If SO, the commissioner 
and secretary had power to review the action of Stanton and 
‘ook in decidin ¢ the claims of Leitensdorfer and Craig. (See also, 
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K.S., § 441, 2478, and cur brief of 9 October, 1886, p. 45 et seq.) 
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On the Sth of February, 1879, (Transe., 115,) complainant in- 
troduced in evidenee, among other testimony, the document Y, 
being a transcript of Craig’s title as certified by the acting com- 
missioner of the veneral land office. (J/d., 194.) Part of that 
title is a patent for Craig’s claim, dated 8 January, 1878, pend- 
ing this suit, and delivered to him by the bureau in Wash- 
ineton on the 11 January, 1878. id... 228.) This patent plausi- 
bly recites that it issued under R.S., § 2447, (dd., 234,) whiel 
provides for patenting certain confirmed “claims so that 
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on p. 42 of Craig's brief, that the settlers already had 
title from i xico, confirmed by the United States. This is an error. 
‘The sole confirmees were Vigil and Saint Vrain, and it turned 
out that they had no interest and were therefore mere nominal 
confirmees. The settlers were not the grantees and hence are 
not con : mees. They can have no title at all but legally ap- 
ts. Craig’s plat and patent, whether legally issued or 
not, amount to an admission that he claims under the United 
States. The Mexican title of Vigil and Saint Vrain was void. 
It is assuredly so now. (Act 25 Feb., “ih s. 5.) 

Craig argues, on p. 45 of his brief, that if the decision of Stan- 
ton and Cook for Craig be set aside upon the appeal to the com- 
missioner, “then we are to commence d& novo before another reg- 
ister and receiver,” &c. Such is not the law. The claims of 
appellant and appellee are pending for review before the com- 
missioner, who, under the secretary’s supervision, will, if this 
court affirms the decree below, proceed to render the dec ‘isions which 
Stanton and Cook should have rendered. An appeal to the com- 
missioner, though convenient and usual, W as not essential. Where, 
as here, “fraud or gross irregularity is suggested on the face of 
the papers,” or “the decision is contrary to existing laws or regu- 
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lations,” (Rule of Practice 48, Spaulding on Pub. Lands, § 997, 
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lies “to the board of examiners-in-chief.” (Jd.) From their de- 
cision an appeal hes to the commissioner of patents; (/d., § 410;) 
and from his decision an appeal lies to the supreme court of the 
district of Columbia 1n_ bane, (7d., § 4911,) whose decision “ shall 
covern the further peseasdiecs in the case.” (/d.,§ 4914.) And 
in all cases where a patent is ~ the commissioner issues %t. (Id., 


Ss 4915, AS9S.) In Bu tterworth . Hoe, the court held that these 
stab provisions preclude can secretary of ose interior from en- 
tertaining appeals from the commissioner of patents in virtue of 
the secretary’s general powers of supervision as conferred by R. S., 


S 441, 481, 483. 487 and 4883. That sturdy old Welsh royalist, 
David Jenkins, had decided the case, in his prison, 250 years ago, 
in four words :—q neralia specialious non derogant. ~ {Jenk. Cent., 
120.) —The general provisions vesting the secretary with super- 


} 
visory power, could not de rogate from the ape celal SS vest- 

] 

i 


Ing t the saprome court of the distric t of tj olu mobi la Wilt the appe - 
late power, But those special Provisions derogate from the 
vrehere au] provisions, for Jen ralibus specralia de rogant. (J E il! kerston’s 


, 

lax., 51.) And so, here, the general provision in the act of 25 
‘ebruary, 1869, vesting the register and receiver with power to 
hace these derivative claims, could not derogate from the special 
RK. S., § b53, 


Ve Wee N 


provisions in the act of 4 July, 1856, s. 1, and in 
vesting the commissioner with his supeivisory and controlling 


power. “General words _ equent shall be restrained bY pre- 

cedent particular words.” (14 Vin. Abr., 61: Branch’s Pr.) 
Craig concludes the 8th air of his brief, on p. 46, with | he 

proposition that, if the act of 4 July, LS56, s. l, (5 Stat., LO7,) Cave 


t } 


Leitensdorfer an appeal to the commissioner, “then the whole 
matter by the statute was under the supery rision of the President 
of the United States;” and the brief suggests that, if the presi- 
dent’s supervisory power was taken away by the revised statutes, 
still Craig’s accrued right to invoke the president’s super | 
was saved by R.5., § 5097. ‘To support this alleged power of the 
president, Craig aioe Johnson v. Towsley, 15 Wall., 72, where 
the court, quoting from the act of 4 July, 1836, s. 1, said :—‘“ it is 
obvious that the direct control of the Pre _ nt was contemplated 
whenever it mig it be invoked.” (18 Wall., 82.) The act of 1836 
had declared that the executive duties contemplated by it “shal 
be subject to the supervision and control of the omMmMissioner ol 
the General Land Office, under the direction of the President of 
the United States ;” and the court, in oa v. Lowsley, per- 
haps meant that the president’s direction must be invoked by the 
commissioner whe Nh, in cases of doubt, he might teel the necessity 
of such direction; for the commissioner had no right to invoke 
the opinion of the attorney general, that right being limited to 
the president and the heads of departments; (act 24 Sep., 1789, s. 


; 


l stat., 738, Io; R.S., § 504, 856;) and the term direction, in 
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(See R.S., § 5596.) The adoption of the revised statutes on the 
22 June, 1874, antedates Craig’s appeal to the secretary which 
was taken on or after the 1 October, 1874; (Transe.. 397-8 ;) so 
that any directing power that the president could ever possibly 
have had in Craig’s case, under the act of 15386, ceased before 
he appealed to the president. That act having been repealed 
on the 22 June, 1874, the dictum in Johnson v. Towsley, 
which was decided before the repeal, has ceased to be im- 
portant. As to Craig’s suggestion, on p. 46 of his brief, that his 
accrued right to invoke the president's « lireetion was saved by 
R. S., § 5597, it is enough to say that no such right ever 
existed, and that his application to the president was aie yet 
pending when the act of 1836 was repealed on the 22 June, 
1874. 

Indeed, if Johnson v. Towsley be right, the president's power 
to direct the commissioner generally, admitting it have once 
xisted, must have been transferred to the secre tary by act of 3 
March, 1849, s. 3. The mere fact that no presulent ever before 
assumed appellate Jurisdiction in any laud case, is powerful eyi- 
dence that no such jurisdiction existed or exists, but that, in the 
language of rule 113 of the code of practice prescribed by the see- 
retary in land cases, “ The decisio 1 of the secretary, so far as re- 
spects the action of the Executive, is final.” (7 Copp’s Land 
Owner, 174; Spaulding on Pub. Lands, § 537, p. 306.) That code 
proceeds on the hypothesis that appeals lie from the register and 
receiver to the commissioner and from him to the secretary, in 
every case, with trifling exceptions not applicable he re.— A p- 
peals from the final action or decisions of registers and receivers 
lie in every case to the Commissioner of the General Land Office. 
(Revised Statutes, sections 453, 2478.)” See rule 43, XII Copp’s 
Land Owner, 156; Spauld. on Pub. Land: p.298 And “An ap- 
peal may be taken from the decision of the Commissioner of the 
General Land Office to the Secretary of the Interior upon any 
question relating to the disposal of ‘the public lands and to pri- 
vate land claims, except in case of interlocutory orders and de- 
cisions, and orders for hearing or other matter resting in the dis- 
cretion of the Commissioner,” &e.; (Rule 81, XI _Copp’s is: O, 
156; Spaulding, p. 303 ;) for even under the act of 3 March 1849, 
s. 3, “ The jurisdiction ‘0 revise on appeal was neottenily €0-ex- 
ore with the powers to adjudge by the Commissioner.” (Mag- 

wire v. Tyler, 1 Black, 195, 202.) 

7 Dp. 47 of Craig’s brief, he defends Stanton and Cook against 
complainant’s charge of fraud. For a review of the evidence on 
which this charge is founded, and for the argument sustaining 
the charge, the court is referred to our brief of 9 Oct., 1886, for 
complainant, p. 62 and seq. 
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op | we aaeanre > rre 
PPELLANTS NINTH PoINrt. 


Craig : as his ninth point, that. as this 
suit is brought to cancel a U.S. land title, it should have been 


brought in the name of the United States. But that is a ne- 
cessar\ — re,as 1n Mullan v. U.S., (118 U.S., 241, 276,) the 
title 1s vaeate d the lands will be restored tothe pubiic domaln.’ 


Leitensdorfer’s right to sue in his own name is sustained on p. 
25 and se gq. of our brief of 9 Oct. 1SS6. But it is too late to raise 
in objection, in this court, to Leitensdorfer’s capacity, after tacitly 
waiving the objection a, the lower court. Non-}¢ inder ‘* must 
be taken advantage of before the final hearing.” (Bouv. Dict., 
‘Non-JOINDER.)” Johnson v. Towsleyv,(13 Wall., 72.) was a bill for 
the surrender of Johnson’s junior U.S. patent on the ground that 
it had issued ile cally for the } quarter section covered by ‘Tows- 
ley’s senior sett lement and U.S. patent and was a cloud on the 
senior title; (¢d., p. 76;) and mili court granted the relief, as it 
did also in Sameon v. Smiley, \ / 91,) which differed.in no re- 
spect from Johnson v. fewsler 3 save “that when the register and 
receiver decided in favor of Simniley Ag <unst Samson, in the con- 
test for the right of preemption to the land, they did not give 
him a patent certificate as they did to Towsley.” (ld , Pp. 92.) 
Yet in neither of these cases was the objection dreamed of that 
the U.S. must sue to get rid of its own patent. Neither bill was 
technically a bill to cancel; but Towsley’s bill, as sustained by 
this court, was equivalent to that, for, it set up a legal patent of 
Towsley to a quarter section against the junior illegal settle- 
ment and ps ate nt of Johnson for the same tract, so that 1t was 1m- 
possible to sustain the bill save on the ground that the junior 
conflicting settlement and patent were void. ‘The legality of the 
senior settlement and patent necessarily involved the nullity of 
the junior conflicting settle — and patent; for the U.S., after 
lawfully conveying the land | »y patent to Towsley, had no resid- 
uum of title left to convey to Johnson. 

Soin Van Wyck v. Kne vals, (106 U. S.,360,) where the land de- 
partment issued a patent to Van Wyck extrinsically invalid, and 
then refused cne on the conflicting grant under which Knevals 
eonaree the latter filed his bill against Van Wyck in the U.S. 

ircuit court for the Nebraska a trict, alleging that Van Wyck’s 
pat nt was ‘a cloud on complainant’s title. There was a decree 
for complainant, ordering a conveyance to him of the legal title. 

Wyck appealed. This court, through justice Field, affirmed 
the decree, saying— The existence of the patent, therefore, em- 
barrasses the assertion of the complainant’s rights; that is, it pre- 
vents him from obtaining a strictly legal title which would en- 
le him to recover possession of the premises by an action at 
law. (MIT exarstence of the patent also creates 4 elo nd Upon the title of 
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the land. very rnstrumene purporting by ts terms to conve / land 


’ 7 " fa °,7 . .7 
trom thre original SOUTCE Of title. how hi¢ i mnvalid. CVEOALES (7 eloud 


upon the title, if it re queer extrinsic evidence to show its invalidrty. 
Pialey v, Huggins, hy tak 398" (106 U. S.. 379.) In Van 
Wyck v. Knevals as in Johnson v. Towsley, it is plain that 
this court, at the suit of a citizen, without questioning his ¢a- 
pacity, held the U.S. patent of the defendant below to be void: 
tor the court says “ that when the defendant made hise ntry of 
the lands in aoe one ss ay obtained a patent therefor. the title 
had passed from the United States, and consequently no right could 
be conferre d aaa him,” and for the same reason the court adds, 
with the acumen whieh marks all of justice Field’s decisions, that, 
instead of a conveyance of the premises to the complainant, 
Knevals, the relief “should properly be limite 

claring the equity of the comp lainant, the invalidity of the title 
of the defendant, and enjoining him from the assertion of any 


claim to the property under the patent.” (dd. 


1 4 
i toa decree de- 


Repty ro APPELLANT'S TentH PoInt. 


The 10th point in appellant’s brief, p. 58, is that 
below is erroneous vVecause it eancels the evidence of his ‘a 
all the land awarded him by Stanton and Cook, though not more 
than 8,000 acres cuuld possible enure to complainant. — 

Complainant filed his derivative claim before Stanton and 
Cook for certain divisions and subdivisions amounting to 25 sec- 
tions or 16,000 acres. (Transe., 284.) We have shown, on p. 39 
of our brief of 9 Oct., 18386, that “the matter in dispute,” in this 
suit, 1s Craig’s title, not complainant’s, and that, were it otherwise, 
complainant retained, when this suit was filed, enoy; eh land to gi ive 


jurisdiction to the court below. Suck being the case, it is not 


material to inquire what conveyances complainant may have 
made after filing his claim before Stanton and Cook: for the 
proceedings before the executive and judicial departments must 
continue in Thomas Leitensdorfer’s name, for the benefit of whom 
it may cencerh. see the order Ol thi s court of 7 January, LSS L. 
denying the motion of Mrs. Leann S. King, as the purchaser of 
Thomas Leitensdorfer’s claim, to intervene in this case or to be 
substituted for him; and the secretary’s decision of 15 September, 
] S54, denying her motion to intervene, or be substituted, in the 
general land office. (5 Decisions of Int. Dept. relating to Pub. 
Lands, 110; and see 2 ?d., 578.) Any decree of this court or d 
cision of the executive, in Thomas Leitensdorfer’s favor, will at 
onee enure to all those holding title under him. See p. 30 of 
our brief of 9 October, 1886. 

Leitensdorfer’s supplemental bill attacked the whole title of 
Craig, as a unit, on the ground that Craig obtained the decision 


tS 


of Stanton and Cook by aM. fee and on the independent 
¢ that the decision was appealable, that complainant had 
appealed from it, and that Craje’s evidence of title had issued 
| y that appeal. If either of these grounds be 


legally, pending 
tenable, Craig’s title is He al for every acre embraced init. His 
title is indi isible. [t is all good or all bad. These reasons are 


REPLY TO APPELLANTS ELEVENTH POINT 
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WOICK AVERPS that Lhe aecree below is erroneous vHdDecaUuse 10 CaNn- 
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' . J ee es il 
cels the title to the whole amount awarded Craig by Stanton 


and Cook, though the record shows that Craig holds title to a 
F 4° 4 } b ° " | : - 
large part of it under undquestione cl deeds trom compialmant S 
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to maintain title to, the record showing numerous COinveya Nces 
from him and his grantors absorbing nearly, if not quite, ¢ ot 
the Jand confirmed. 

Thomas Leitensdorfer, being, in the words of the act of 25 
february, 1569, s.1,in the category of “actual setilers upon the 
tr icts heretofore claimed by the said Vigil and St. Vrain, 

holding possession under titles or promises to settle, which have 
been made by said Vigil and St. Vrain, or their legal representa- 
tives,” couid maintain this suit to cancel Craig’s title, as an illegal 
cloud on his own, if the sole property of complainant was his 
actual settlement; for the act of 1869, like all homestead 
acts, looks only to the bona fides of the settler, and to the fact and 
right of settlement , Without regard to the extent or valtie of the 
land settled upon; and we have shown, on p. 39 of our brief of 9 
October, 1856, that “the matter in dispute ” now is simply Craig’s 
title. But, if complainant’s claim be the matter in dispute, we 
have shown, on the same page, that the interest in the claim, re- 
maining to comp Jainant when he filed this suit, was much more 
than $000. The value of his improvements, exclusive of his 
land, is $1,000. (Transe , 433.) 

Craig’s brief, p. 60, deducts from complainant’s claim “ three 
miles of the Huerfano Valle -y, say, 2000 acres.” But Craig shows 
under his XI. point, that these all eved 2000 aeres are In Craig’s 
claim. They are therefore no part of Thomas Leitensdorfer’s 
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claim, and never were. The quantity is not 2000 acres, for, by 
Craig’s deed to emettinn: ('Peanae, 44%) ono wailed alle te val- 


ley, that of the Las Animas, is but 250 acres. So that 5 miles of 


the Huerfano valley would probably not exceed 690 acres. But, 
whatever it may be, it must be pen elie. ea t Kugene Leitens- 
dorfer’s original | interest in the grant, and not et t his broth- 
er’s located 16,000 acre settlement claim in the remote Las Animas 
valley. There are other errors in Craig’s computation, on p. 60 
and 61 of his brief, respecting the interest subsisting in complain- 
ant when he filed his bill; but they have already been anticipated 
and refuted under point IV on p. 92 of our brief of 9 October, 


LSS. see. too, our reply abov e to 4 ralg ys + oe ont. 


RepLty TO APPELLANT'S THIRTEENTI POINT. 


Point XIII of the brief for Craig, p. 61, is this :— 


“Lhe decree 1s erroneous because It cancels thi patent OF the 
ee “— } » ¢ ‘ > 2! ] na + Y aes a ar > © > ~ , : } . 
United States granted and issued to Craig after issue joined in 
Lis Ccatlse, aNd Waleh Is not mentioned in any pied ling Ai 
j — ? RY ee i] ‘ p= ty ee } —_ i {" } 5 a5 See 
Miastei S PEPoOore tit hte Case, but iB OnLlV IOund as Ohe OT LNe CNHITDIS 
of said Master’s report 
> i a Be P7 j se | > ? ] , » y ye sy ] a aé) 4 

) January, | ‘qv. the court DeLOW referred LOIS cause to 
ie. | ie 
aqward i. Dishop, one of the masters 11 


I 1 chancery, of the court, 
to take proof in the cause. (Transe., 114.) On the 5 February 
IST9, complainant’s counsel caused formal notice to be served 


personally at Denver, Colorado, on G. | 
record for Craig, (Transe., 24, 25,) that, on 
they would take testimony and file copies, &c., on behalf of co 
ayer at Denver, before the master. (/d.,117.) According 
at the time and place mentioned in bhigivestice: biceneaeabianaalel 
Ing to Soins acaiied as the 26 February, 1579, (7d., 114,) “was 
attended by J. Q. A. King, Esq., solicitor of the said complainant, 
who introduced certain imstruments of writing In evidence, said 
ee ee ee by me A, B, C, re heene G, 
FL, . 4,0: Say Sey a Ds rr, Fy Ue ¥. Wy a ty ,and B', 
and acconl yr inying Poa mr ade a part of | this my repo! (Id. L128.) 
The document Y, thus referred to by the maste eas Game 
of Craig’s title, as certified by the acti i commissioner of the 
veneral land office. (/d., 194.) Part of that title, and of instru- 
ment Y,1s the patent for Craig’s claim, (Transc., 228,) dated the 
8 January, 1878, (after the demurrers of the surveyor general and 
Craig to the supplemental bill, ¢d., 52-3,) and delivered person- 
ally to Craig, in Washington, by the general land office, on the 
11 January, 1878. (dd., 328.) 

The patent, thus fled In ne on the 26 February, 1879, was 
properly before the court wher annulled by the final decree of 


} 


7. 
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the S February. 1879. 
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2 July, 1880. The court doubtless considered. that, as the pate nt 
was obtained by Craig pendente lite, its cancellation was “agreeable 
yequity and good conscience,” and was therefore within Leitens- 
dorfer’s prayer for general relief. (Transc., 50.) The president’s 
order of 2 March, 1877, is the preamble to the patent, (Transc., 
229,) and the instrument recites the decision of the register and 
receiver for Craig, (id., 230-231 ef seq..) and incorporates the ap- 
proved plat. (/d., 254.) If ti at order, decision and plat were ul- 
legal, as charged in complainant’s supple mental bill, the patent, 

which is wholly founded on them, is Rice in consequence. It 
is impossible to sustain the charges 6 pte racing eee 
foundations of the patent, without annulling the patent. Debok 

homentum fallid OPUs. ° The patent simp! v enforced the decision 
of Stanton and Cook, the flat of the president, and the approved 

i 


DI it, and add led } nothing to the strength oft ¢ Tale’s title. It issued 

alleged “conformity with section two thousand four hundred 
a) \ ven of the Revised statutes of the United States,” 
Pranse., 234,) whieh provides that where a land claim had been 


irmed DY Senge the nhirmatory statute had made no pro- 

sor thy -yssue or a Patent, OhWne May ISSU¢ Be upon the presen- 

LO the (‘ommissti ner of Lie General Ly and-Othee of plats of 
vey thereof, duly approved by the surveyor-ge pata of any 
Tritory, if the same be found correct by 1 . Commis- 
put the section declares that “such ut és ger’ only 
operate as a relinquishment of title on the part of the Unit ed 
States, and shall in no manner interfere with any valid adverse 
| | in- 
vestigation and decision by the proper judicial tribunal between 
adverse claimants to the same land.” Secs ‘S§ 2447 

( pin Ca Spence personal delivery 0 this patent to him- 
self on » 11 January, 1878, — have set. It up in his answer, 
which was filed Ol} the 7 Oc tobe 1S75. ( (Transce., Od.) As he 
did not do this, complainant’ space rightly offered it in evi- 
dence before the master on the 8 February, 1879, that it might be 
decreed void by the court and that thereby a second suit might 
be obviated. As a relinguishment patent it was extrinsically void, 
because, among other reasons, Craig had already accepted an ap- 
proved plat which, if legal, had conveyed the fee to Craig and 
left the government nothing to relinquish. But the patent 
was a cloud on complainant’s claim and a trap to catch innocent 
purchasers from Craig, and was properly canceled. “ Every in- 
sereiano Caan aaa by its terms to convey land from the origi- 


i | " — , >. ‘¢ Ty ] “YY . ] ‘ *< 
LO Lhe Same land, nor be construed to preclude ra | lega 


nal souree of title, however invalid, creates a cloud upon the title, 
if 1t require extrinsic evidence to show its invalidity. Pizley v. 
lr} if E>. ; 


, Ff ; fy i v ae ae WA 7 ° 
fiuggins, lo Cal., 128. (Van Wrvyek v. Knevals; 106 U. 8., 360, 
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REPLY TO APPELLANT’S FOURTEENTH POINT’. 


] 


ii holds 


Craig ends his brief, on p. 62, with his point AIV., whic 
that the decree below is erroneous because not limited to the can- 
cellation of the evidence of lis title to so much land as was vested 
in Craig when the decree was passed. 

This point is answered on p. 71 et seq. of our brief of 9 October, 
1886. 

Complainant published the usual lis pendens, as will be shown, 
if necessary, in future proceedings; but the Colorado Code 
of Civil Procedure, C. 5, s. 38, p. 18, does not govern an equity 
case Ina U.S. court. (U.S. R.S., § 9138, 914; and see Coffey v. 
um, £29 OS, 2oS. 


On the 12 October, 1886, the death of complainant being sug- 
gested, an order was entered by this court admitting Edward J. 
Hubbard, his administrator, as a party defendant in this appeal. 
On the next day, we filed his letters and his power authorizing 
us to represent him, and entered our appearance accordingly. 
On the 12 October, 1886, the death of appellant, Craig, was also 
suggested to the court, and afterwards an appearance was entered 
for his executor, Francis Downs. | 

We ask that the court may affirm the decree below, with the 
modification suggested on p. 74 of our brief of 9 October, 1886. 

ROBT. H. BRADFORD, 
CHARLES W. HORNOK; 
For T’HomaAS J. ALLEN, 
And for Epwarp J. HUBBARD 
Admr. of Thomas Leitensdorfer. 


W AsHInNGatTON, D. C., 1 February, 1887. 
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APPENDIX. 


[Act of 4 July, 1836, V. stat., 107. ] 
CoH AP CU an I. —_ -An Act to réorgan Ze thre Gre hit rat Land Ofhce. 


t] Senate and House of Representatives of the 


Bi rf f RGke tod OY fi¢ 

~ ys ; a . > ; } rat om , , . i 
United States of An erica in CONGTESS ASS mobled, Phat from and afte 
thie passage of this act, the executive duties how prescribed, ¢ 


prescribed by law, appertaining to he 


which may hereafter be 
f the United States, or in 


surveying and sale of the public lands o 
- ‘ + & i r 1) ” 
lic lands, and, also, such as relate to 


} 

‘ 

eee 2 ee ee eee -for all orants of 
d, and the Issuing oF patents jor ail grants oO 


private Claims Of land, and 
: : 7 “hi 
land under the authority of the Government of the United States 


° . , ~ ® } ‘ ‘ ° i 
: } to the supervision and control of the Commiuis- 
, c ‘ oa ; } 3° : ae : ’ — 
sioner of the General Land Othce. under the direction of tue 
President of the United States. 


Sec. 11. And be it further enacted, That such provisions of the 
act of the twenty-fifth of April, in the year one thousand eight 
ndred and twelve, entitled “ An act for the establishment of a 
neral Land Office in the Department of the Treasury,” and of 
all acts amendatory thereof, as are inconsistent with the provis- 
ions of this act, be, and the same are hereby, repealed. 

* * * % ~~ 


APPROVED, July 4, 1836. 


No 2 
Act of 3 March, 1849, IX. stat , 395. | 


A A a 8 V iii— Act t 10 esta tblish the Ho Hie Departme ne, and to p iT O- 
ok for thre ad De) partment an Assistant Secretary of the 
Treasury, and a Con missioner of the Customs. 


sec. 3. And be i further enacted, That the Secretary of the 
Interior shall perform all the duties in relation to the General 
Land Office, of supervision and appeal, now discharged by the 
Secretary of the Treasury; and | the said Secretary of the Interior 
shall sign all requisitions for the advance or payment of money 
out of the treasury, on estimates or accounts, approved or certi- 
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the same control now exerelset by the first | OM ptrollel OF tlie 
lreasury. 
. ti ’ : es | IAD 
Aq PROVED, Marc h eo. IS te), 
rer : : : my ] 7 } 
| he ACT has ho repeadaimMe Ciase 
Y ) 
No. ) 
[Act of 21 June, | lI ut 
a 4 
= ‘ y y 4 J a ai + . 7 
CHap. CLA VIIL—An Act to confirm certain Pr Land ¢ ms in 
thie Tt PrIiLtO) i] ()] N. ps) M, VYICO 
) < f ] ] :7 ’ } Y ig s j f j ji 
Be it enacted {)0/ i fie senate (iid Hous: O)] Reepres PiVES , [fie 
- +4 , + rig “ . . ‘ 77 ] - sy 4 i] ; 
United States Oi cAynerica 27? Congres S USSE}ILOLEE, hat Ors or Va 
. : . rma ee —m e AT ae ho. ; - , } a 
land claims ee the Verritory Ol NeW Mexico, as recom menaed ol 
confirmation by the survevor-general of that Territory, and in 
a ] ‘ ¢ ‘ ee 2 > j rN. , } ¥ } Bek {’ 
his letter to the Commissioner of the General Land Oftiee. of the 
’ 144} yy . 1 Vé , a m . ] 7 ‘ , > i 4: i eal ] : ? ‘ ; 
twellith ol January, eighteen hundred and fiftv-eight, designated 
, > 4 . - , 7 . . 
‘ . i > > ‘ , ‘> 4 ’ ’ ix t » yet " 
as numbers one, three. four, SIX, eloht, nine, ten, twel ( rourveen. 
> . . : ; : = ] . es — } 4) i ; 7 r. 7 
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~ . ‘— ‘ * i ie . : 1 : j ,° 
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. ° } } 

QO?) the original docket and abstract returns of the surveyor @ven- 
] ‘ 7 ] . : * ¢ . 1 {| © | ; ] ; } [) 
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] / j 7 } | ] » + | . . | ’ = 
} Phat (He Clalhlh) numoer Nile nthe lhl OF JOtihn ©8eco \ 
»> + | . } 1] 5 Co > ] . ’ <7 ’ > 1. 
and WULLITIS, Shaki ete be Ut niirmed ae. iid a \ c4il VO 5 it Li ' 
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] yr 1) ] t | ee } .] _—— } } } ’ ti) } 
PAL UCS etlid bch i LiI©@ Ciailll LLLTLICL B \ ul hich Ut 
}* . &, : | 7 Y ? | 
( (? 1}¢ eae. \ oy] cll (| ( ‘\ < il ‘eI Vr: ii > ry i Lot I i 
. i] j . + ] . + + 
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\ ‘ . ‘ } 7 ? aa 
SEC. 2. And be it further enacted, | In sul ng ft 0 
; : ] | \ 1/7 ? 1] oo. { 
tT said O » Secoli/y 1b Shall be iawW O] hl to a | | ‘ 
| : es } 4 } } ; 
square ieagues conhrmed to him ina square DoOay 11 ny part Ol 
Y’ seas ll ene, { ae, gs: Se em 
Lii¢ rac Ol LWe ht ti yt Sq; U<cL Te ie@agd to icti i} Li ;7 i i cLilti Lila 
. 21 - | | } | . : i ‘ = . ‘4 
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“7. , +] ] | 1] ] | 1] ] i | > % 1 
\ Tall Lilt LkOCatllols Silelti De made Cho J iLiOWs hate il Li survey 
Lal] } se ee Ss 
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° — . . j } an ] - i » 
Ing@ possession under tities or promises to settle, which have here- 
‘ - ye t P 
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: ] } t] ‘ ‘ + % ] ly 1 ] y? t 1} ‘7 } TY (at 
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; . oe ) oe 4 . ae eae ' I 
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f : ; 7 oP P ’ a , . . 7 on. } . | ‘ ot ae “i Y4 
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V7 ee ‘ la at ve | Fa } » . ‘ « d | a |} ! re +7 4 ‘yy 7c” es | ‘ +e 
ralh S@recre¢ Vv tnem: chide it _ 1A] pe tLne GUbLYV OL the SUrVeEVOT- 
eeneral of New Mexico immediately to proceed to make the sur- 
o ) y | ] 19 1) ‘ ‘} ith ized ‘ ] y? 4 17° ] } i | ‘ ye i+1,+ 
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Sec. 453. The Commissioner of the General Land-Office shall 
perform, under the direction of the Secretary of the Interior, all ex- 
ecutive duties appertaining to the surveying and sale of the public 
lands of the United States, or in anywise respecting such public 
lands, and, also, such as relate to private claims of land, and the 
issuing of patents for all [agents] [grants] of land under the au- 
thority of the Government. 


Sec. 2478. The Commissioner of the General Land-Office, under 
the direction of the Secretary of the Interior, is authorized to en- 
force and carry into execution, by appropriate regulations, every 
part of the provisions of this Title not otherwise specially pro- 
vided for. 

[The title meant by this section is “TITLE XXXII. THE 
PUBLIC LANDS.”’—See R. S., p. 388, ed. of 1878.] 
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IN THE 


Supreme Court of the Cited States. 


October Term 1887.—No. l. 


WILLIAM CRAIG’S EXECUTOR, AppEe.uant. 


oF 


US. 


THOMAS LETTENSDORFER’S ADMINISTRATOR. 
APPELLEE. 


JAMES ALLEN AND LEANN 8S. KING, ApmrinistrRa- 
TRIX, INTERVENORS. 


LEANN SS. Kine’s STATEMENT. 


Thomas Leitensdorter claimed about 16,000 acres of 
land, part of what is known as the Las Animas grant, now 
situate in the State of Colorado. 

After the present appeal was taken to this Court, the 
16,000 acres above referred to were purchased at a sheriff’s 
sale by Leann 8S. King, and conveyed to her by deed from 
the sheriff of Las Animas county, Colorado, a copy of 
which deed is printed in the Appendix to this brief. 

On the 7th day of January, 1884, (erroneously stated as 
1883 in appellant’s brief,) Mrs. King, as the owner of 


é ‘Thomas Leitensdorfer’s former interest in said land, asked 
this Court to be substituted as appellee in this Court, or to 
: be permitted to intervene. 
" An order was made by the Court denying said motion, 


with leave to file a brief on final hearing, and to be heard 
on any motions affecting her interests. 
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Mrs. Kine claims that so far as the decree in the Court 


5 
below is decisive of anything in favor of Thomas Leitens- 
at ’s administrator. such deeree enures to her benefit. { 


} . | } } . 4 ] ‘ 7 ’ vs 
She therefore asks that the decree of the Court below be 
afirmed and that her rights in the premises be recognized. 
Try ’ i ® - 4 i ] . 4 ‘ . y 
he reasons for affirming the decree of the Court below 


are presented in the able and exhaustive briefs of counsel 


for Thomas Leitensdorfer’s administrator, on file in this 
ease: but, in addition thereto we beg to submit, on behalf 


® a i 1} aires - r 4 ‘ = } Ph r - is 4 
of Mrs. King, the ollowingstatemert and brief of argument. 
STATEMENT, 


Demurrer was filed by the defendants, Campbell and 


Craig, to the supplemental and amended bill: (Bill, R. 32, 


~~ 


' a r | } ? ; x e . 
Demurrer. pp. 52 and 54). ‘The demurrer was sustained 


as to Campbell, the Survevor-General of Colorado, and 


:} ’ } 


: | 7 1} 5 . . 
overruled as to William Craig, appellant’s intestate. 
A | 
The opinion was rendered by Dillon, C. .J.—Hallett, D. 
& e ' 
J.. coneurring. 


A synopsis of the material facts as presented by the said 
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suppiementat and amended bill is contained by the Opinion 


" wee 
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of the Court, as follows: 


: “1, December 9th, 1848, Manuel Armijo, Governor of 
| New Mexico, granted to Cornelio Vigil and Ciril St. Vrain | 
lands (922 square leagues—4,096,345 acres) then 


a 


' eertaln 
3 . 7 ) we : s ; ‘ } we | 6 
1n New \Miexieo, now in Colorado. 


“2. March 7th, 1844, Vigil and St. Vrain conveyed one- 
sixth (undivided) of the same lands to Eugene Leitens- 
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“3. In the same year (1844) Vigil and St. Vrain con- 
veyed a one-sixth (undivided) interest to Bent, Doniciano 
Vigil, and Armijo, each, making, in all, four interests of 
one-sixth each so conveyed.” 

“4. December 10,1861, Eugene Leitensdorfer conveyed 
his one-sixth interest to ‘Thomas Leitensdorfer; the com- 


. 
} . 54 
or} 
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“5, June 21, 1860, Congress confirmed the grant to the 


ee 
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extent of eleven leagues for each of the claimants, Vigil 
and St. Vrain, (97,650,S. acres in all,) saving the rights of 
those who had acquired title from them.” (12 Stats. L., 71.) 


«6. February 26, 1869, Congress amended the act of 
1860, and provided that all claimants (the original grantees 
and those who held title under the ‘m) § should establish their 
claims to the satisfaction of the register and receiver of the 
proper land districts,’ &c.”’ (15 Stats. L., 275.) 


That thirty-nine claims were presented to the regis- 
ter and receiver under the act, and among them plaintiff’s 
claim for 16,000 acres and Craig’s claim for 127,000 acres.” 


‘<8. Of these claims, plaintiff’s and defendant Craig’s 
were not for the same tract, but for separate pare els of the 
original grant.” 

“9. That plaintiff’s claim before the register and re- 
celver was well — by evidence showing the eon- 
veyance to him by Vigil and St. Vrain, and occupancy and 
improvement of the tract by plaintiff and his grantees,” 

‘© 10. That defendant, Craig’s, claim is junior to plaintiff’s, 
and is founded on a deed from St. Vrain alone, executed 
long. after plaintiff’s deed was made; that Craig _ no 
title whatever from Vigil, and if hi 7 from St. Vrain 
is good, the prior grants of Vigil and St. Vrain, of an 
plaintiff is the first, will absor b all the twe nty-two = agues 
coufirmed by Congress, and leave nothing for Craig.” 


“11. That notwithstanding plaintiff’s Prager right, the 
register and receiver illegally, fraudulently, “ud corruptly 
allowed Craig’s claim to the extent of 7 
disallowed plaintiff’s claim altogether. 


3,251,9°, acres, and 
33 

12. That the consideration for the corrupt agreement 
between the register and receiver and Craig was the con- 
veyance of a portion of the tract allowed the latter to 
one Golding for the use and benefit of the register and 
receiver.” 

“13. That plaintiff appealed from the decision of the 
register and receiver, (5 Stats. L., 107,) but was defeated, 
in not having the appeal heard and by the President direct- 
ing the Commissioner of the General Land Office to issue 
the plat to Craig. ‘The appeal was never heard, and the 
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Commissioner of the General Land Office refused to 
hear it.” 

“14, That the plat has, accordingly, been issued to Craig. 
The statute makes the plat evidence of the title.” (15 Stats. 
L., sec. 3, p. 227.) 

“The plaintiff, in bis bill, says nothing about other de- 
rivative claimants, whose claims were wholly or partially 
allowed. He does not allege that any of these claimants 
obtained more or less than they were entitled to. He does 
not state in his bill « that the. questions arising in this action 
are of great and general interest to all of said derivative 
claimants,’ and that it is inconvenient or impossible to bring 
them before this Court.” 

‘No relief is sought in the bill against the other deriv- 
ative claimants. The only defendants to the bill are Craig 
and Campbell, the Surveyor-General of Colorado.” 

‘The prayer of the bill is that the approved plats of the 
derivative claims of Craig, signed by defendant Campbell, 
be decreed void from beginning, and canceled, or that 
Craig be decreed to bold the land in trust for plaintiff and 
the other derivative claimants, and for all other general 
and special relief applicable to the case.” (5 Dillon, C. C., 
419.) 

Before the final decree was made by the District Court 
of Colorado, the General Land Office issued patents for 
the lands described in Craig’s approved plats. (Rec., 
p. 229.) 

The facts of the case, as stated by Judge Dillon, are sub- 
stantially proven, as shown by the Record. 


ate 


It 1s BEYOND CONTROVERSY ; 


That Manuel Armijo, Governor of New Mexico, granted % 
what is known as the Las Animas tract, now in Colorado, 
to Vigil and St. Vrain; that on the 4th of March, 1844, 
Vigil and St. Vrain conveyed one-sixth undivided interest 
to Eugene Leitensdorfer; that in 1844 three other undi- 
vided sixth interests were conveyed by Vigil and St. Vrain 
to three other parties; that Eugene Leitensdorfer, in 1861, 
conveyed to Thomas Leitensdorfer; that Leitensdorfer 
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presented his claim to the register and receiver for 16,000 
acres, and Craig for 127,000 acres; that these claims were 
for different tracts; that Leitensdorfer’s claim before the 
register and receiver was well supported by evidence 
showing the conveyance to him by Vigil and St. Vrain, and 
of the occupancy and improvement of the tract since 1861 ; 
that Craig’s claim is junior to Leitensdorfer’s and founded 
on a deed from St. Vrain alone, executed long after Leit- 
ensdorfer’s deed was made, and that Craig had no title 
from Vigil. The only material question of fact disputed 
is that of 


FRAUD AND BRIBERY. 


[t is alleged in the bill of complaint that the Register and 
Receiver, illegally, fraudulently, and corruptly allowed 
Craig’s claim to the extent of 73,251.55-100ths acres, and 
disallowed Leitensdorfer’s claim altogether, and that the 
consideration for the corrupt agreement between the reg- 
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ister and receiver and Craig, was the conveyance of a por- 
tion of the tract to the latter for the use and benefit of the 
register and receiver. / 

Craig, in his answer, denies *“ that he corruptly or in any 
way influenced this said decision by conveying for their 
use and benefit to one Golding about 22,000 acres of the 
land embraced in the said decision forthe nominal considera- 
tion of $30,000, and denies that he ever, at any time or in 
any way, deeded or conveyed any landsor property of any 
kind, or gave or paid any consideration of any kind, or 
promised any land or property of any kind, directly or in- 
directly, to said register or receiver, or to any person what- 
soever, for their use or benefit, to influence their decision 
or action in the matter of deciding on said derivative claim, 
or in any other matter connected therewith.” 

This portion of the answer to complainant’s bill is skill- 
fully drawn, but it will be observed that such answer does 
not deny that he conveyed about 22,000 acres to Golding for 
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the use and benefit of the register and receiver. It sim- 
ply denies that he corruptly or in any way influenced their 
ecision by such conveyance. 

The answer does not deny that he conveyed property or 
paid a consideration, or promised land or property, to said 
register and receiver, or to any one, for their use and 


benefit. It denies that it was ‘to influence their decision 
or action,” Xe. 

(he facts bearing upon the question of fraud are not in 
serious dispute. (See appellant’s brief, p. 47 et. seq., and 
ppellee’s brief, p. 62 et. seqg., with references to record.) 
It is contended by the appellee, in his brief, and is so held 
by the Court below, that the action of the register and re- 
ceiver in deciding in favor of Craig was fraudulent. In 
the brief for appellant, whilst the facts upon which the 
assumption of fraud is based are admitted, it 1s contended 
that such facts are not legal evidence of bribery. 

‘T’o constitute such actual fraud as will be sufficient to can- 
cel the plats and patents to Craig, it is only necessary to 
show that there was collusion and design between him and 
the register and receiver to injure Leitensdorfer by de- 
priving him of some right or otherwise impairing it. (Con- 
ard v. Nicoll, 4 Pet., 291; U.S. v. Arredondo, 6 Pet., 691.) 

As a rule, it is almost impossible to establish fraud of 
this character by direct evidence. From its nature, it is 
secret not only in inception but in its execution. It must 
be fully established, but in doing so the strict rules generally 
applicable to the admission of evidence are relaxed. Fraud 
may be inferred from circunistauces, either one of which 
is not only explainable as consistent with honest purpose, 
but which by itself would not tend to show other than 
such purpose, but which, taken together, would lead to an 
irresistible conclusion of corruption. 

Craig’s answer, as heretofore shown, is not the direct 
denial of the charge in complainant’s bill, as claimed in 


appellant’s brief; it evades the question. but even if the 
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answer were positive in its terms, the fraud may be shown 
by circumstances. 

The method of bribery adopted in this case, as shown by 
the record, was the usual and common one, where no es- 
pecial delicacy is required in the negotiation. 

During the pendency of these claims before Stanton and 
Cook, the existence of a corrupt ring in the Pueblo land 
district, Colorado, and that Stanton and Cook, the register 
and receiver, belonged to it, is shown by the record. (Com- 
missioner’s Reports, Rec. 187 and 189, and Exhibits “ A ” 
and “ B,” p. 99.) 

It is to be assumed that Stanton and Cook were to be 
taken in the ring, for the reason that by ringsters they would 
be recognized as proper parties to whom tke execution of 
fraudulent schemes might be entrusted. 

Cook, when receiver, was notoriously insolvent and dis- 
solute (Mays’ tes., Rec., p. 92) ; he was reported to be sup- 
ported, in part, at any rate, by a woman of the town. 

That Stanton and Cook were approachable for dishonest 
purposes, is evident; that they were approached through 
Golding, an insolvent retail liquor dealer, would seem to 
be without question. Craig, without consideration, conveys 
a portion of the land in controversy to Golding; Golding, * 
without consideration, conveys a portion of the land in 
question to Moffitt, in trust, to secure Cook’s debt to the 
bank of which Moffitt was cashier, and also for the purpose 
of raising money for Cook. 

Stanton, for a mere nominal consideration, received a 
quit-claim deed from Moffitt, with the approval and con- 
sent of Golding. 

Part of the conveyances for the benefit of Cook and 
Stanton were made prior to the 23d of February, 1874, 
when they made their decisions in the cases of Craig and 
Lietensdorfer, and part after they made such decisions. 

[t appears from the evidence that the part of Craig’s 
claim traced to Stanton and Cook amounts to 18,070 acres. 
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[t also appears that no money consideration was given by 


ne 


there is an appearance of fraud, inadequacy of price be- 
comes a strong argument against the purchaser. (Weitzell 
vy. Fry, 4 Dall., 218, Sup. Ct., Fa.) 

Under all the circumstances, these conveyances, so made, 
lead irresistibly to the conclusion that the register and re- 
ceiver were bribed, if not directly, indirectly, by Craig. 

Such conelusion can only be reversed by proof of an 
honest purpose in making the conveyances. But no legit- 
imate or honest purpose is attempted to be shown ; no such 
suggestion is even made, and no explanation is offered. 
We do not quote at length, because done so by others, but 
simply refer to appellee’s brief, p. 62 ef seqg., as above. 

The allegations in the bill as tothe corrupt agreement 
between Craig and the register and receiver, it is sub- 
mitted, are sustained by the evidence. 

[tis admitted that Leitensdorfer appealed from the de- 
cision of the register and receiver, but was defeated in 
having the appeal heard by the President directing the 
Commissioner of the General Land Office to issue the plat 
to Craig; that the appeal was wever heard, and that the 
Commissioner of the Genera! Land Othee refused to hear 
it. It is also admitted that the platjissued to Craig, and 
that the statutes make the plat evidence of the title. 

Except that the patent was issued to Craig subsequent to 
the filing of complainant’s bill, the facts as admitted 
are substantially the same as those before the Court below 
at the time the decree was made, from which an appeal 
has been taken to this Court. 

OPINION OF JUDGE DILLON. 

The opinion rendered by Dillon, C. J. (5 Dillon, 422), 
upon argument of the demurrer, is therefore presented in 
support of the decree rendered at the final hearing. It is 


held in such opinion— 
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‘That the complainant had the right of appeal from the 
decision of the register and receiver in rejecting his claim ; 
and also from their decision establishing the claim of Craig, 
so far as the latter would interfere with the rights of com- 
plainant as they might be finally established.” 

«That the ‘approved plat is equivalent in legal effect to 
an ordinary patent as evidence of title.’” 

‘‘While these approved plats remain in force it is out of 
the power of the Commissioner of the Land Office or the 
Secretary of the Interior to hear and determine the appeals, 
for, if they should decide tor the plaintiff and also against 
the defendant, their decisions would be without legal effect 
or value, since the title as respects the land awarded to 
Craig passed from the Government to him. Although the 
specific land claimed by plaintiff does not conflict on the 
ground with that claimed by Craig, since the tracts are 
many miles apart, yet the issue of ‘approved plats’ to Craig 
does injure the plaintiff, on the facts as stated in the bill of 
complaint ; the issue of ‘approved plats’ does injure the 
plaintiff, assuming that he is entitled or shall be found en- 
titled to the 16,000 acres of land claimed by him. ” 

“The amount of land claimed by all the derivative claim- 
ants greatly exceeded the whole area confirmed. ‘There is 
not enough for all, and the reasonable interence would 
seem to be that Congress intended to place bona-fide de- 
rivative claimants having actual settlement on an equal 
tooting, irrespective of the date of their several titles or 
promises to settle, and that the extent to which they should 
be entitled to receive lands (not exceeding in the aggregate 
the amount of the confirmed area) should be decided by 
the Land Department of the Government.” | 

<The rights of the claimants must be determined by the 
Executive Department, and not by the Courts, and the 
Courts can only interfere, if at all, in the results of Execu- 
tive action when such results have been procured by frand 
and corruption, or possibly, by a denial of some plain legal 
right.” 

«Tt is alleged in the bill that Craig corruptly influenced 
the decision of the register and receiver in his favor, by 
conveying to a third person, for their use and benefit, 
92,500 acres of the land embraced in their decision. If 
this is true, a decision thus procured cannot be the basis of 
any rights which can injuriously affect the plaintiff, and 
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approved plats of title to land upon such a decision have 
no validity as respects any person injured thereby, and 
who seeks to avoid them by judicial action.” 


In support of this view is cited Johnson v. Towsley, 138 
Wall., 872; Moore v. Robbins, 96 U.S., 580; Shepley v. 


Cowan, 91 U. 8., 330.) 


‘ We concur in holding that the bill as amended may be 
sustained, on the ground that it is alleged that the decision 
of the register and receiver was procured by the defend- 
ant by fraud; that the title of defendant rests on that de- 
cision; and that, in consequence of it and the issue of the 
plats, the Executive Department has disabled itself from 
hearing the appeals and discharging the duties imposed 
upon it by law.” 


DECREE. 


(Rec., p. 


The decree rendered upon the merits recites 
471): 

1. The decision or award of the register and receiver 
of the lands described in the bill and proceedings of the 
date of February 235, 1874, in favor of William Craig, to 
be fraudulent and void. 

2. That the patent for the lands issued to William Craig 
on the 8th of January, 1878, is null and void. 

3. That the approved plat or »lats delivered to the de- 
fendant, William Craig, as evidence of title of the land 
described in the bill by William Campbell, Surveyor-Gen- 
eral, are null and void. 

The decree is in conformity with the said opinion of 
Dillon, C. J. If the decision of the register and receiver, 
procured by corrupt influence, “cannot be the basis of 
any rights which can injuriously affect the plaintiff,” the 
reason, therefore, is, that the result thereof is void. 

The first inquiry, therefore, before the Court below was 
as to whether such decision had been corruptly procured 
and the Court so held. 
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It 1s CLAIMED ON THE Part or Mrs. S. Leann Kine— 


1. If the register and receiver were corruptly influenced 
in their decision or award by Craig, their decision in his 
favor cannot be the basis of any rights which can inju- 
riously affect her interests. 

2. That “the claimant had the right of appeal from the 
decision of the register and receiver in rejecting his claim, 
and also from the decision establishing the claim of Craig,” 
and the plats or plat issued during the pendency of the 
appeal, independent of any question of fraud, could be de- 
creed by the Court null and void. 

3. Even though no appeal lies from the register and re- 
ceiver to the Commissioner of the General Land Office, if 
they have erred in the construction of the law applicable 
to the case, or have, by mistake of law, given to Craig 
certain land, thereby unlawfully depriving claimant of title 
to his lands, or preventing him from asserting it, such de- 
cision is, nevertheless, subject to review by a Court of 
Equity. 

4, That the order of the President directing the Com- 
missioner of the General Land Office to issue the plat to 
Craig was unauthorized; and the plat issued during the 
pendency of the appeal and before the same was heard, by 
reason of such unauthorized order, was null and void. 

5. That as the patent was issued after the Bill of Com- 
plaint was filed, but before the rendition of the final de- 
cree and the issuance of such patent was brought to the 
knowledge of the Court, the Court had the nght to decree 
the patent to be null and void, for the same reasons it had 
to set aside the plats, the plat being “ equivalent, in legal 
ettect, to an ordinary patent as evidence of title.” 


ARGUMENT. 


If the register and receiver were corruptly influenced in 
their decision or award by Craig, their decision in his favor 
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annol be the basis of any rights which Can injuriously affect 
L tensdor fer Or ani ore holding under him. 

Kraud will vitiate any, even the most solemn transac- 
tions; any asserted title founded upon it is utterly void. 
(United States v. Amistad, 15 Pet., 518.) A deed or even 
a judgment, or a decree of a Court of Chancery of twenty 
years’ standing, can all be set aside on the ground of fraud, 
if clearly alleged in the bill and supported by the proof. 
Lennox v. Notrebe et al., Hemp., 251.) 

These propositions have been repeatedly affirmed, and 
are recognized as familiar principles of law. The judg- 
ment of a Court may be set aside, and the decree of a chan- 
cellor declared null and void, when such judgment and 
decree were rendered honestly, where the judge or chan- 
cellor were beyond suspicion and were themselves the in- 
nocent victims of the frauds of one or the other of the 
parties to the suit. With greater reason will a judgment, 
decree, or award be set aside as null and void when the 
judge, chancellor, or arbitrator renders a corrupt decision. 

Hraud, if properly alleged in a Bill of Complaint and 
supported by the proof, has uniformly been recognized as 
affording the proper grounds upon which a Court of Equity 
is empowered to grant relief. 

In Johnson v. Towsley (13 Wallace, 85-6-—7), the power 
of a Court of Equity is recognized as being established by 
decisions, not only by this Court but also in numerous 
cases in Kentucky, Virginia, and Pennsylvania, to set aside 
the decisions of the land officers, if such decisions were 
obtained by fraud, imposition or mistake. 

[In Moore v. Robbins (6 Otto, 535), Miller, J., says: 
‘That in this class of cases, as in all others, there exists in 
the Courts of Equity the jurisdiction to correct mistakes, to 
relieve against frauds and impositions; and in cases where 
it is clear that those officers have, by mistake of law, given 
to one man the land which on the undisputed facts belonged 
to another, to give appropriate relief.” 


In the case of Shepley v. Cowan (1 Otto, 340), Field, J., 
in referring to the officers of the land department, says: 
‘‘Tf they err in the construction of the law applicable to 
any case, or if fraud is practiced upon them, or they are 
themselves chargeable with fraudulent practices, their 
rulings may be reviewed and annulled when a controversy 
arises between private parties founded upon their decisions.” 

In this case the appellant,and appellee claim different 
tracts of land. But in the apportionment of the twenty- 
two leagues of the Las Animas grant, which was confirmed 
by the United States, the decision of the register and 
receiver in favor of Craig for over 73,000 acres, absorbing 
nearly the whole of the grant contirmed, was a denial of the 
complainant’s title, which left him without any means of 
redress except through the intervention of a Court of Equity. 
[t is the title, not the land of Craig, that is in coutroversy. 
Appellee has no claim against the land, and, therefore, no 
action of ejectment on his part could besustained. In this, 
the present case differs from the above-cited cases; but if as 
between parties claiming the same land, fraud in the decision 
would render the award null and void, with much greater 
force can the aid of a chancellor be invoked where no 
controversy exists between the parties which would be de- 
termined by a Court of Law, and where the land itself is not 


in dispute. 


“Complainant had the right to appeal from the decision of the 
register and receiver in rejecting his claim, and also from their 
decision establishing the claim of Craig.” 

[t is admitted that, in the ordinary business of the Land 
Office, there is an appeal from the register and receiver 
to the Commissioner. 

but it is claimed that this is neither a matter pertaining 
to the survey and sale “of public lands of the United 
States,” nor to ‘‘ private land claims” against the United 
States, and that the acts of July 4, 1836, (Stats. 5, p. 107,) 
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and section 453 of the Revised Statutes have no application. 
The act of 1836 (supra) provided— 


‘That from and after the passage of this act, the execu- 
tive duties now prescribed, or which may hereafter be pre- 
scribed, by law, appert: ining to the survey and sale of the 
public lands of the United States, or in any wise respecting 
such public lands, and also such as relate to private claims 
of land and the issuing of patents for all grants of lands 
under the authority of the Government of the United 


States, shall be subject to the supervision and control of 


the a of the General Land Office. under the 
direction of the President of the United States.’’ 


‘That law has been superseded by section 453 kh. 8., which 
is as ol] OWS: 

The Commissioner of the General Land Office shall 
perform, under the direction of the Secretary of the In- 
terior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States, or in any 
wise respecting such public lands, and also such as relate 
to private claims of land, and the issuing the patents for 
all grants of land under the authority of the Government.’ 

[t will be observed that there is no material difference 
between these two sections, exce pting that the S Secretary of 
the Interior is substituted for the President of the United 


states, 


The act of 25th February, 1869 (Stats. 15, pp. 275-440), 


required the derivative claimants or grantees to establish 
their rights to the satisfaction of the register and receiver 
oi the proper land district within one vear after its passage. 

Under this above-quoted statute it is claimed by appel- 
lant that no appeal could be taken to the Commissioner 
of the General Land Office; that the register and receiver 
were constituted a special tribunal or commission, and 
clothed with exclusive and final jurisdiction, to pass upon 
any and all questions of law and fact upon which the title 


of the derivative claimants might rest. 
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The original grant from Armijo to Vigil and St. Vrain 
contained 922 square leagues, but was only confirmed by 
Congress for 22 square leagues. (12 Stats., p. 71.) 

If, as is claimed, the Mexican grant was void for want 
of jurisdiction of the Governor to make a grant of 922 
leagues, then no title passed to the grantees, and after the 
cession of the lands to the United States by Mexico, they 
became “ public lands of the United States.” The parties 
claiming under the Mexican grant claimed the land as 
against the United States, and their claims are designated 
as “ private land claims” in the act of 1860. (12 Stats. L., 
71.) 

It is not necessary to discuss the yuestion as to whether 
the confirmed 22 leagues of the Las Animas grant were 
public lands of the United States or not. It is unques- 
tionable, however, that the 900 leagues not included in the 
confirmation of 22 leagues were regarded as “ public lands,” 
and that the title of the United States to said 22 leagues 
was exactly the same as to the 900 leagues. 

Whether the 22 leagues be regarded as public land or as 
a private land claim is immaterial, as “all executive du- 
ties,” etc., shall be performed by the Commissioner under 
the direction of the Secretary of the Interior. 

Craig claims title under and by virtue of a patent dated 
January 8, 1878, delivered to him from Washington. The 
issuance by the Commissioner and acceptance by Craig, of 
the patent, is an assertion on the part of the Government 
officers of a supervisory right, and an admission of such 
right on the part of the appellant. 

If the claimants of the 22 leagues are not seeking to 
acquire title from the United States, it is hard to conceive 
against whom they desire to establish such claim. There 
is no adverse claimant to any portion of the land. All of 
them claim under the Mexican title, yet they all wish to 
have their titles recognized by the United States. In other 
words, they want the title of the United States in the lands 
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claimed by them. Without the title of the United States, 
their Mexican title is regarded as worthless, and whether 


, : , . , : 395 . ° "4 
this 22 leagues be a “ private land claim” or part of the 
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‘public lands,” when it is sought to extinguish whatever 
le the United States may have, recourse must be had 
to the Land Office, as the Department on which are con- 
terred “ all executive duties” relative thereto. 

This question has been substantially decided by this 
Court in the case of Barnard’s Heirs v. Ashley (18 How., 
45), in which it was conceded that, under the pre-emption 
laws of 1830-34, the register and receiver were in- 


vested with the power to decide upon the facts which were 


. ° ° ‘ ray 
supposed to entitle a party to a pre-emption right. The 
Court, after quoting the act of 1856, say: 


«The necessity of supervision and control.vested in the 
Commissioner, acting under the direction of the President, 
is too manifest to require conment, further than to say, 
that the facts found in this record show that nothing is 
more easily done than apparently to establish, by ex-parte 
affidavits, cultivation and possession of particular quarter- 
sections of land when the fact is untrue. That the act of 
1836 modifies the powers of registers and receivers to the 
extent of the Commiissioner’s action, we hold to be true. 
But if the construction of the act of 1836 were doubtful, 
the practice under it for nearly twenty years could not be 


disturbed without manifest Impropriety. 


‘This practice, which in 18535 (when this decision was 


rendered) was nearly twenty years old, has been fostered 
and nurtured by the Department until 1t now covers a pe- 
riod of more than half a century. One illustration will 
suffice. ‘The act of June 2, 1858, entitled “An act to 
provide for the location of certain confirmed private land 
claims in the State of Missouri, and for other purposes,” 
provided that it should “be the duty of the Surveyor- 
General * * upon satisfactory proof * * to issue to 


* * ‘ * 


claimant a certificate of location,” WC. 


Lhe duty imposed on the Surveyor-General was similar 
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in all material respects to that imposed on the register and 
receiver in the present instance. How that act was con- 
strued and acted upon by the Department can best be shown 
by quoting the language of the Secretary of the Interior 
(Rec. p. 411): 

‘Under this act the Department assumed to regulate by 
rules the conduct of the Surveyor-General in discharging 
the duties devolved upon him,and the Land Office has uni- 
formly and continuously, for a period of sixteen years (23 
Jan., 1875), exercised supervision and control over the acts 
of the Surveyor-General connected with the discharge of 
his duties under the Act of June 2d, 1858.” 


Counsel for appellant lay great stress on the case of 
the U. 8. v. Ferreira (138 How., 40). This case does not, 
however, support their position, that under the Act of Feb- 
ruary 25th, 1869, judicial functions devolved upon the 
register and receiver, and that their decision was, there- 
fore, a finality, no appeal being provided for in the act. 

It is decided in that case, that, although the powers con- 
ferred upon the judge, in the matter at issue, were judicial 
in their nature, for the reason that judgment and discretion 
must be exercised, “yet it was nothing more than the 
power ordinarily given to a commission appointed to adjust 
claims to lands or money under a treaty, or special power 
to decide any other particular class of controversies in 
which the public or individuals may be concerned. A 
power of this kind may be conferred upon a secretary as 
well as a commissioner. But it is not judicial in either 
case in the sense in which judicial power is granted by the 
Constitution to the Courts of the United States.” 

In the case of Ferreira, supra, although by the terms of 
the law at issue the district judge was “ to receive and 
adjudicate the claims,” etc., it was held that he exercised 


such power as a commissioner and not as a judge, and, 


therefore, no appeal could be taken to this court, under the 
general Jaw permitting appeals from the judgments of the 


courts. 
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The point presented as to the right to appeal from an 
inferior to a superior Court, is not the same as the right to 
appeal from the inferior to the superior executive officer. 
There is no right of appeal from the judgment of an in- 
ferior Court except such as is given by legislation, but the 
legitimate act of the inferior executive officer is, In con- 
templation of the law, the act of the head of the Depart- 
ment, and when certain duties are imposed upon inferior 
executive officers, under the general rule of the responsi- 
bility of the head of the Department, an appeal to the su- 
perior officer can always be had, if not expressly prohibited 
by the law imposing the duty. Even then, it is submitted 
that such finality can only be obtained by expressly, and in 
terms, constituting such inferior executive officer a sepa- 
rate and independent tribunal. The fact that the right of 
appeal from the decision of an inferior executive officer, 
to whom certain duties are assigned by law, is not expressed 
in the act, does not in any way affect such right, because, 
from the character of his position and duties, it must be 
inferred. 

This position is supported by the leading case of Zellner, 
(9 Wall., 244,) wherein it was held in relation to the Court 
of Claims that “the subjects of its jurisdiction could be 
enlarged or diminished, but this would not disturb or in 
any way affect the general plan or system of its organiza- 
tion. If new or additional subjects of jurisdiction were 
conferred, the effect would be simply to increase the labors 
of the Court in the cases to be heard and determined under 
the existing organization.” 

If this is true of distinct and independent tribunals, it 
must apply with equal force in the complex and intricate 
ramifications of a great Executive Department where each 
succeeding official in the ascending scale is held responsible 
for the acts of his subordinates. 

The act for the relief of Richard W. Meade (14 Stats., 
611,) authorized the Court of Claims to pass upon certain 
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private rights, and nothing was said about an appeal, yet 
this Court, acting under an established system or plan, 
considered the appeal. 

The case of Atocha, 17 Wallace, 445, is in direct accord 
with the views as above stated. The case was referred to 
the Court of Claims under a special act, and the whole 
point in issue is stated by Field, J.: «The matter was re- 
ferred to the Court to ascertain a particular fact to guide 
the Government in the execution of its treaty stipulations. 
The Court has acted upon the matter, and as no mode is 
provided for a review of its action, it must be taken and 
regarded as final.” The Court was constituted a Special 
Commission, with duties and powers separate and distinct 
from its legal organization, and the rule in Ferreira’s case 
(supra) applied. 

The case of Johnson v. Towsley, 13 Wall., 72, cited by 
appellant, it is submitted, in no way changes or modifies 
these well-established principles, and does not apply to the 
case at bar. 

By act of June 12, 1858, (11 8S. L., 326,) certain powers 
were conferred upon the Commissioner of the General Land 
Office, whose decision was to be final unless appea! there- 
from be taken to the Secretary of the Interior. This act 
fully recognizes the general right of appeal from the de- 
cisions of the register and receiver, and also respects the 
power of the Secretary of the Interior over his subordi- 
nates, by permitting an appeal to be taken to him from a 
judgment otherwise final. 

The conclusion of the Court, as stated in the syllabus of 
the case, viz., “ That when a special tribunal is authorized 
to hear and determine certain matters arising in the course 
of its duties, its decisions, within the scope of its authority, 
are conclusive,’ in no way affects the question as to the 
right of an appeal from an inferior to a superior executive 
officer. 

The case of Butterworth v. Hoe, 112 U.S., 50, was, as 
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to the power of the Secretary of the Interior to review the 
action of the Commissioner of Patents in awarding to an 
applicant priority of invention and adjudging him entitled 
to a patent. 

An appeal is allowed, to a dissatisfied party, from the 
decision of the Commissioner of Patents to the Supreme 
Court of the District of Columbia by section 4911 of the 
Revised Statutes. The manner of taking the appeal and 
the eftect is set forth in sections 4912, 4913, 4914, and 
4915. 

[t cannot be doubted that Congress has the power to 
substitute an appeal to the Supreme Court of the District 
of Columbia for an appeal to the Secretary of the Interior, 
nor can it hardly be questioned that were not such an ap- 
peal provided by law, it could be entertained by the Sec- 
retary under his general supervising powers. 

The decision of the case of Butterworth v. Hoe, supra., 
is simply to the effect that Congress may take away, in 
certain cases, the appellate power of the Secretary of the 
Interior. Such point is not at issue in this case. ‘The law 
must expressly or by necessary implication do so. 

If the right of appeal from the decision of the register 
and receiver existed in the case of Lietensdorfer, and 
such appeal was improperly and illegally refused, and the 
plat and patent issued without authority of law, such plat 
and patent as against Leitensdorfer and those claiming 
under him, or against those to whom an appeal was re- 
fused, were properly declared by the Court null and void. 


Even though no appeal lies from the decision of the register 
and receiver to the Commissioner of the General Land Office, if 
they have erred in the construction of the law applicable to the 
case, or have, by a mistake of the law, given to Craig certain 
land, thereby unlawfully depriving claimant of title to his 
land, or preventing him from asserting it, such decision is, nev- 
ertheless, subject to review by a Court of Equity. 


judgment as to the weight of evidence,” 
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The decision of the officers of the Land Office is only 
final when there is a “ mere error of judgment upon the 
weight of evidence in a contested case before them.” Then 
“the only remedy is by an appeal from one officer to an- 
other of the Department, and, perhaps, under special cir- 
cumstances, to the President.” (Shepley et. a/. v. Cowan, 91 
U.8., 340.) 

[If mistaken conclusions as to the law relative to the ad- 


mission or rejection of evidence, as well as “errors of 


s 


could, in any case, 
be the subject of review by a Court of Equity, the manifest 
errors and unwarranted conclusions of the register and 
receiver, When passing upon the claims presented to them 


in the matter of the Las Animas grant, should be the sub- 


ject (Rece., p. 324, et. seg.) of such review. 

It is submitted that the unjustifiable rejection of legiti- 
mate testimony, or the improper consideration of irrelevant 
testimony, would, in itself, justify a Court of Equity in 
reviewing the decision. 

If, however, this Court should hold that for such reason, 
sone; iaeindletien would not attach, yet if, for any reason, 
the Court should hold the power to review of the decision 
existed, then every circumstance in the case can be re- 
viewed; not only the unlawful evidence presented, but 
also what are, apparently, “errors of judgment as to the 
weight of evidence,” for the reason that when jurisdiction 
attaches for one purpose it attaches for all, and also as a 
circumstance helping to determine the question of corrupt 
influence. 

The register and receiver decided, inter alia— 

‘¢ That the delivery of the deed from Vigil and St. Vrain 
to Kugene Leitensdorfer was utte rly invalid. 

“That the said conveyance from Vigil and St. Vrain 
could not have the effect of divesting them of any of their 


estate in the grant. 
«That all grants made by Vigil and St. Vrain to settlers 


(by deeds or promises to settle) would take precedence of 


any claim of Leitensdorfer, or any one claiming under 
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if the gift created any right in Hugene Leitens- 
dorfer, it would be only to demand the one-sixth part of 


the land disposed of by Vigil and St. Vrain to settlers, 
ill the money they might sell the 


nd one-sixth part of all 
after the date of the gift to him. 

«That the conveyance by Vigiland St. Vrain to Eugene 
Leitensdorfer was a gift by them to him. That Thomas 
Leitensdorter, claiming under him, Eugene, had no right 
to appropriate the whole of any particular tract. 

«That no settlement by said Thomas (claiming under 
Hugene) on the tract can be considered such an entry into 
possession under a contract as to give notice of the title. 

‘That the * concession, or gift, rather, of Vigil and St. 
Vrain to Kugene,’ if they ever made anv, ‘under the cir- 
cumstances attending its existence, was not notice to the 
world, and even if accompanied by taking possession of 
portion Of the tract, was not notice.’ 

“That ‘it cannot be pretended that any one of the set- 
tlers on the grant had notice of this gift to Eugene, and 
those who settled on tracts under promises made them by 
Vigil and St. Vrain, or either of them, or who purchased 


1} 
racts of either ot those persons are not iD any way attected 
if it had any validity. and we think it 
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6 That even if ‘Thomas’ possession Was notice, it was 


only to the extent of the land he actually had in posses- 


sion, fenced up or cultivated, occupied by houses and 


other improvements, 

«That there was no sufficient proof that any gift was 
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made in writing by Vigil and St. Vrain to Eugene Leit- 
ensdorter. 

«That the claim of Leitensdorfer is ‘ weak in every pos- 
sible aspect, without any foundation whatever, and sought 
to be upheld bv a kind of evidence that will not bear the 


slightest investigation or criticism.’ ”’ 


The above summary of points decided by the register 


and receiver is, as will be seen by an examination of the 


opinion (Ree., p. 324 et seg.), far from complete. 
It will be observed, even on a cursory examination of 
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the opinion, that the register and receiver not only 
‘‘erred in the construction of the law applicable to the 
case,” but that such opinion is in form and substance par- 
tisan and wanting in every element of a correct judicial 
determination. Nocorrupt influence could have produced 
an opinion more thoroughly partisan. 

If Courts have the power to review the action of the 
officers of the Land Office for mistakes as to facts or mis- 
construction of the law, it follows that they can declare 
such action null and void. 

‘Tow- 
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In discussing this point, in the case of Johnson 
son (7 Wall., 84, supra), Miller, J., says: 


‘There has always existed in courts of equity the power, 
in certain classes of cases, to inquire into and correct mis- 
takes, injustice, and wrong in both judicial and executive 
action, however solemn the form the result of that action 
may assume, when it invades private rights; and, by virtue 
of this power, the final judgments of Courts of Law have 
been annulled and modified, and patents and other im- 
portant instruments issuing from the Crown, or the Execu- 
tive branch of the Government, have been corrected or 
declared void, or other relief granted. No reason is per- 
ceived why the action of the Land Office should constitute 
an exception to the principles, * * * which patent 
shall prevail, and what conclusiveness, or inflexible finality, 
“an be attached to a tribunal whose acts are in their nature 
so inconclusive. * * * And so,if for any other reason 
recognized by Courts of equity as ground for interference 
in such cases, the legal title has passed from the United 
States to one party, when in good conscience, and by the 
laws which Congress. has made on the subject, it ought to 
go to another, a Court of Equity * * * will convert 
him into a trustee of the true owner and compel him to 
convey the legal title. In numerous cases this has been 
announced to be the settled doctrine of this Court in refer- 
ence to the action of the land officers. 

“Tt is fully conceded that when those officers decide a 
econtroverted question of fact, in the absence of fraud, or 
imposition, or mistakes, their decisions on those questions 
is tinal, except as they may be reversed on appeal in that 
Department. But we are not prepared to concede that 
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when, in the application of facts as found by them, they, 
by miseonstruction of the law, take from a party that to 
which he has acquired a legal right under the sanction of 
those laws, the Courts are without power to give any relief. 
And this is precisely what this court decided in the case of 
Minnesota v. Bachelder. (1 Wall., 169, and in the case 
of Siever v. Ladd, 7 Wall., 219.)” 


It is held in Moore ¥. Robbins (supra), as well, also, as 
in Shepley v. Cowan, (supra,) that when fraud, mistakes, or 
miseonstruction of the laws of the case exists the United 
States, or any contesting claimant of the land, may have 
relief in a Court of Equity. 

[f a Court of Equity, in the case of fraud, mistakes, or 
misconstruction of the law, has the power to grant relief 
to parties claiming the same tract of land after a patent 
has issued, the same reasoning as before stated applies 
with greater force to a case like the present, where the 
title, and not the land itself, is in dispute. 

It follows, therefore, that the intervention of the Court 
below was authorized, even if there was.no right, on the 
part of the appellee, of appeal to the Commissioner in 
the Land Office. 

If a Court of Equity has the power to set aside a patent 


issued by the officers of the Land Office, it certainly has 
the power to review and set aside the decision of the reg- 
ister and receiver where there has been fraud in the pro- 
eurement of such decision, or where such decision has 
been made by mistake, or misconstruction of the law 
applicable to the case. 

A misconstruction of the law is admitted on page 40 of 
appellant’s brief, as follows: 

“The register and receiver did not report upon other 
claims presented to them because the claims already estab- 
lished to their satisfaction conveyed the twenty-two leagues 
contirmed by Congress.” 


It was not sufficient for the register and receiver to 
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apportion the twenty-two leagues to such claimants as first 
made out their claims to their satisfaction, and reject others 
because the claims already proved absorbed the entire 
twenty-two leagues. 

It was supposed, at the time of the passage of the act of 
February 25, 1869, that the claims of all actual settlers 
holding possession under title or promises made by Vigil 
and St. Vrain, or their legal representatives, would be in- 
cluded within the twenty-two leagues confirmed by the 
United States, and that a residuum would remain which 
was to be divided into two equal parts: 

It was held by Judge Dillon (5 Dillon, 419 supra) that, 
“ As there is not, or may not be, enough land (in conse- 
quence of the great reduction in the confirmation of the 
grant) to satisfy the claims of all, it must have been eon- 
templated that their several rights and equities should be 
determined by the merits of their respective claims, includ- 
ing the extent of actual occupation and value of improve- 
ments as pecuniary elements, rather than the mere date of 
the grant or promises to settle made by Vigil and St. Vrain 
under the assumption that they owned 922 square leagues, 
instead of 22 square leagues as diminished by the act of 
June 21, 1860.”’ 

It is submitted that it was the duty of the register and 
receiver to examine, as provided by said act of 1860, “the 
claims of all actual settlers,” etc., and to make equitable 
apportionment, among those “holding possession under 
title or promises to settle made by Vigil and St. Vrain 
or their legal representatives.” 


The order of the President directing the Commissioner of 
the General Land Office to issue the plat to. Craig was unau- 
thorized ; and the plat issued during the pendency of the appeal 
and before the same was heard, by reason of such unauthorized 
order, was null and void. 

The question of the power of the President to review the 
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final deliberate decision of the Secretary, sustaining the 
Commissioner’s appellate jurisdiction, is fully and very ably 
discussed by Messrs, Bradford and Horner in their briefs 
presented to the Court in this case. (Page 54 et seq.) 

If the President had no power to make such order, 
(Record, p. 228), the title of Craig is not thereby affected 
orinany waystrengthened. Dillon, J.,in this case (5 Dillon, 
423) holds “that the complainant bad the right to appeal 
from the decision of the register and receiver in rejecting 
his claim, and also from their decision establishing the 
claim of Craig, so far as the latter would interfere with 
the rights of the claimants as they might finally be estab- 
lished. But his appeal and that of the other derivative 
claimants who appealed were never heard by the Com- 
missioner of the General Land Office, or by the Secretary 
of the Interior, in consequence of the action of the Presi- 
dent, based upon what we are inclined to regard as the 
erroneous opinion of the Attorney-General, of May 15, 
1876, that the decision of the register and receiver was 
final in such a sense that no appeal would lie therefrom to 
the Commissioner of the Land Office, and that the Secre- 
tary of the Interior had no jurisdiction to review the de- 
cision of the register and receiver.” 

The President derived no authority from the opinion of 
the Attorney-General. The Opinions of the Attorneys- 
General are entitled to respectful consideration, but simply 
because such opinions are given by good lawyers acting 
under great official responsibility. Such opinions do not 
in any way partake of a judicial character; they are simply 
aids to the Executive officers in forming their judgment. 

If the President was mistaken in his construction of the 
law, and made an improper order by reason of such mis- 


take, such order can, under the principles of the authorities - 


before cited, be reviewed by a Court of Equity. The finality 
of the Executive order of the President is not more con- 
clusive than that of any other Executive officer who has 
authority to make a final decree. 
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The case was not submitted to the President on appeal 
upon its merits. It was, as is shown by appellee’s briefs, 
above referred to, informal in its character, without proper 
notice to the parties interested, and was virtually. a dis- 
missal of the appeal for want of jurisdiction. 

If, as before urged, the lawful right of appeal from the 
decision of the register and receiver existed, such lawful 
right could not be extinguished except by a repeal of such 
right by Congress. An Executive order repealing a law is 
void, and must be so regarded in a review of the case by 
a Court of Equity. 

[t is familiar to all that the acts of the heads of the De- 
partments are the acts of the President. He speaks and 
acts through them. Direct interference by the President, 
as in this case, with the discharge of Executive duties 
would lead to inextricable confusion in Governmental 
affairs. 

But, assuming the right of the. President to have been 
properly exercised in declaring the decision of the register 
and receiver final, such decision is subject to review by a 
Court of Equity; and if corruptly obtained or fraudulently 
rendered, or based on mistaken construction of the law, any 
plat issued by virtue of such order may be declared by the 
Court null and void. 

But it will be seen that in this order of the President, 
which is claimed by the appellant to be decisive of the 
finality of the award of the register and receiver, the ap- 
pellate jurisdiction of the Commissioner and Secretary of 
the Interior, is recognized. The second clause of that 
order is as follows: 

“Tf, in the opinion of the Commissioner of the General 
Land Office, and the Secretary of the Interior, the amount 
of the land owned by William Craig is less than hereto- 
fore awarded, then the order upon the Surveyor-General 
of Colorado may be for the amount of land deemed due 
him.” 
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Under this order two questions arise: Ist. As to whether 
William Craig had any ownership in the lands awarded to 
him by the register and receiver. 2d. If he had any in- 
terest in such land, how much less, if any, was such inter- 
est than the amount awarded. 

The order of the President, therefore, although affirming 
in words the finality of the decision of the register and 
receiver, in effect, as to said two points, recognizes the 
right of appeal upon the merits. 

Before deciding such questions adversely to complainant, 
he had the right to be heard. The Commissioner, how- 
ever, wrongfully interpreted such order as mandatory to 
issue the plat. 

But if the Commissioner and Secretary had jurisdiction 
to review such decision upon the points stated, the juris- 
diction thus acquired, it is submitted, as in a Court of Equity, 
would attach to the whole subject-matter of the decision. 
[f the President was right in his command that the plat 
should issue by reason of the finality of the decision made, 
he was certainly wrong to give a power of review in the 
same order. 

It is possibly worthy of remark that whatever supervisory 
power was conferred upon the President by section 1 of the 
Act of July 4, 1836, was taken away by the adoption of 
section 453, R. S., and conferred on the Secretary of the 
Interior. It can hardly be presumed that, by the Act of 
1836, Congress contemplated the actual personal super- 
vision of the President in any and all contested land ques- 
tions which might arise in the office of the Commissioner ; 
but, in any event, when that order was issued (March 2, 
1877) the Secretary of the Interior had been, by the Revised 
Statutes, substituted as the supervising officer, and he had 
officially decided against the theories advanced by Craig 
(Record, p. 401) on the 28d day of January, 1875. 

We have been unable to find a single instance wherein 
the President of the United States has claimed the right to 
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review the decisions of the executive officers of the various 
departments. On the contrary, we do find numerous in- 
stances where parties, thinking themselves aggrieved by the 
action of executive officers, have attempted to appeal to 
the head of the Executive Branch of the Government; but 
in every case the Attorney-General has advised that inter- 
ference on his part would not only be unwarranted, but 
illegal. (Opinions Attys.-Gen., 1, pp. 624, 638, 678, 680; 
2 id., 481, 507 ; 4 id., 341, 515; 5 zd., 275, 287, 630; 6 id., 
226; 10 id., 526, 527; 11 id., 14; 13 id., 28, 387.) 

Thus it will be seen that this power has been denied by 
almost every Attorney-General from William Wirt to A. 
T. Akerman, and that this view of the law is stamped by 
the approval of such names as Roger B. Taney, John Y. 
Mason, Caleb Cushing, John Nelson, and Edward Bates. 
The rule laid down in Wilcox v. Jackson (13 Pet., 498, 
513) is one which commends itself. 

“'The President speaks and acts through the heads of 
the several Departments in relation to subjects which ap- 
pertain to their respective duties.” 


In addition to the above, which embody our views of 
the law with regard to the relations between the various 
parties to this suit and the Interior Department and the 
President, we beg also to submit the following in answer to 


THe PoINTS MADE BY THE APPELLANT. 


Of these there are fourteen; nine of which go to the 
jurisdiction of the court below, and five to the substance of 
the decree. Some of these points have, we think, already 
been fully answered; others require brief notice, while still 
others depend upon a careful examination and comparison 
of the testimony. In regard to these latter we will only 
call attention to the briefs of Messrs. Bradford & Horner, 
wherein they are ably and elaborately discussed, with co- 
pious references to the Record. 
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The first point discussed in appellant’s brief is, in effect : 
“That the suit below could not be maintained because 
Leitensdorfer sued in his own name without having made 
his trustee either a party plaintiff or defendant.” _ 
References to the Record, which show the alleged trustee- 
ship, will be found in appellee’s supplemental brief (page 
: 2 el seq). 
This objection, if well taken, should have been made at 

an earlier stage of the proceedings. It ought not to pre- 
: vail upon the hearing of an appeal except when the Court 
: perceives that the omitted party was indispensable. (Bank 
: vy. Seton, 1 Pets., 306.) Such cannot be the case here, be- 
; cause both Mrs. Farnsworth and Hallum admit the trust, 
; and more than this, Mrs. F., the trustee, is now dead. An 
d attirmance of the decree below vests no title; the parties 
: in interest are all relegated to the Interior Department to 
i establish their.rights. Under the decision of the register 
: and receiver nothing was left for Leitensdorfer, and hence 
| the trusteeship of Mrs. Farnsworth was an empty form, 
| unless the decree below is affirmed; in that case it may 

become of importance. But in any event the rights of 

Craig are in no wise affected by the non-joinder, because 
: she has no title which can be urged against the lands cov- 


ered by his patents. 

If the question at issue in this case involved a claim on 
the part of Leitensdorfer to the land claimed by Craig, 
this point might be entitled to consideration. 

Bat Leitensdorfer claims neither the title to nor posses- 
sion of such lands. Nor does he claim, in the present 
action, that any title vested in him should be established. 

He does claim in the bill that he has title to certain lands 
included in the Las Animas grant. He claims that he has 
conveyed portions of his interest to third parties, and these 
facts alleged in the bill are sustained by the proof. Such 
facts show that the interest claimed is an equitable one, ac- 
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knowledged by Hallum and Mrs. Farnsworth, the trustees; 
and he is, therefore, lawfully entitled to maintain this equita- 
ble interest, because his title and the title of those claim- 
ing under him has been destroyed by the issuance of the 
plat and patent to Craig for other lands. There is no ques- 
tion raised as to his competency to sue and be sued in his 
own name, and it is submitted that he has the individual 
right to ask the protection of a Court of Equity for an 
equitable, as fully as to a legal title to his property. 

The rule cited by appellant, as laid down by Daniels 
(Chancery Pleading and Practice, 192), has.no application 
to the present case. The rule is that the person having 
the legal right should be joined where there is an ‘ equita- 
ble right in the thing demanded.” ‘This for the reason given, 
‘‘that if he were not, his legal right would not be bound 
by the decree, and he might, notwithstanding the success 
of the plaintiff, have the power to annoy the defendant by 
instituting proceedings to assert his right in an action at 
law.” 

In this case the reason of the rule does not apply; hence 
the rule itself is without force. 

In this case, too, there is no “ thing demanded ”’ as the 
subject of the action. The controversy is as to the finality 
of the decision of the Register and Receiver and as to the 
cancellation of the plat and patent claimed to have been 


issued without proper authority. 


The claim that Lietensdorfer is now divested of any title 
which he may have had at the institution of the suit, and, 
therefore, the suit in his name cannot be maintained, 1s, it 
is submitted, without force. | 

In Perehman’s case (7 Peters, 407), the Court say: “The 
Court does not enter into the inquiry as to whether the 
title has been conveyed to Sanchez or remains in Perch- 
man.” 

In United States v. Sutter, the Court say: “It is compe- 
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tent for persons interested in the claim to use the name of 
the original claimant.”’ 

[In Castro v. Hendricks (23 How., 442), the Court held, 
“the mesne conveyances were also required, but not for 
any aim of submitting their operation and validity to the 
board, but simply to enable the board to determine if there 
was a bona-fide claimant under the Mexican grant; and so 
this Court have repeatedly declared that the Government 
had no interest in the contests between persons claiming, 
ex post facto, the grant.” 

So in Brown v. Brackett (23 Wall., 388), it is declared 
that in Mexican claims this Government is not interested 
‘‘in apy derivative titles from the grantors further than to 
see that the parties before them were dona-fide claimants 


under the grant.” 


[nu the present controversy, the rights of Craig can in no 
degree be aftected by the relative rights of those claim- 
ing the Thomas Leitensdorfer settlement. If such settle- 
ment and occupation were sufficient to entitle such land 
to be apportioned within the twenty-two leagues, the 
question as, to whom apportioned, would, in the present 


controversy, be of no interest to Craig or his assigns, 


As to whether Leitensdorfer bad complied with the 4th 
section of the act of 1869 is not an issue in the present 
controversy. Nor is the question as to whether the lands 
claimed by Leitensdorfer are within the lines of the Las 
Animas survey. 

These are questions which complainant has a right to have 
determined in his appeal from the decision of the register 
and receiver. The decision of these points in the land 
otiice, whatever might be the result, would under the au- 
thorities be final, if not procured by fraud or rendered 
under a misconstruction of the law. | 

Upon these two points, and especially upon the latter, 
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we call attention to the very complete and elaborate answer 
contained in appellee’s supplemental brief, page 5 et seq. 

The several objections made to the decree of the Court 
below—that it cancels the evidence of the whole of Craig’s 
title; because it cancels the evidence of that portion of 
the title derived from Leitensdorfer; because it cancels 
Craig’s title without inquiry as to the amount of Thomas 
Leitensdorfer’s lands; and because it cancels a patent of 
the United States—seem to be based on the proposition, in 
opposition to the fact, that the only claimants under the 
Las Animas grant were Leitensdorfer and Craig. 


The plat and patent could only properly issue in pursu- 
ance of a decree of the register and receiver legally ren- 
dered. If such decision was rendered corruptly, or under a 
misconstruction of the law, or by mistake, or if complain- 
ant had aright to be heard on appeal, the plat was improp- 
erly issued and was null and void. Craig’s title to his land 
was and is dependent upon a proper decision of the register 
and receiver. Whether any portion of his title was de- 
rived from Leitensdorfer is immaterial. Nor is it material 
as to how much land Leitensdorfer claimed in the grant. 
He does not claim any of that claimed by Craig. Under 
the act of 1869, all claimants have a right to be heard-—not 
Leitensdorfer and Craig alone. ‘The specific objections to 
the cancellation of the grant made by appellant, it is sub- 
mitted, are manifestly without weight. If the Court below 
had the authority to declare the plat null and void, such 
authority could only be based upon the fact that the register 
and receiver had no right under the circumstances to issue 
the plat at all. 

That the Court had the right in this case to review the 
decision of the register and receiver, and that a right of 
appeal to the Commissioner and Secretary from such de- 
cision existed, has been heretofore discussed. 
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Counsel for appellant say that this suit should have been 
brought by the United States. 


We insist that— 


A patent for land may be impeached in a suit brought in the 
nanr of the United States : it may be impeached collaterally 
ina Court of Law in an action of ejectment, or may be set 
aside by the decree of a Court of Equity in the establishment 
of ad private right. 

[t is only when the Government is directly interested in 
the result of the action that it is necessary that the suit to 
cancel a patent should be brought in the name of the 
United States. Where, asin Mullin v. U. S.,(118 U.S., 
276), “if the title is vacated the lands will be restored to 
the public domain,”’ the United States being the party in 
interest, should unquestionably bring the suit to cancel the 
patent. But in the case at bar, under no circumstances, 
in the present suit, could any title of the United States in 
the land be affected. The practical. effect of the act of 
21st June, 1861 (12 S. L,, 70), is to vest 22 leagues of the 
Vigil and St. Vrain grant in their derivative claimants. 


can 


As to which of such derivative claimants the land should 


be apportioned is no direct interest to the Government. 
This Court has frequently declared that the Government 


has no interest in the contests between persons claiming, 


ex post facto, the grant,” (referring to a Mexican grant). 
(Castro v. Hendricks, 21 How., 170.) 

The case of Patterson v. Winn (11 Wheaton, 301) does 
not decide, as implied by appellant in his brief, that except 
in certain specific cases, suit as to the validity of a patent 
for lands must be brought in the name of the United 
States. 

The main point of controversy in that case was as to the 
relative jurisdiction of Courts of Law and Equity, and that 
point was declared settled in the case of Polk’s lessee v. 
Wendall (9 Cranch, 87). 
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Thompson, J., says in reference to the issuance of a pat- 
ent, “That every prerequisite has been performed is an 
inference properly deducible, and which every man has a 
right to draw, from the existence of the grant itself.” * * 
* * < But, in order to guard against the conclusion that 
this doctrine would lead to—closing the door against all 
inquiry into any matter whatever beyond the grant, for the 
purpose of avoiding it—the Court add, that the great prin- 
ciples of justice and of law would be violated if there did 
not exist some tribunal to which an injured party might 
appeal, and in which the means by whicli an elder title was 
acquired might be examined, if it had been acquired by 
violation of principles essential to the validity of a con- 
tract, but that a Court of Equity is the more eligible tri- 
bunal, in general, for these questions, and they ought to be 
excluded from a Court of Law. But the Court say there 
are cases in which a grant is absolutely void (or inopera- 


tive), as where the State has no title to the thing granted, 


or where the officer had no authority to issue the grant. In 
such cases the validity of the grant is necessarily examin- 
able at law.” 

It is part of thetheory of appellant that the United States 
simply contirm a title which is held under and by virtue of 
a Mexican grant, and that for the purposes of that con- 
firmation the issuance of the patent is unnecessary and un- 
warranted. Whether under the provisions of the said act 
of 21st June, 1860, the twenty-two leagues’ part of the 
Las Animas claim be regarded as a cession of lands 
owned by the United States, or a confirmation of a title 
held by virtue of a Mexican grant, in a controversy as to 
apportionment of said twenty-two leagues between deriva- 
tive claimants from Vigil and St. Vrain, the United States 
has no interest. Such land was confirmed by the act of 
1860, and therefore the United States has no title, it is 
submitted, in the sense the term “no title’ is used in the 
above-cited description of Patierson v. Winn. 
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If the Court should hold there was a right of appeal from 
the decision of the register and receiver, it follows that 
the plat and patent were issued without authority, and are 
therefore, under the said decision in Patterson v. Winn, im- 
peachable collaterally in a Court of Law. 

[t is, however, immaterial in the present case as to whether 
the patent is impeachable collaterally in a Court of Law or 
not; it is the subject of review in a Court of Equity. This 
is fully recognized in Johnson v. Towsley, supra (13 Wall., 
p. 84 et seg.) It is stated in that case: ‘‘ Numerous cases 
are found in the courts of Kentucky and Virginia where 
they have, by proceedings in equity, established the junior 
patent to be the title instead of the elder patent.” “There 
is a similar course of adjudication in the State of Pennsyl- 
yania, and we doubt not cases may be found in other 
States.” 

In all of these cases referred to, the patent has been at- 
tacked collaterally, and the power has been recognized in 
the Courts to set aside a patent, or render it inoperative, 
and therefore null and void. 

The case of United States v. Throckmorton (98 U.S., 
70) is a case where the Government was a party interested 
in the result of the suit. Leitensdorfer claims that he 
and his grantees are embraced among the derivative 
claimants from Vigil and St. Vrain. If be is included 
among such derivative claimants, he has, by virtue of the 
act of 1860, a right of apportionment in the said twenty-two 
leagues. By virtue of the act of 1869, he has a right to 
establish his claim. He has a vested interest in the land, of 
which the Government cannot by the unauthorized acts of 
its officers lawfully deprive him. He cannot be deprived 
of his property, even for public use, except by due process 
of law and for just compensation. What cannot be done 
directly cannot be done by indirection. If he is entitled 
to be heard on his appeal from the decision of the register 
and receiver, an unauthorized act of any Government 
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officer, pending the appeal, which would deprive appellee 
of the benefit of the decision of the case after hearing of 
the appeal, if in his favor, would be null and void. He 
would be the party interested—not the United States; and 
he, not the United States, would be entitled to the decree 
of a Court of Equity. 

The assent of the Attorney-General to bring suit in the 
name of the United States, to set aside the patent and plat, 
would bea subject of discretion. It cannot be presumed that 
such discretion would be exercised in his favor. It would 
be unjust and inequitable that complainant, by the exer- 
cise of such discretion against him, should be unlawfully 
deprived of his property without compensation. 

Respectfully submitted, 
JOHN PauL JONES, 
F.. P. DEwEEs, 
For Leann 8. Kina, 
Intervenor. 

D. W. VoorHEEs, 

Of Counsel. 
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WueErREAs, Leann S. King, as administratriz of the goods 
and chattels which were of John Q. A. King, deceased, did 
at the Special November Term, A. D. 1881, of the Dis- 
trict Court for the County of Arapahoe, in the State of 


Se mee 


Colorado, recover judgment against John Hallum and 


Thomas Leitensdorfer tor the sum of ten thousand dollars and 
costs of suit, upon which judgment execution was issued 
dated on the 24th day of January, A. D. 1882, directed to 
the sheriff of the county of Las Animas, in the State of 
Colorado, to execute; and by virtue of the said execution, 
Juan Vigil, then sheriff of the said county of Las Animas, 
levied upon the lands hereinafter described, and the same 
were struck off and sold to the said Leunn S. King, she 
being the highest and best bidder therefor, and the time 
and place of the sale thereof having been duly advertised 
according to law,— 


Now, THEREFORE, Know all men by these presents, That I, | 
{ 
, 


Juan Vigil, sheriff of the said county of Las Animas, in 
consideration of the premises, have granted, bargained and 
sold, and do hereby couvey, to the said Leann S. King, her 
heirs and assigns, all of the following-described tracts of 
land situate in the county of Las Animas and State of 


Colorado, to wit: The west half of section thirteen (18); all 


of sections twenty-two (22), twenty-three (23), twenty-four (24), 
iwently-SEven (27); the west half of section twenty-eight (28); 
all of section thirty-ihree (33), and the west half of section 
thirty-two (32) ;—all situate in township thirty-two (82) south, | 
range sixty-three (63) west; all of sections five (5), seven (7), 
eight (8), seventeen (17), eighteen (18), nineteen (19), twenty B. a 


(20), twenty-one (21), twenty-two (22), twenty three (28); the 


ay ‘ : : j 
west half of section twenty-five (25) ; all of sections twenty-six | 
(26), twenty-seven (27), thirty-four (84), thirty-five (85), 


and the west half of section thirty-six (36), in township 
thirty-three (33) south, range sizty-three (63) west; sections 


thirteen (18), and twenty-four (24), township thirty-three (83) 


south, range sixty-four (64) west: 
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To HAVE AND TO HOLD the said described premises, with 
the appurtenances thereunto belonging, to the said Leann S. 
King, her heirs and assigns forever. 

Witness my hand and seal this 6th day of January, A. 


D. 1883. 
JUAN ViaIL, [SEAL] 


Sheriff of Las Animas County. 
By » Deputy. 


STATE OF COLORADO, : 
Las Animas County, § ~ 
Before the undersigned, a notary public in and for the 
said county of Las Animas, this day personally came 
Juan Vigil, sheriff of the said county of Las Animas, and 
acknowledged to me that as such sheriff he had executed 
the foregoing deed as and for his official act and for the 
purposes therein set forth. 
Witness my hand and notarial seal this 6th day of Feb- 
ruary, A. D. 18838. 
[SEAL] JOHN Q. WHITE, 
Notary Public. 


[Endorsed]: Juan Vigil, sheriff, to Leann 8. King. State 
of Colorado, County of Las Animas, ss. I hereby certify 
that this instrument of writing was filed for record in my 
ottice this 6th day of February, A. D. 1883, at 4 o’clock Pp. 
M., and duly recorded in Vol. 17, pages 107 and 108. Jesus 
Ma. Garcia, recorder, by N. D. Jaramille, deputy. 
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and Distriet of Colorado. 


Supplemental Brief for Appellee. 


On the 5th of October, 1886, a brief of 62 pages was filed in 
this case for appellant, but we had not seen it when, on the 9th 
of that month, we filed our first brief for appellee. There are 
points and autnorities, therefore, in appellant’s brief, not antici- 
pated or discussed in our own. It is to answer those points and 
authorities that we now file this supplemental brief. 


REPLY TO APPELLANT'S STATEMENT OF THE CASE. 


Appellant’s brief, on p. 12, says “Craig paid his amount of the 
fees before he got his plat (Bill, p. 41),” &e. Leitensdorfer’s bill, 
p. 41, does not allege this. The bill, p. 48, alleges that Craig 
paid “under protest.” The derivative claimants, if actual settlers, 
were anomalous homesteaders, not confirmees, and were not re- 
quired by law to pay any costs of survey. (Act 25 February, 
1869, s. 2, 15 stat., 275, being No. 4 in appendix to this brief.) 
On the same page of appellant’s brief; he says the bill “admits 
that he has a right to land where he settled and claims to have, 
and that is many miles distant from the settlement made by 
complainant. (See Bill, p. 44.)” 
“Craig’s title, therefore, 1s not in issue,” &e. 
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So, in Castro v. Hendricks, (283 Howard, 438, 44?,) this eourt 
construing s. 9 of the California act of 1851. said :—* The mesne 
convevances were also r quired, bu not for any aim of submitting 
their operation ana Vi icity r. the board. but simply LO en ible 
the boa rad tO de termine 1 the Was a bona ficle Liman b iore 11 
under a Niecxibaus wueiit: and so this court have repeatedly de- 
clared that the Government had no interest 1n the contests 
between persons claiming ex post facto the grant. United States 


i 
v. Sutter, 2) Hlow.. ». & 


r 1 <1 . : 4 | <a a | “eee tT 
he rule in Dan. Ch. Pr., 192%, fand see Adams’ Equity, p. 917, 
\ Y} ve f LSdD5 |} TO . a = ] come S aie - 
AM. ed. O] IO) OW which appeliallt POUNaAS IS Ls pont rerates 
e - ; 8 re 
LO CeLSeS Wiere the CONT IL) Que Pyrat elaims and Stiles cape } ip) LY, 
j + . . ? } ‘ , 
but here Leitensdorfer does not ask a deeree for Craig’s land or 


The estate of Mrs. Farnsworth, (now dead,) Thomas Leitens- 
dorfer’s sister and trustee, would, in any case, have been bound 
by this court's deeree : for she Was a witness ror hye r cesti Y i 
trust and hence Was Coon 11Z: Lit ot the fact th LT he Was SUING ior 
all having any interest in his derivitive claim. (Her testimony, 
‘Trans ia.) proved that she held Darbv’s interest. }hh 
Thomas Leitensdorfer’s derivative claim, in her own right. 
(Transe., 426.) On 1 July, 1878, complainant, after filing his 
claim, conveyed his whole interest in it to John Hallum—half 
for Hallum and half for Hallum in trust for himself. (Transe., 
84) On the 5 May, 1874, Hallum conveved to Mrs. Farnsworth, 
in trust for sania G42) the undivided 3 which Hallum 
had held In trust for him. rans 172 his suit was filed 


4 VI; Ay, 1S7 - te. |.) ( )}) the ‘S December. PSsou. arcler deere 


; 


for cor uplainant | velow. he made an absolute conveyance to His 
sist Mrs. Farnsworth, of all his interest in this grant, 1n ¢con- 
soe of money loaned, and of the care and education of his 
children. (P. 71 of “ Evidence in behalf of Appellant in support 
of motion for rule to show ecause.”’) After this court, on the 16 


,> rt oa ie ~~ [ew m Pm 7+ + } i 4’ > } 
January. 1SS2?. dismissed Craio’s first appeal. Mrs. Farnsworth. 
‘ - . 2 
j 
5 


on the 10 April, ia ; 
Thomas J. Allen, a deed for all the land in this derivative claim : 
(p. 11 of our “Answer to Motion of Appellant,” filed here 51 Oc- 
tober, 1885:) and she swore that the la N) e 
same tiie In this sult in this court. Id.. p. 22.) Her trust 
for Thomas Leitensdorfer is extinet, for he, too, sold all his interest 
to Allen on the hye April, 1882. (Jd., 13.) Tine whole | 
the trustee and ¢ the cestur (J ite trust Is henee in Allen, who nae 

ible, therefore, to hold th: 


appeared in aie os [t is impossi 
the 1 trustee's heirs or representa ives could, 
court, sue Craig’s hel ee in her own right. 
Appe llee filed his claim at Pueblo on the 25 October, 1872. 
(Transe., 250.) His conveyance to Madicus under whom M1 


7 a . 
Cr the decree OT tinls 


Farnsworth held, was made on the 1 July, 1875, when Hallum 
was his counsel to prosecute that claim. (d/d., 84.) The convey- 


ance was made, therefore, pendente lite,and cannot affect the trial 
of the appeal before the commissioner, (Decis. of Dept. of Int. re- 
lating to Pub. Lands, II, 378, #50; IL], 110, 777,) the vet ba object 


of this suit: for the U.S. statutes do not require the pub lication 


Craig might have objected specifically to the non-joinder of 
Mrs. Farnsworth, by plea or answer, (Rules of Practice in Equity, 
Nos. 39 and 52,) or even at the hearing. (Rule 53.) But, not 
having objected at all below, the objection cannot be made for 
the first time here. Non-joinder “must be taken advantage of 
be fore ( he final hearing.” (Ril. Ch., 1388: 1 Ala. n. s., 580; 18 2d., 
576; 24 Conn., 586; 1 Des., 315; 1 Stockt. Ch., 401; 10 Paige Ch., 
AAS - 9 Sanaf. Ch., 17: 2 losen. 55; 2 McLean, 376; Bouv. Dic., 


REPLY TO APPELLANT'S SECOND POINT. 


His brief, p. 19, avers that complainant could be entitled to no 
more than “an undivided interest in the residuum of the lands 
confirmed after satisfying all the claims of the derivative claim- 
: | alled ; but as there is no residuum for the orig- 
inal grantees, there are no lands to which Leitensdorfer’s interest 


an 


The bill does not say vo it Eugene Leitensdorfer was a derivative 
claimant, but it savs tha = sa Tastenndetil was a derivative 
Jaimant, with acta ence from May, 1862, tillsuit. (Transce., 
7.) Being an actual settler, under a title made by Vigil and Saint 


, , . 
YVTraln to fp 


ie brother Eugene Leitensdorfer, (since dead,) _ 


Leitensdorfer was within s. 2 of the act of 21 June, 1860, XII s 
71, and s. 1 of the act of 25 Heb’y, 1869, XV wd., 275; | we i — 


yr fF , } _ ; y J, ‘ el ° i . {° } ] ro ] y ‘ 7 1 
LO tnis brief, Nos. 3 and 4:-) and It IOLIOWS that he was re derivative 
claamant, and his settiement tocated his claim and severed it from 


the ul iIncumbered U. S. lands within _ orant. 
it is also objected by appellant’s brief, p. 21, that the donation 
of 7 March, 1844, by Vigil and Saint eas 1 to Eugene Leitens- 
dort \ not legally delivered. fice this, is, that de- 
oa third person is enough, though he is not the grantee’s 
d though the grantee may not get the deed till after the 


rantor’s death. (4 Kent Com., 456, n. a; our brief filed 9 Oct 
1556, p. 40.) Moreover, in 1846, Hatcher, as agent for governor 
Bentand a : eitensdorfer, was in possession of the grant on the 
Purgatoire or Las Animas river. (Transc., 298.) This faet shows 
that Kugene “cieo werngeeae d the donation before the Mex- 
ican treaty of 2 February, 1848, (9 stat., 922.) Acceptance com- 


—? 


a 


vo 


pleted the donation, and delivery was not necessary. (Civil Law 
of Spain and Mex., art. 987.) Cornelio Vigil was killed on the 
19 January, 1849, (Transc., 434,) and Ceran Saint Vrain died sev- 
eral yeurs before the 15 November, 1878. (Jd.) 

Respecting this donation, appellant’s brief, p. 22, objects that 
“there 18 nothing in the record. to show that the original deed 
could not have been procured and placed in evidence.” Critten- 
den, in Saint Louis, was in possession of the original .deed, and 
he told the witness, William A. Bransford, that “he intended to 
hold on to the deed until Leitensdorfer paid him.” (Transe., 
458.) ‘The copy, now objected to, was filed in the Pueblo land 
othce, on behalf of Thomas Leitensdorfer’s derivative claim, on 
the 25 October, 1872, during the trial of the claim, (Transc., 287,) 
without objection by Craig. This was a waiver of the objection. 
Original deeds are not required in trials before registers and re- 
ceivers. Copies sufhee. This question of evidence is fuliy dis- 
cussed in our reply to Craig’s fifth point, post. 


Repity TO APPELLANT'S TuHirp PoInt. 


On p. 22 of his brief I, ap pells int objects that ¢ omplainant and 
his vendors did not comply with s. 4 of the act of 25 Feby., mahegs by 
‘making locations with specified adjustment of boundaries; and 
filing the same with the Surveyor General within chive necation 
after the surveys were completed and notice given provided for 
in the second section of the act,” &e. 

But s. 4 of the act of 1869 only applies t to Vigil — ain 
Vrain and to the representatives of their hypot 1 retica 


— 
— 
ow 
oe 
— 
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interests In the 22 leagues, (commissioner to register and receive! 

25 August, 1870, ‘Transe., 266; commr. to surveyor enl., 25 Au- 
gust, 1S70, Transe., 269, 27:7; commr. to secretary, July, 1876, 
Transe., 182, /8,) and not tothe actual settlers holding possession 
under titles or promises to settle. c ommissioner’s Instructions, 
Transce., 266, 269: secretary Delano’s decisions of 27 October, 


} 


IS74, and 25 January, 1875, 7d., 399, 406.) The grantees were 
not settlers, and the supposed 1 | leagues of each was a float, and 
it Was essential that they should locate their ering chi} 
the U.S. dispose of the vast unconfirmed residuum of t 
but with respect to the actual settlers, with or without title from 
the grantees, the settlement, as in ordinary preémptions and 
homesteads, imported both location and notice. The sole duty 
of complainant was to establish his claim before the register and 
receiver within a year from the approval of the sabdivisional 
surveys, (5. 1 of act of 1569; joint res. of 28 Ap., 1870, 16 stat., 


{ thus let 
lie e Pranit 5 


‘ 
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} 
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Et fs 4 and eo LO this brief, No. 5. ) ‘The limitation e nded Ol} 
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ansc., 188) bet appellee had filed hic 


the 24 kebruary, 1873, (Tr 
25 October, 1872. (ld., 250.) 


claim at Pueblo on the 
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It follows that if, 1n the Opinion oi this court, the compiainant 


_ 
‘ sc) t? ] , ae ee . } > ae ; 
has not proved, Pyrevitcde FUucte, a settiement wWithan Tfie Las Lidit 
i . 
— .. 2 a ma , 4 | a oe ] 1! — } 
OPraNE, the court will not attempt to ix or denne the oounds ol 
e i 


] eC . — ‘ 4 \ ) ’ : } ‘ a | : 
the grant, but will leave them to be ascertained by the commis- 


sioner when he tries Leitensdorfer’s appeal, new pending bef 

him. ‘To know if complainant’s settlement is prima facie in the 
orant, the eye-draft (Transce., 347,) must be consulted. “ The ap- 
plicant for land usually accompanied his petition with a deseno, 
or map, showing the natural boundaries or monuments of the 
tract desired. ‘These were usually rivers, creeks, rivulets, hills, 


es ) ? | ’ } | 
But where land had no 


OF measurement Was a league, such monu- 


and mountain rs 
value, and the unt 
ments were considered to be sufficiently eertain,” * : : “and 
this court have no discretion to enlarge or curtail such erants, 
to sult our own sense of propriety, or defeat just claims, however 
extensive, by stringent technical rules « 
they were not originally subjected.” 
Howard, 365, 364-5, per Grier, J.) 


oe : ie Lett | Seer 
he deseno, here, brings Leitensdorfer’s claim prima facie wit 


—— 
el 
— 
J 


i. . . } . ! 
tT construetion, to whien 
ry Cy , ‘ Pe ] { 
(U. S. vw. Sutherland, 19 


= ik , wana a | _ eee nae a } i] , 
the grant, as Will be shown presently ; OUT, 1f 10 Goes NOt, the qucs- 
2? J is } - rirr . « - . ihe ee i . 
Lion nist be left fo the executive. his Is, 1n substance, a grant of 
a) — ape ae aS oats »Qa99 7 ao i>. + | 
Zk leagues within out-bounds containing 922 Peagues. Hut, Line 


surveys of confirmed Mexican grants, particularly when they are 


for quantities lying within exterior boundaries embracing larger 
tracts, Involve the consideration of various matters, not prope L 


the subject of judicial Inquiry.” ‘If the survey does 
not conform to the decree of the board, the remedy must he 
sought from the Commissioner of the General Land Office before 
the patent Issues, and not in the District Court.” (U.S. v. Sepul- 
veda, 1 Wall., 104, 208, 7039, per Field, J.) 

Moreover, the question whether complainant’s claim is in the 
erant, is not vital. If the grant had been confirmed for its 
leagues, its bounds would be important; for so much of com- 
plainant’s claim as might possibly be found, in the end, to be 
out of those bounds, would be a redundant and illegal ApprTro- 
priation of U.S. land pro tanto. It would be an unauthorized 
enlargement of the grant. But the grant was only contirmed 
for 22 leagues or 97,650.96 acres; and complainant simply asks 
the court to let in his claim for a share of that fund, and should 
that be done, it is not material to the U.S. or Craig whether the 
claim is in or out of the Las Animas grant. In no ease could 
the cancellation of Craig’s title and the allowance of complainant's 
title, increase the aggregate area of the derivative claims beyond 
the 97,650.96 acres. Complainant was one of the “actual settlers 
upon the tracts heretofore claimed by the said Vigil and St. 
Vrain, holding possession under titles, or promises to settle” made 


t 


by them, and hence is, prima facie, within s. 1 of the act of 1869. 
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but complainants Claim 1S also prima sacr within the orant. 


. ] i : } : } : ] ] ccf ‘ ee) ‘ } “4 + . 

¥ SHOW this, parol IS 3 admissible. The Courses alid distances 
1} ° ? ° - 

llla Survey, especially 1 if lt ve ancient, are never. iff 


practice, considered as conclusive; but, on the contrary, they are 


liable to be materially changed by oral proof, or ot ther evidence 
tending to show that the documentary lines are not those actu- 


ally run.” (Conn v. Penn, Pet. C. C., 496, as quoted: 1 Abb. Nat. 
Dig. of Repts. and Stats., 365, No. 73, ed. of 1867.) Parol 1s often 
admissible to identify and ascertain the locality of monuments 
called for by a description; (13 Pick., 267; 19 id., 445;) and 
where the description is ambiguous, the practical construction 
Db parties may beshown. (1 Mete., Mass., 378; 7 Pick., 
274; Bouv. Dict., “ Boundary. ”’) Now, Thomas Leitensdorfer’s 
home Is in the Li Animas valley, on N. W. 4 of sec. 24, T. 32 
S. &. 63 W.: Sse 311;) and his claim covers the valley 
rom a mile below his home up 7 or 9 miles to Trinidad and a 
mile above it. (J/d., 310; 302-3.) On the 15 November, 1878, 
Thomas O. Boggs swore that he had known the Las Animas 
orant 25 or 380 years, and that he had known Vigil and Saint 
Vrain since 1844. (/d., 484.) When asked about the south line 
of their orant, he said, “I understood it commenced at the north- 
ern line of Beabuen and Mirando grant.” (/d., 455.) He was 


then asked “At what point of Zobien and Marando grant 
does the Las Animas grant commence, and in what direction 
fro:n there does the — eastern line run and to what point ?” 

\ns. Commencing at N. E. boundary and running and striking 


the Arkansas river one jeague below the mouth of Las Animas 
river.” When asked if complainant’s claim is in the grant, he 
said, “I understand his claim is located in and around Trinidad. 
lf understand it to be in limits of Las Animas grant.” (/d.) 

fhe Beaubien and Miranda grant has been patented by the 
U.S., (2 Deeisions of Dept. of Int. on Pub. Lands, 591,) for the 
area contained in the act of juridical possession; but we learn 
that the government has sued in Colorado, and perhaps in New 
Mexico, to cancel the patent on the ground that the claim is valid 
for but 22 _— However, the original grant, as surveyed 
and ps hansen yv the U.S., is an irregular square, whose lines run 
in vig veneral | direction ot the cardinal points. (Commissicner’s 
map at ( shows ado of 1881, and his last map of the U.S.) The 
north line of the grant, which is the south line of the Las Ani- 
mas grant, is shown as running west, on the deseno of the latter. 
(‘Transe., 347.) Now, the witness Boggs when asked “ At what 
point” on the north line of the former does the south-east line of 
the Las Animas grant begin, said, “ Commencing at N.E. bound- 
ary and running and striking the Arkansas,” &c., (dd., 435,) man- 
ifestly referring to a point and not a line, for the term boundary 
‘is applied to include the objects placed or existing at the angles 
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of the boundary lines, as well as to those which extend along the 
lines of separation.” (Bouv. Dict., “Boundary.”) But a right 
line extended, on the maps above cited, from Beaubien and Mi- 
randa’s N. E. corner to the Arkansas, a league below the mouth 
of the Las Animas, would leave complainant’s claim in the Las 
Animas grant. In Rafael Chacon e al., (2 Decisions of Dept. of 
Int. on Pub. Lands, 590, 59/,) the secretary, on the 18 June, 1884, 
alter discussing the question of the east bounda’y of the Las An- 
imas grant, said, respecting T. 33 S., R. 63 W., which contains 
the bulk of Leitensdorfer’s claim : “The south boundary of Vigil 
and Saint Vrain is the north line of Beaubien and Miranda; and 
connecting that line, as located on the official map of New Mex- 
ico, in this office, with the east boundary on Mr. Dallas’s sketch, 
the whole of T. 33 aforesaid is included within said limits.” Now 
the maps of Colorado and New Mexico, published by the U.S., 
show that if the east line, thus sanctioned by the secretary, leaves 
T. 33.8., R. 63 W., in this grant, it necessarily leaves all of Lei- 
tensdorfer’s claim in the grant. | 

This conclusion agrees, in substance, with the evidence of Por- 
cheus L. Wootten, sr. (Transe., 444.) He traveled over the 
grant in 1836; knew Vigil, Saint Vrain, Eugene Leitensdorfer 
and Governor Bent; was very familiar with the country through 
which the east line of the Las Animas grant runs, having trav- 
eled over all of it, and he testifies that the line passes about 6 miles 
south of Trinidad, running to the Arkansas river about 3 miles 
below the mouth of the Las Animas. (l/d.) He also swore that 
Vigil, Sarnt Vrain, Bent and Leitensdorfer always claimed the Las 
Animas Valley to be part of the Las Animas grant. (Id.) Now, the 
maps show that a right line run from a point 6 miles or 1 town- 
ship south of Trinidad to a point on the Arkansas a league below 
the confluence of the Las Animas, would leave complainant’s 1m- 
provements and nearly all of his claim in this grant. 

So, Wm. A. Bransford, who had known the grant since 1844, 
(Transc., 437,) swore that Saint Vrain, Governor Bent, Eugene 
Leitensdorfer, and other claimants of the grant, always claimed 
that “the Las Animas river from its source to its confluence with 
the Arkansas river and one league below is all within the Las 
Animas grant.” (Jd., 440.) He added that “the grant took its 
name from Las Animas river.” (Jd.) 

The testimony of Wootton and Bransford thus shows that com- 
plainant’s land, if not within the grant as construed by the tech- 
nical and rigid rules of the common law, is at least within the 
acts of 1860 and 1869; for the evidence proves that the land is 
“upon the tracts heretofore claimed by the said Vigil and St. 
Vrain,” in the words of s. 1 of the latter act, or, is “in the tracts 
claimed by them,” to use the words of s. 2 of the former act. 


lvin Jones knew thi orant )} iplainant’s claim, the parties 

to this suit, Saint Vrain, and the southeast line of the grant. 
432 | hat,in 1863 he, with some Mexi- 
Li ed Col. Means, a surveyor, {since dead. di a to6, ) 1n ruh- 

| 3 140 miles lone: that it passes south 


5 J ° é< Pes . 
ant’s claim “is within th 
bi’? bi Olli 3 NILES below 
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: ] ; | +) a x 17 <) ] é lan . } . 
irinidad to 14 or 2 miles above it, and also. running up 
o~e 4 


, 7 j - ; } } ? co 
Live nountalns ANG coal lands: that 


w7Tray creek Into ti 
: complainant was at work on his claim in 1862 and has been 
a nee,and has liteh it about 13 miles long, which 
| in 1S¢ nd has | hewed log cabins, and eulti- 
about 140 acres, and that complainant’s improvements are 
: orth about $1.000 (Transe., 432-3.) Witness came to that 
in 1846,and Eugene Leitensdorfer was claiming the land 
( l bo4 WN the Z0 M rch, LS6o, long before Craig filed 
his th Stanton and Cook, he made a warranty deed, as 


i 7 . i s 4 = ' + : +. y 1-1 : . . . \ _ ‘ QQ yr yre 
> bne weneral avent of VUeran salni \ rain {o1 the Las AnNWNAas grant, 


to Felipe Baca, for a tract on that river, of 76.92 acres, being lot 
117 on “the survey of the Las Animas Grant by Col. Thomas 
Means.” (See deed, ‘Transcec., 441.) This tract is in and opposite 
Trinidad. (Bransford’s evidence, zd., 440.) And on the 20 Janu- 

ry, 1866, Craig, as agent of Ceran Saint Vrain for this grant, also 
ea warranty deed to J. W. Lewelling, for a tract “ lying upon 
the Rio Las Animas or Purgatoire river, and comprising one 


th ( 
mile of the valley of said river, and being deseribed as sections 
twenty-nine (29) and thirty (80) under the survey of Thomas 
Means. made in Pte L863, tlre field notes of iv hich survey are on 
[le un ney office, Sal 1 peace or p arce of land containing LWO hun- 
dred and thirt (230) acres,’ &e. (See deed, Transe., 442.) The 
1 falsely die. that Ceran St. Vrain was the “ principal 
owner and proprietor of a certain grant or parcel of land 
situated intl he Territory of Colorado,and known as the Las Animas 
grant, made by the Mexican government to Ceran St. Vrain and 
Cornelio V igi by deed of grant bearing date the ninth day of 
De CC mber, A D. 154: », and duly confirmed to the SELTILE and to ther 
ASSLONS and legal VEpt est ntatrve S OY thre SUPVUE Yor ge neral O} f New Mi LICO, 
on the 21st day 0} Nowe mM be Fr ae eo 1857,” WC. The t tract thus Con- 
veyed is on the Las Animas river, about 18 miles below Trini- 
dad. sate tigi testit mony, Transe., 440.) Complainant’s lower 

line is on that river, 9 miles below Trinidad. (Transe., 483.) 
These 2 deeds io raig practically admit that the Las Animas 
valley is in the Las pe bi teak: - that Calvin Jones’ evidence 
substantially true in stating that he surveyed the grant in 
L863 with Colonel eans and found complainant’s claim to be 
| 1 the CUSLOC Y of Means’ field 
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the grant; and that Craig had 


notes and would have produ iced them had they not tended to 
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h of lands of | VI] 0] east of 
the Animas rivera mound was ¢ ected: thence foll With a. direct 
ane to th shee river, one league below the junction of th 
Animas an the Arkansas, the second mound was erected on the 
banks of said Arkansas river, and following up the Arkansas to 
one and on -halt lea below phe junction Of th a) (Carle 
river the third mound was erected; thence following in a direct 
line to _ south,” &e. (Transc., 253 

This dese ription, read with the se no Arar we shows 
that ie — of the Las Animas « Per toire river, from the 
north line Beaubien and “masa to ‘he Pig eat is in the 


erant ; other rwise it would have ap peared, from the description 
and the desefwio that Sanchez crossed and recrossed the river, for 
he began and ended the lower line of this grant a league east- 
ward of the river. The north line of Beaubien and Miranda was 
known on the 2 January, 1844, when possession was thus person- 
lly delivered to Cornelio Vigil and Ceran Saint Vrain; for, on 
the 22 February, 1843, Vigil, who joined in receiving this spe 
sion, had delivered the juridical es pty in the case of the 
Beaubien and Miranda grant, attended by Pedro Valdez, one of 
the attendants of Sanchez in delivering the possession in the case 


Ol the Las Animas mTrTant. (see publie, printed doc. entitled 


_* mm 
- 


“Private Land Claims. New Mexico. [. General Land Office,” 
p. 361.) Moreover, the U.S. have sinee patented the Beaubien 
and Miranda grant, (12 Copp’s Land Owner, 99; 2 Decis. of Int. 


Dept. on Pub. Lands, 591;) and the patent, whose lines appear on 
the commissioner’s maps of the U.S and Colorado, remove all 
‘doubt as to the a of the tract.” (Morrow v. Whitney 
95 U.5S., 501, 456. , 
Those maps ies show the boundaries of the grant of 1 Decem. 
ber, 1843, to Gervacio Nolan, which forms the upper or western 
line of the Las Animas grant. (See plat of latter, ‘Transc., 346-7; 
and see Nolan grant discussed, Colorado Co. v. Commissioners, 95 
U.S., 259.) Probably the Las Animas grant extended from the 
Las Animas valley inclusive, below, to the lower line of Nolan, 
above, and from the Arkansas, in front, to the grant of Beaubien 
and Miranda, and the grant of Charles Beaubien (for which see 
Tameling v. U. S. Freehold Co., 93 U. S., 644,) behind. 

‘he “direct line” bounding the Las Animas grant on the 
lower or 8. E. side, as descrived in the act of juridical possession 
and drawn on the deseno, does not mean una linea recta. although 
such are the words in the Spanish original. (Transe., 250.) Qui 
haeret in litera haeret in cortice. “The meaning of particular 
words, indeed, in acts of Parliament, as well as in other instru- 
one is to be found, not so much in a strict etymological pro- 
priety of language, nor even in popular use, as in the subject o1 
es, in which they are used, and the object that is intended 
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timber which was growing on the land when he 
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, 31” 1? > tt , Cv, } vy if wil] } . | . o> cade orf tho f ; t ry) - 
KR it, LIC COVeHAaANL Wil De rok my, wW,at tne end OT tne term, Ne 
cuts 1t down, but leaves 1t there. (Jd., 534-5. No man ean actu- 
ee ae eee, % <a ; ) ! ene - 
Aliv run a stralght line 140 miles long through the torrents and 


thickets, and up and down the cliffs, inse parable » from a moun- 
tainous land like that in this grant. Much less ean it be done by 
a man who was not asurveyor, and had no instruments, and does 
not pretend to have measured OT marked cl line of thi OTANt. 
The whole value of the tract at the time would probably not 
have paid the cost of measuring and marking a true linea recta 
from the N. E. corner of Beaubien and Miranda to the mouth of 
the Las Animas, even had such a labor been practicable. or 
necessary. 

The bounding line of Beaubien and Miranda, on the desetio of 
the Las haieae grant, 1s shown as.a linea recta running east and 
west; and yet the commissioner’s maps of the U. 8S. and Colorado, 
showing that line as patented by the U.S., prove that it is far 
from a straight line or a true geographical parallel. So, in 
Charles Beaubien claim, justice Sanchez, (who, on the 2 January, 
1844, had delivered the possession in the Las Animas grant,) de- 
livered the possession on the 12 January, 1844, thus: “ commen- 
cing on the east side of the Del Norte River, a mound was erected 
at Ove lea Lé distance eC from 18 junction wrth the pe Ria rs thenee 
Sotinwing up the Rio Del Norte, on the same easte1 ees to one 
leugre ahove the pyunction Oj ‘the Trenchera raver, whe pier IOF mound 
was e iene - and continuing from west to northeast, folloming up 
the current of Trinchera river to the summit of the mountain, where 
Qa nother mound was established,” &e. | paar lis v. | ’ S. Free- 
hold Co., 938 U. S., 644, 648.) Now, “following up the current of 
Pinel river”? means, ‘it terally, to wade up stream like a man 
fishing for mountain trout with a fly; but, as the wading began 

league above the stream, it is plain that the words quoted must 
not be literally rendered; and, looking at the commissioner’s 
map of Colorado, which shows this bou ind: ary as patented, ita 
pears that the true boundary is a right line, which does n 
touch the Trinechera but runs several miles from it, and paral] 
to its general course, so as to hiistede the stream and it 
tributaries. 

In 1844, before mining had grown into an established indus- 
try in the part of the ecukiacs Mexico containing the above 
grants, the region was only deemed valuable for grazing and 
agricultural purposes. Vigil and Saint Vrain asked for their 
grant because they wanted “sufiicient fertile land for cultivation, 


{* ‘ ate . aa si oe > : aed Pn ie 
at) sta oie pasture and water, and ali that is requ ve tO) 
al Hourishit (ry establishment and for raising cattle and sheep 1a 


(Llranse., 2: 52) The Beaubien and Miranda grant, the Charles 
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flicting testimony as to the point where the main Las Animas, In 
its general north- -easterly course, crosses the northerly hne of 
Beaubien and Miranda. But the doubt does not affect this case, 
for the Las Animas is well defined by the time it reaches com- 
plat inant’s settlement. 

Such is the rational view of the meaning of justice Sanchez 
when he bounds this grant on the lower or 8. E. side by “a direct 
line to the Arkansas river.” The grant should not be distorted 
to fit the literal meaning of the word recta or direct. Aucupia 
verborum sunt qudice indigna, said th: at great judge Sir He Ary Ho- 
bart. Lord Coke said, who sticks to the letter sticks to the bark, 
and legal niceties are not laws; that words are to be interpreted 
according to the subject matter; that they ought to wait upon 
the intention, not the reverse, and are always'to be taken in their 
milder sense. Chancellor Kent said that terms of art should be 
explained from ‘the art. Calvinus said that words are to be un- 
derstood in reference to a possible case; that it is better they 
should have no operation than to operate absurdly; that they 
are not to be looked at so much as the cause and nature of the 
thing; that you may disagree with words, nay, you may recede 
from them, in order that they may be reduced to asensible mean- 
ing; that they should be received most favorably to the thing 
and the subject matter; that words of a strict signification can be 
givén a wide signification if reason require, and that there is no 
one who is ignorant that words should be understood according 
to the subject matter. Lord Bacon said, words are to be so un- 
derstood that the subject natter may be preserved rather than 
destroyed. And Spiegelius said, words, however general, are re- 
strained to fitness (7. e. to harmonize with the subject matter) 
though they would bear no other restriction. “ In the construc- 
tion of statutes the land department, like courts of justice, hold 
that a thing within the letter is not always within the statute, 
unless within its intention. The letter is sometimes restrained, 
sometimes enlarged, and sometimes the construction is contrary 
to the letter.” (Spaulding on Pub. Lands, § 618, and cases there 
cited.) | 

This is a question of boundary, and the cases on that question 
enforce the above general rules of construction, and show that 
this grant, re asonabl y construed, embraces the Las Animas valley, 
if the deseflo be taken as Sanchez intended it, 7. €&., aS explanatory 
of his field operations. And here it is admitted that, whilst the 
desevio embraces, as part of this grant, the whole Las Animas val- 
ley, from the north boundary of Beaubien and Miranda to the 
Arkansas, a true right line, run from any point on that boundary 
to a point on the Arkansas a league below or east of the confluence 
of the Las Animas, would cut the latter stream and so exclude 
part of its valley from this grant. 


lo 


The act of juridical possession, and the deseno, viewed together, 
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SNOW the Las Animas valley LO be the principal eall as regards the 
lower or 8. E. line of the grant, the sole line in controversy. But 


i] subordinate calls in an entry must yield to a principal call 
to which they may be repugnant. If a great and prominent ob- 
able and durable in itself, and of general notoriety, be 

that object must fix and locate the entry, al- 
1 temporary objects, to be discovered only by 


astrictand suecessful search, might Drove that the locator intended 


ect, lnIMove 


called for in a location, 


thouch other minor ant 


to take other land.” (FI iow W illiams, 9 Cr., 164, J6S8-~-9, by 
Marshall, C. J.) “Jt may 6¢ laid down as an wnirvei ‘sal rule, that 


nt distance yrele ! to ital and ascertained o hyects.’ 

‘We must consider that the construction of the patent is some- 
t doubtful. That it is susceptible of two constructions, each 
of which has some reasons to support it. If it be doubtful, it 
would seem reasonable not to press the broadest construction 
inst a party who is now in actual possession under a perfectly 


agall 
sood legal title.’ (Preston v. Bowmar, 6 Wheat., 580, 5S:?, by 
Sto! J } 


We hold that this grant covered the whole vacant country 
fronting on the Arkansas, from the Las Animas river including 
) y, to the San Carlos excluding its valley. Now, “ The 
‘itory lying between two rivers, is the whole country, from 
ourees to their mouths; and if no fork of either of them 
uired the name, in exclusion of another, the main branch 


ila «Al ‘ 

i . 
to its source must be considered as the tru nr (Doddridge v. 
Thompson, 9 Wheat., 469, 473, by Marshal] J _J.) The words of 
the same great man in Newsom v. Pryor, (7 2d., 7,) describe the Las 


Animas grant, and are an argument for oman 

“Tt is apparent that a survey was not made in fact, but that, 
after marking a beginning corner, the surveyor made out and re- 
turned a platt, which he supposed would comprehend the land in- 
tended to beacquired. It is now too late to question the validity 
of grants made on such platts and certificates of survey. From 
the extraordinary circumstances of the country, they were frequent, 
and, in consequence of those circumstances, have received the 
sanction of courts. An immense number of title 3, believed to be 
perfect!) secure, depend upon the maintenance of such grants. 
The extent of the mischief which would result from unsettling 
the principle, cannot be perceived ; and is certainly too great now 
to be encountered. The patent, therefore, must be considered as 
if the survey had been actually made. 

‘In consequence of returning platts where no actual surveys 
had been made, and where the country had been very imper- 
fectly explored, the description contained in the patent often 
varies materially from the actual appearances of the land in- 
tended to be acquired. Natural objects are called for in places 
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for crossing the river. 
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These difficulties nave occurred trequently, and musi 


pected to occur irequentiy whnere gcgrants are made wilt 


actual survey. Poni eeneral rule of construction must be 
adopted ; and that rule must De ohse rved. Or the conflicting 
claims of individuals must remain forever uncertain. 


“The eourts of Tennessee, and all other courts by whom causes 
of this description have been decided, have adopted the same 
principle, and have adhered to It. 
and most certain calls shall contro! those which are less material 
and less certain. A call for a natural object, as a river, a known 
stream. Oi spring, OPT CVC & Vi phe Cf tree . shall eontrol oth COUT SE and. 
distance. These decisions are founded on two considerations. 
Generally speaking, it as the particul tr antention of the purchase r 10 
ACguere lhe land lying Oi thre stream called for, “ds being neori pal bli 
than other land ; and,in every case where a natural object is men- 
tioned, it designates the land surveved had there been an actual 
survey, much more certainly than course and distance can desig- 
nate it. In this case, for example, the surveyor says that he has 
run south 594 poles, to a stake crossing the river. Now, it 1s 


much mare probable that | 
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l 
he should err in the distance, tha 
the fact of crossing the river: ‘The conclusion, therefore, ha 
actual survey been made, would be, that the line did cross the 
river.” (Newson v. Prior, 7 Wheat., r A | 
edly a leading case on questions of boundary, and is relied on in 
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Brown v. Huger, 21 How., 505, 377 ; Higueras v. U.8., 5 Wall., 
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$27, 596 ; County St. Clair v. Lovingston, 23 id., 46, 62. 
In M’lver v. Walker, (9 Cr., 178,) which was ‘ejectment, the 
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land granted, Crow Creek Is 1a d down as passing through the tract. 


Every person having knowledge of the grant, would also have 


knowledge of the plat, and would, by that plat, be instructed that 

the lands lav O}} both sides ot the creek. TL here would | e nothing 
o lead to a different conelusion but a Pr area of about five 

degrees in the ' ze, should he run out the - e chain of sur- 
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lie urvey, and intended to bi * igs by the 
patent.” (M’Iver v. Walker, 9 Cr., 778, 179.) These views were 
ovate when the case came up again. (McIver v. Walker, 4 
Wheat, 444, 452.) The case in 9 Cr. is also relied on in Croghan 
U. Nel lson, 3 How., 187, 292. 

lf Chief Justice Marshall, therefore, is a fe culde, the Las 
Animas grant should be so run as to include Las Animas valley, 
and to caaien as near as may be to the plat annexed to the act 
of juridical possession ; in which case complainant’s claim would 


raig’s brief, on p. 28, quotes from the deposition of Albert. W. 
A chibald, saying it Was hled DV complainant, on his OW 1]) behalf. 
The truth is, Archibald was a witness against Leitensdorfer, 
| ., 022,) and his evidence was part of the general transcript 
of complainant’s a as certified by wie commissioner and 

in the court below by Leitensdorfer (/d., 255, 115,) as an 


impartial presentation of his case. The act of juridical posses- 
sion says that the lower or 8S. E. line of this er ant runs to the 


irom a point on thre north line ot Beaub en and Miranda 
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A rkansas 
29 


ague east of the Las Animas river: Crake’ s brief, pp. 
and 30, construes er as saying that this point is in 

| Ft rth line” of T.3458., Rk. 66 W.; but Archi- 
bald did not say so. His testimony was, that the point “is near 
the centre” of that township; (T ransc., 322:) and even this testi- 
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all their interest in the grant, to complainant, (/d., 204.) pbaird 
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COMP anal filed his qaerivatlve CialM WIth Stanton and VOoK. 


(Id., 285.) 

Craig's bri f assumes that Baird’s power LO Kugene Leitens- 
dorfer of 24 February, 1860, became functus officio by the agent’ 
deed of 10 December, 1861, to complainant - so that com] 
ant’s deed to Baird of 1867 permanently conveyed to Baird } of 
the grant, and Eugene Leitensdorfer’s deed of 22 Mav, 1872 
comp lainant, conve ‘ved no interest. The brief of ¢ uppe lant, on 
p. 36, also says that Baird’s power is not proved, because the 
original wé iS not produced or accounted for, and because there is 
no proof of Baird’s signature to the original, or of any acknowl- 
edement of the original by him. 

These objections of Craig will now be considered. 

Baird’s power to Lhigene Leitensdorfer did not become functus offi- 
c1o by the agent's | first sale. It was a very gener: al power to take 
possession of all “real estate whatsoever in the State of Missouri 
and the Territory of New Mexico whereof I may in any way [be] 
entitled or interested ;” to sell all or part of it on such terms as 
the agent might think right, and make deeds for the same with 
or without warranty, and, until sale, to let the same for the best 
rent that can be had; to collect all sums to become due under 
such sales and leases, or to compound tor the same; to “ receive 
al] such sums of money, debts, rents, goods, wares, dues, and 
account s and other Le mands whatsoeve F which are or shall be due 
or owing, , payable, and belonging to me, or detained from me in any 
way or manner, or ways or means whatsoever, by any person 
whomsoever ;” and generally all things whatsoever needful to be 
done in the premises, to do and execute as amply, to all intents, 
as I might if personally present, “or, as the —. required more 
special authority then as herein give n, herel yy ratifying,” WC. 
(Transe., 295-6.) This power was signed, sealed and delivered by 
S. M. Baird, before William J. Floyd as subscribing witness; the 
original was recorded 1 June, 1872,in Las Animas county, Colo- 
rado, before Baird’s death; a copy was certified from the record, 
by the recorder, on the 3 February, 1873; and this copy, on the 
18 February, 1875, was filed, as one of the proofs in appellee’s 
claim, with Register Stanton. (Jd., 296-7.) 

This is Just such an omnivorous power to sell, lease, and ad- 
minister property, as a nominal owner would probably give to the 
real owner, to enable the latter to continue the management of his 
own affairs. It does not specify any property, nor is it limited 
to Baird’s present property ; but it relates, says Baird, to any land 
in Missouri or the then territory of New Mexico, “ whereof I may 
in any way [be] entitled or interested.” His words are not 
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ficial interest in it remained in Eugene Leitensdorfer notwith- 

standing the deed; and this presumption is supported hy the 

latter’s testimony, and by the fact that he made the deeds of 10 

December, 1861, and 22 May, 1872, to complainant “ for himself 
] , { 


ind as attorney-1n-fact for S&S. M. Baird,” (Transce., 292, 294.) 
Had Kuge Leitensdorfer been only Baird’s agent, he would 


not have used these words: his testimony is clear that his deed 
to Baird of 24 February 1860, was made, without consideration, 
to protect his own interest. (Transc., 286.) 

) sugene Leitensdorfer was a power coupled 
with an onterest in the land afterwards twice conveyed, under the 
power, to complainant. The interest of Eugene Leitensdorfer 
was an interest in the land, and not merely in the proceeds of 
its sale. Such a power, so far from being revoked by any sale 
under it, could not have been revoked even by Baird’s death had 
hat occurred before the second sale to complainant. (Story’s 
Bailments, 3 205: Story’s Agency, § 4AS8, 489: Boone v. Clarke, 
3 Cranch C. C., 389.) “This general rule, that a power ceases 
with the life of the person giving it, admits of one exception. 
lf a power be coupled with an ‘interest,’ it survives ; the person 

I 


] 
} 
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giving it, and may be executed after his de ev (Hunt v. Rous- 


manier, 8 Wheat., 174, 20, per Marshall, C. 
This power, thr refore, was A CO) ntinuing power ; i such 7s the mean- 
LUG of Ae words. and it Was ¢ L pow a coupled with Git rnterest. 
The deed of 24 February, 1860, from Eugene Leitensdorfer to 
aird, and the deed of 1867, — Thomas Leitensdorfer to 
ird, are not in the record. But t, if valid, they created result- 
ing trusts in favor of their respective grantors, “and in all cases 
where there is a resulting trust,” it may be established by parol. 


ee 


, 


(Babeoek , WwW) Vinan, 19 Howard, 289. IUU S cit ted, Jackson v, Law- 
rence, 117 U.S, B79, 6S/.) In truth, as Craig did not try to 


is 


prove thcee aioe: ee Cen Were eer ee rent oe the eandid, 
parol test 1Mony of their OTANors, the deeds of course could be 
qualified by like testimony; for “he that institutes may also 
abrogate, most especially when the institution is not only by, but 
for himself;” (Sydney’s Discourse concerning Government, p. 


1d a) and rerborum al Licata (>) a ris A Mituy. nud? COHSENSUS obligatio 
CO varivo COHSCHSU dissolvihy eo ( Dicest. Ov, ‘s 3): Broom’s Max., 
OSG. ) Now, the deed of Hugene ee well 

that of Thomas Leitensdorf » Baird, was without consider- 


ation, | Transe., 250, 12Z,) and was eesti a nud. consensus obli- 
q tio; for “Nudum pactum is where there 1s no consideration for 
the undertaking or agreement.” (Digest, 2, 14, 7,§$ 4; Bouv. 
Dict., “ Maxim.”) But, es silliest neerinnead (Code, 2, 3, 
10: 5,14,1: Broom 5 Max.. 053.) “A consideration of some sort 
or other is so absolutely necessary to the forming of a “er 
that a nudum pdcium, or agreemnenl todo or pay any thing on one 
side. without Any compensation on the other, is tot tally void in 
law.” (2 Bla. Com., 445.) It 1s void, tor “Consideration is of 
the very life and essence of a contract.” (Bouv. Diet., “Consid- 
eration:” and see 7d., “Nudum Pactum.,’”) 

There are cases where the instrument itself presumes consider- 


> 


} 
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t } oy lt { ] 
ation, as notes, bills, and ne eclalties or contracts under seal : but 
, oi = - 4 1 ee 5 . : ia 
nothing 1s known of these two deeds save by parol, and that evi- 
] | ] > | - 

dence does not show that sé dande wows ads oe ee 
{ l VY t | “1 t | - ray ry)* | rit} 117 ‘ 1 ote, Jy . 
but does show that they were made without consideration. Le} 
were therefore vold.—void iS agvalnst rhe creditors of Kugene and 
i) . ’ yt, . Dee, : } e . y - . on ° } 
Lhomas Leitensdorte) and void as conveyances to Baird. It fol- 


lows Chiat COM 1] ala nt’ s int rest is not - ‘vested 1h} the heirs of sald 
Baird,” as siuedua ace of Craig’s brief. ae nullity of the 
deeds 1 1S another reasonh whiv Ba ird’s Powe r to Di Ais Leitensdor- 


fer should be sustained ia eee een. ar eee always 
lean in favor of the execution of a power, if it can be supported. 
(Warner v. Howell, 38 Wash. C. C., 12; Segee v. Thomas, 3 Blatchf., 
11.) As an unquestionable settler under act of 25 February, 
1869, and as a derivative claimant under Vigil and Saint t Vrain, 
Thomas Leitensdorfer nightly invokes a liberal construction of 
his paper title. Possibly the acts of 21 June, 1860, and 25 Feb- 
ruary, 1869, required that he should, besides proving his settle- 
en ee ‘onveyances through which he derived 
iis title: but, SO, the requirement WAS made sinuply to enable > the 
f receutive d. iia ai fo determine if there wWAS A bona fu le claamant 
before it under a Mexican grant. (( ‘astro v. Hendric ‘ks, 2 20 How., 
438, 442: and see U.S. v. Percheman, 7 Peters, 51, 97; U.S. 
Patterson, 15 How., 10; U. S v. Sutter , 21 id., 170, 152.) Com- 
plainant’s paper title may not be perfect. He does not ask the 
court to declare or make it so. He only asks to be allowed to 
prove his case before the commissioner and secretary. 
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wever., cannot consider the mghts of ereditors n this 
ri} ; } o : } ner 4a ; 
Their riehts must be enforced .-by themselves. The 
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\ny creditor of Eugene Leitensdorter or of comptainant, having 
to the latter’s land, will be benefitted by this suit if sue- 


< ae ~ 
ces yr it the sult su eeds, Lhomas Leitensdorter’s appeal, 
ww before the interior department, will be tried, and his claim, 
lefenceless Wl | bi CONILTIA ad. a vt thre confirmation nist enwre 

» thei WILE! hes Lessee of French v. Spencer, 21 How., 
228, 209-40.) Complainant, at his own cost, 1s perfecting his 
rthe benefit of whom it may concern. It 1s not possi- 
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ble that anv creditor whatever of mucgwene or ‘Thomas Leitensdor- 
But there is no evidence 


DY such a proceealneg. 
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before Stanton and Cook, either he or his brother Eugene was in 
dd Complainant’s resumption of his property, in his own 


i) 1) } 
A ive \ i «4 ei i { 
name, by the deed of 22 May, 1872, from Hugene Leitensdorter 


acting for himself and Baird, rather implies that complainant, 
t least, was once more free from debt. 

It is wrong, though common, fora failing man to mask his 
land from creditors; but Craig is not in position to criticise the 
wrone. On the 20 January, 1866, as Ceran Saint Vrain’s gene- 


] 
ral, resident agent for the Las Animas grant, he sold a tract on 


the Las Animas or Purgatoire river, to J. W. Lewelling, for 
‘valuable consideration” (probably $1,600,—see Transc., 220,) 


alleging in the deed (/d., 442,) that the Las Animas grant had 
been “duly confirmed” by the surveyor general to Vigil and 
Saint Vrain, and to their assigns and. legal representatives ; 
whereas that officer had no power to confirm, (public act, 22 
July, 2h s. 8,10 stat., 308,) and the public act of 21 June, 1860, 
s. 2, (12 stat., 71,) ) preferred the rights of derivative claimants to 
those se Vigil and Saint Vrain, and required the hypothetical 
residue due those grantees to be located, ol piecemeal on the Las 
Animas river or elsewhere, but in 2 equal squares within the grant. 
But no location has ever been made. Besides, “there is no 
residuum for the original grantees.” (Brief for ap pellant of 
October, 1886, p. 19.) If it is bad to circumvent one’s creditors, 
it Is worse to circumvent a purchaser for va:ue. 

The legal effect of the successive deeds, &c., involved in Craig’s 
fitth point, was as follows.—Eugene Leitensdorfer’s deed of f D4 
Mebruary, | S60, to Baird, having been made without conside "V- 
tion and to evade creditors, was null, and does not exist in law. 
Baird’s subsequent power to Eugene Leitensdorfer, of the same 


€ 


day, being, by its terms, a continuing power, and being also a 
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Y tf y ct —e {+ ] ] — : ‘. 
Fijth. No competent evidence was offered showing Eugene 
A 
Leitensdorfer’s authority to convey to Thomas Leitensdorfer on 
¥ } ove . } ‘ > - 1> 
: } , é . » pep ‘sy y 7 ° é ‘ ‘ 
10 December, 1561, and 22 May, 1872, as Bair : 


4’ 9+ ae w } "ay ‘> = » HOt? Rest) \7 
Kugene Leitensdorfer had, on the 24 February, 1860, conv 
= ’ i ats a , } ly , ae thy] 1] 
his interest to Baird to evade ereditors. (oee answer to this in 


}° 


Our preceding “" REPLY TO APPELLANTS FIFTH POINT. 


rm } <a ’ ge  ~ . . “oo . r } ; ee en. : Ss 
Phe briel tor Craig, on Pp. 00, SAYS Lhat this SUlt CANNOL Ve aln- 


; 
i 4 pe ta > De 4 * l ’ a <, ‘ 4 " re ie 
tained. Hbecause the eviaehce relied on before stanton and Cook 


PR. } 7 + | wala 
shows that lo other deeision than that pancteraniren WY biie@lIhk COULG 
have been made on the fae LS legally prove i betore them. 

But this court is in POSSE ssion of new cts Show Ing that the 


decision of Stanton and ¢ ‘ook was obtaine d by bri ibery. There- 
fore, that decision should be sega Vi 
shown, In our preceding REPLY TO APPELLANT'S FIFTH POINT, that 
complan hants secon dary evidence “of his paper title Was im- 
properly disregarded bv Stanton and Cook. Besides, the bill 
in this suit asks the cancellation of Craig’s title because it was 
illegally issued in obedienee to an illegal order of the presi- 


aent and prevents the trial, by the com missioner, of Leitensdor- 
fers appeal taken according to law and now pending in the land 


oreover, we have 


é as ; 
othee lie re. If Leitensdorter was entitied to that appeal and Lie 
Mersie ot the appeal is illegally obsti icted | r Crs ulo’s title, this sult 


should be maintained, and that side coal be caneeled notwith- 
standing the decision of Stanton and Cook for Craig. ‘That de- 
cision has no effect in law, for a lawful appeal from it is pending 
before the commissioner. 


Reprty Tro APPELLANTS E1GguHtH Pornt. 


On p. 59 of Craig’s brief it is said that this suit cannot be ma 
tained, because the decision of Stanton and Cook is final in law 
and “cannot be attacked as between these parties ona ¢l arge 
fraud, which, though imperfectly made in the bill, xbnclint aly 
failed in the proof.” 

In our brief of 9 October, 1868, p. 62 et seg., we have shown that 
the decision of Stanton and Cook for Cr: Lig as obtained by fraud. 
It was prope rly annulled, theretore, by the court below, even ad- 
mitting that the act of 20 February, 1869, intended generally 
that such decisions should be final. But we have shown also, on 
p. 45 et seg. of our former brief, that there is no statute or authority 
attributing finality to such decisions. ' This court never attributes 
conclusiveness to the decisions of commissioners, in land cases, 
unless the terms of the act creating their powers unquestional! 
preclude all revisory jurisdiction. The act of 8 May, 1522, (3 


: V 


a ae 


AU) ¢ } ( QO} a 3 | board Ol 5 commissioners, to 
L) Tt) ryite L>\ t} C pI! with the eonsent of the senate for 
e ascertail ont of pr land claims in Florida, (sec. 1,) em- 
. othe board to appoint a’ secretary, (sec. 2.)—to compel 
‘ j i \ i . j < l i 
{ endan ot Withesses -to administer oaths.—to demand aC- 
( public land CCO] Is { ) na Lo comunand the services 
, district attorney and marshal. (Supplemental act of 5 
\ ISv5. secs. +4 and 6 104 The act of 1S22 eave the 
| “power to in nto the justice and validity of the 
ims filed with them,” declari that the board, “1f satisfied 
it Salad 11220 b OTrrect and alid shall o1Ve confirmation LO 
ig that : 1 connirmation shal only Operate as al 
fanvy interest which the United States*may have (See 
\ chiet justice Marshall, in deeiding U.S Percheman, 
| I's aid, ean admit of no doubt that the decision of 
Ss as conclusive in no case until confirmed by 
O hoeress + 
( y's rier, p res that this land “1s not,and never Was, 
hae f the land of the United States:” that ‘‘ Con- 
oress di terant any land,” and that this land, therefore, does 
not bel 1e the class of “private land claims.” 
131 l! 5 in his answer, (‘Transe., 60.) that the aets of 
LS6O0 and 1869 it the derivative claimants “ more as anoma- 
homesteaders than as confirmees.” The Alexican grant was 
| want of Jurisdiction in the wyovernor to ike a cvrant of 
Cs, aNd stands how ¢ xpressly barred by thie act ol yas" Keb- 
[S69, s. 0,—the act under color of which Craig proved his 
Gla uid got his approved plat; so that, if there be no grant of 
any kind by congress, Craig’s title is null, and should be canceled, 
¢ C] the commissioner should be left free to award quarter section 
homesteads or preémptions to all the derivative claimants en- 
i tled in his opinion, to them, under S. lL of the acl of 23) Ireb- 
ruary, 1869. The vital question is,—does R.5., § 455, apply to 
Lhnese ade rivative ey 1m That section declares that pa The (Com- 
missioner of the General Land Office shall perforin, under the 
direction of the Secretary of the Interior, all executive duties ap- 
pertaining to the surveying and sale of the public lands of the 
United States, or in anywise respecting such public lands, and, 
iso, such as relate to private claims of land, and the issuing of 
patents for all orants of land under the authority of the Govern- 
ment Whether the claims of Leitensdorfer and Craig belong 
to the class of public lands or to the class of private ciaims, is 
not material. They must belong to one or the other, and in 
either case they are within R.S.. § 453. If so, the commissioner 
and secretary had power to review the action of Stanton and 
Cook in deciding the claims of Leitensdorfer and Craig. (See also, 
Kh. S., § 441, 2478, and cur 


brief of 9 October, 1886, p. 45 et seq.) 
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(See R.5S., § 5596.) The adoption of the revised statutes on the 
22 June, 1574, antedates Craig’s appeal to the secretary which 
was taken on or after the 1 October, 1874; (Transe.. 397-8 :) so 
that any directing power ee at the president could ever possibly 
have had in Craig’s case, under the act of 1836, ceased before 
he appealed to the president. That act . having been repealed 
on the 22 June, 1874, the dictum in Jolson v. Towsley, 
which was decided before the repeal, has ceased to be im- 
portant. As to Craig’s suggestion, on p. 46 of his brief, that his 


accrued right to invoke the president’s direction was saved by 
R. S., § 9097, it 1s enough to say that no such sig ever 


existed, and that his application to the president was not yet 
pending when the act of 1856 was repealed ou the 22 Han 
1874. | 

Indeed, if Johnson v. Towsley be rigit, the president's power 
to direct the commissioner generally, admitting it to have once 
existed, must have been transferred to the secretary by act of 3 
Mareh, 1849, s. 3. The mere fact that no president ever before 
assumed appellate jurisdiction in any land case, is powerful evi- 
dence that no such jurisdiction existed or exists, but that, in the 
language of rule 113 of the code of practice prescribed by the sec- 
retary in land cases, “ The decisio.: of the secretary, so far as re- 
spects the action of the Executive, is final.” (7 Copp’s Land 
Owner, 174; Spaulding on Pub. Lands, § 537, p. 506.) That code , 
proceeds on the hypothesis that appeals he from the register and 
receiver to the commissioner and from him to the secretary, in 
every case, with trifling exceptions not applicable here——Ap- 
peals from the final action or decisions of registers and receivers 
lie in every case to the Commissioner of the General Land Office. 
(Revised Statutes, sections 453, 2478.)” See rule 43, XII Copp’s 
Land Owner, 155; Spauld. on Pub. Lands, p. 298. And “An ap- 
peal may be taken from the decision of the Commissioner of the 
General Land Office to the Secretary of the Interior upon any 
question relating to the disposal of the public lands and to pri- 
vate land claims, except in case of interlocutory orders and de- 
cisions, and orders for hearing or other matter resting in the dis- 
cretion of the Commissioner,” &¢.; (Rule 81, XIT Copp’s L. O., 
156; Spaulding, p. 303;) for even under the act of 3 March, 1849, 
s. 3, “ The jurisdiction to revise on appeal was necessarily co-ex- 
tensive with the poms rs to adjudge by the Commissioner.” (Mag- 
wire v. Tyler, 1 Black, 195, 202.) 

On p. 47 of Craig’s brief, he defends Stanton and Cook against 
complainant’s charge of fraud. For a review of the evidence on 
which this charge is founded, and for the argument sustaining 
the charge, the court is referred to our brief of 9 Oct,, 1886, for 
complainant, p. 62 and seq. 


his ninth point, that. as this 


Oe. 2. OY Gi: fis. OTIC, @ 

uent to ecaneel a ULS. land title, if should have been 

| t in the name of the United States. But that is only ne- 
where. as in Mullan v. U. S., (118 U.S., 271, 276,) “i the 

biiie vacat a ial ls Wil be restored to thre pebne domi Ln. 
Leitensdo} ers rioht to sue 1D his own Hale Is SUSI ained on p. 
25 and seq. OF Our briet of 9 Oct., 1556 But it NEE HO 
an objection, in this court, to Leitensdorfer’s capacity , after tacitly 
Walv t] biection in the lower court. Non-jcinder “ must 
idvantage of before the final hearing.” (Bouv. Dict 
Non-JOINDER. Johnson v. Towsley, (18 Wall., 72,) was i bill for 
e surrender of Johnson’s junior U.S. patent on the ground that 
par =s liege uly for the 2 quarter section covered by ‘Lows- 
r settlement and U.S. patent and was a cloud on the 
senior title p. 76;) and this court granted the relief, as it 
did also in Samson 2. Smil Vy d., p. 91.) which diftered in no re- 
spr Johnson v. Towsley, save “ that when the register and 
recel\ Le er vor of Smiley against Samson, in the con- 
test for the right of preemption to the land, they did not give 
11m a t certificate as they did LO Towsley.” (ld, }). v2.) 


Yet in neither of these cases was the objection dreamed of that 
he U must sue to get rid of its own patent. Neither bill was 


ne % il 1S { i{ if ( 
Le hniec: lly . Dill to eancel ; but ‘Towsley’s bill. as sustained by 
t] 1 as equivalent to that, for, it set up a legal igi of 


lowsley toa r section against the junior illegal settle- 
ment and patent of Johnson for the same tract, so that 1t was 1m- 
bill save on the -ground that the junior 
conflicting settlement and patent were void. ‘The legality of the 
ttlement and patent necessarily involved the nullity of 
the junior conflicting settlement and patent; for the U.S., after 
lawfully conveying the land by patent to Towsley, had no resid- 
uum of title left tO cohvey to Johnson. 
Soin Van W yel &.e. Knevals, | 106 U.S. , 960, ) where the land de- 
artment issued a patent to Van Wyck cadets invalid, and 
heu refused cne on the conflicting grant under which Knevals 
siisiaanl the latter filed his bill against Van Wyck in the U.S. 


circuit court for the Nebraska dis trict, alleging that Van Wyck’s 
There was a decree 


atent was a cloud on compl: unant’s title. 
for complainant, ordering a conveyance to him of the legal title. 
Van Wyck apper aled. This court, through jus Field, affirmed 
the decree, say ing— The existence of the ] patent, therefore, em- 


barrasses the assertion of the complainant’s rights; that is, it pre- 
vents him from obtaining a strictly legal title which would en- 


ible him to recover possession of the premises by an action at 


law. The exrstence ot thre pate rut also creates a cloud Upon thre title of 


) f re : " , 
th ¢ land. very rpnstrumrent purporteng by fo ft Téerins tn CONVEY land 
from the original SOUTCE of title. Lue yWwWeEVET LUV lid. cre the \ (/ el pid 
Upon thre title, if at i’¢ Quire sedges evice nce ti show its anv hidity. 
>? ‘ ; ~@ - cf’ é » 99 a 4 o~ r 
Pivli Y U. Huggins, LD ( al. 12S. (106 [ >. eee) In \ ali 
foe ee ay. : ‘ a 
\\ VCK v. Knevals as 1h Johnson Uv. Towsle lt 1S plaln Tt 
this court, at the suit of a citizen, without oan 
pacity, held the U.S. patent ol the defendant 
for 
ne: linda: te cunouenail iil ho iictees tee ena 
tne 1anads Th controversy, and obtained a patent therefor, the 
} . } ‘ ; 
had passed irom the UJ nited srates, (121 COVSE (Jue ytly iO right 
be conferred upon him,” and for the b | 
oa ® 7 . bs ' > . = Tie ] : . . 
with the acumen which marks all of justice Field’s decisions, 1 , 
. ‘ Te | } yf ‘ > ™ a hy | = - +, + | rt) +\T 
Msteac () a COnVeVance Ol Lhe premises LO the complaina Llib, 
i ea ] oF ote } } . ; ' 
IN hevais, the relief should properly De limited to a deeree ({e- 


} -¢ ] ° ’ . ° + ? . ] 
claring the equity of the complainant, the invalidity of the title 
i* } . } . . . . . ° . 
of the defendant, and enjoining him from the assertion of any 


claim to the property under the patent. (id. 
REPLY TO APPELLANT’S TENTH Porn’. 


rr ‘ F . . 1? > } e.. . me oe " } : 
Che 10th point in appellant’s brief, p. 58, is that the decree 
below Is erroneous »ecause 1t cancels the evidence of his title to 


all the land awarded him by Stanton and Cook, thous 
than S.QOO acres could possible enure to complainant. 


Compla — filed his derivative claim before Stanton and 
Cook for certal » cll IVISIONUS and su bdivisi Olis amounting to 2 sec- 
tions or 16,001 ‘ acres. (Transe., 284.) We have shown, on p. 39 
of our brief of 9 Oet., 1886, that “the matter in di Isput ’ in this 


suit.1s Craig’s title, nol complainant's, and that, were it o ais rwise, 
complainant retained, when this suit was filed, enough land to give 
jurisdiction to the court below. Such being the case, it 1s not 
material to inquire what conveyances complainan t may have 
made atter filing his claim before Stanton and Cook : for the 


oes 


= ’ : Pe : eee Tre rrpeat 
proceecings be fore the executive and yuarclat departments MUS 
° ° , e % ; 4° 4 ] t+ f° ri ry 
continue in Ch pao tie “a ae RIE pt Of WilomM 
- : } t* 4 ] : . ‘ 7 | > 34 me Os TRY i 
it may concern. see the order of this court of 7 January, 4 i. 
: ] + 


denying the motion of Mrs. Leann 8S. King, as the purchaser ol 
Thomas Leitensdorfer’s claim, to Intervene in t | 

ubstituted for him; and the secretary’s decision of 15 September, 
1884. deny Ing her motion CO intervene, Or be substituted, In the 
general land office. (3 Decisions of Int. J ept. relating to Pub. 
Lands, 110; and see 2 id., 378.) Any decree of this court or de- 


is case or to be 


cision of the executive, in Thomas Leitensdorfer’s favor, will at 
once enure to all those holding title under him. See p. 50 of 
our brief of 9 October. iSS6. 3 
Leitensdorfer’s su pplemental bill] attacked the whole title of 
Craig, as a unit, on the ground that Craig obtained the decision 


the court says “that when the defendant made his e ntry of 


SESE ROR, hres ai eS a 
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nton and Cook by Berane ne and on the independent 
eround that the decision was appealable, that complainant had 
appealed from it, and that Craio’s evidence of title had issued 
illegally, pending that appeal. If either of these grounds be 
tenable, Craig’s title is illegal for every acre embraced init. Fis 
title is indivisible. It is all good or all bad. These reasons are 


RePpLyY To APPELLAN?’S ELEVENTH POINT 


which aVers that thie decre¢ below iS Crroneous heen 1usSe it 

eels LiFe title LO the whole amount awarded ( Tale by Stanton 
and Cook, though the record shows that Craig holds title to a 
large part of it unaer unquestioned ceeds { trom complainant’s 


c 


Immediate orantors made DOeToOre aANnV COUVeEVAaANCRS tO « COMP ylain- 


[> mae <-> on : —a ec SOW aici ae cele — > _ 
AEPLY TO APPEL! L\NTS CWELFTH PoINT. 


brief for appe llant, DP. 60, holds the decree 
below to be Crroneocus because it cancels Craig’s evidence of title 
to all the land awarded him by Stanton and Cook, without 1n- 
quiring the quantity which 1t would be possible for complainant 


A 
to maintain title to, the record SDOWMES HNuUMeProus COnVeVa NCes 
+ ’ } F 4} ] 3c y | cy S| \ ot . , . .< %. , — , : P 
iro! him and his grantors absorbing nearly, if not quite, 6 ol 
4} ! es 
the land ifirmned 


Thomas Leitensdorfer, being, in the words of the act of 25 
lebruary, 1509, s.1,1n the category of “actual settlers upon the 
tracts heretofore claimed by the said Vigil and St. Vrain, 
holding possession under titles or promises to settle, which have 
be en made by said Vigil and St. Vrain, or their legal ee. 
ives,” could maintain this suit to cancel ¢ 'raio’s title, as an illeg: a 
oud on his own, if the sole property of complainant was his 


actual settlement; for the act of 1869, like all homestead 


acts, looks only to the bona fides of the settler, and to the fact and 
right of settlement, without regard to the extent or value of the 


| 


land settled upon; and we have shown, on p. 39 of our brief of 9 
October, 1886, that “the matter in dispute » now ic simply ( raig’s 
title. But, if complainant’s claim be the matter in dispute, we 
have shown, on the same page, that the interest in the claim, re- 
maining to complainant when he filed this suit, was much more 
ban $500. The value f 
OOO. (Transe., 4: 

Craig's brief, p. 60, deducts from complainant’s claim “ three 
miles of the Huerfano Valley, say, 2000 acres.” But Craig shows 
under his XI. point, that these allezed 2000 acres are in Craig’s 
claim. ‘They are therefore no part of Thomas Leitensdorfer’s 


45 


claim, and never were. The quantity is not 2000 acres, for, by 
Craig's deed to Lewelling, | Pinas. 4 12 ) one mile of a largel | 
ley, that of the Las Animas, is but 230 acres. So that 3 miles of 
the Huertano valley would probably not exceed 690 acres. But, 
whatever 1t may be, it must be debited against Eugene Leitens- 
dorfer’s original interest In the grant, and not against his broth- 
er’s located 16,000 acre settlement claim In the remote Las Animas 
valley. There are other errors in Craig’s computation, on p. 60 
ind 61 of his brief, respecting the interest subsisting in « om plain- 
ant when he filed his bill; but they have already been anticipated 
and refuted under point [V On p. 32 of our brief of .) October, 
1S56. See, too, our reply above to Craig’s X. point. 


REPLY TO APPELLANT’S THIRTEENTH POINT. 


Point AIL of the brief for Craig, p. 61, is this :— 


“'The decree is erroneous because it cancels the patent of the 
United States granted and issued to Craig after issue joined in 
this cause, and which is not mentioned in any pleading or ti 
Mastei’s report in the ease, but is only found as one of the exhibits 
of said Master’s report.” 


On the 30 January, 1479, the court below referred this cause to 
Edward I. Bishop, one of the masters in chancery, of the court, 
to take proof in the cause. (Transe., 114.) On the 5 February, 
1879, complainant’s counsel caused formal notice to be served 
personally at Denver, Colorado, on G. G. Symes, attorney of 
record for Craig, (Transce., 24, 25,) that, on the S February, 1879, 
they would take testimony and file copies, &c., on behalf of com- 
plainant, at Denver, before the master. (/d.,117.) Accordingly, 

the time and place mentioned in the notice, the master, accord- 
Ing to his re pport, as filed on the 26 February, 1579, (@d., 114,) “was 


attended by J.Q. A. King, Ksq., solicitor of the said complainant, 
whe sip So d certain instruments of —— in rg nee, sald 
2 ge ie of es being marked by me A, B, C, D, EF, F, G, 


H, 1, 5B, &, 4B, Ok, S Be. LUWW.XLYLZ Ai and 3, 
and accompanying oo made a part of this my report.” (/d., 115.) 
The document Y, thus referred to by the master, was a Manetebre~ 
of Craig’s titie, as certified by the acting commissioner of the 
general land office. (/d., 194.) Part of that title, and of instru- 
ment Y, is the patent for Craig’s claim, (Transc., 225,) dated the 
S January, 1878, (after the demurre TS of the surveyor general and 
Craig to the supplemental bill, 7d., 52-8,) and de livered person- 
ally to Craig, in Washington, by the pia land office, on the 
11 January, 1878. (ld., 228.) 

The patent, thus filed in ee on the 26 February, 1879, was 


properly before the court wher annulled by the final decree of 
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AT 
RepLty To APPELLANT’S FourRTEENtTH Pornt. 


Craig ends his brief, on p. 62, with his point ATV., which holds 
that the decree below is erroneous because not limited to the can- 
cellation of the evidence of his title tO SO much land as Was vested 
In Craig when the decree was passed. 

This point is answered On p. 71 et Se VE of our brief ot 3 October, 
LSS6. 

Complainant published the usual Jis pendens, as will be shown, 
if necessary, in future proceedings; but the Colorado Code 
of Civil Procedure, C. 5, s. 38, p. 18, does not govern an equity 


| 
a 


case Ina U.S. court. (U.S. R. S:, § J1ld, YI } : and see Coffey v. 
U.S, LE Um, Ba.) 


On the 12 October, 1886, the death of complainant being sug- 
gested, an order was entered by this court admitting Edward J. 
Hubbard, his administrator, as a party defendant in this appeal. 
On the next day, we filed his letters and his power authorizing 
us to represent him, and entered our appearance accordingly. 
On the 12 October, 1886, the death of appellant, Craig, was also 
suggested to the court, and afterwards an appearance was entered 
for his executor, Francis Downs. 

We ask that the court may affirm the decree below, with the 
modification suggested on p. 74 of our brief of 9 October, 1556. 

ROBT. H. BRADFORD, 
CHARLES W. HORNOR; 
For THomaAS J. ALLEN, 
And tor Epwarp J.. HUBBARD 


Admr. of Thomas Leitensdorfer. 


WASHINGTON, D. C., 1 February, 1887. 
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APPENDIX. 


HAP. CCCLIL—An Aet to reorganize the General Land Office. 


B if enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, ‘That from and after 
the Passage of this act, the executive duties now prescribed, or 
which may hereafter be prescribed by law, appertaining to the 
surveying and sale of the public lands of the United States, or in 
anywise respecting such public lands, and, also, such as relate to 
private claims of land, and the issuing of patents for all grants of 
land under the authority of the Government of the United States, 
shall be subject to the supervision and control of the Commis- 
sioner of the General Land Ofncee, under the direction of tive 


} 


ee : { . ] \ { 
President of the [ hnited States. 
% * vk ‘kK * 


Sec. 11. And be it further enacted, That such provisions of the 
act of the twenty-fifth of April, in the year one thousand eight 
| hundred and twelve, entitled “ An act for the establishment of a 
“76” General Land Office in the Department of the Treasury,” and of 
all acts amendatory thereof, as are inconsistent with the provis- 

ions of this act, be, and the same are hereby, repealed. 


«i «i . ; ale al- 
*K i i- a 6 sh 


APPROVED, July 4, 15586. 


No. 2. 


| Act of 3 March, 1849, IX. stat , 395. ] 


CHAP. ( \ [LT I.—An Act tO establish the Home Departm ne. and ta Dro- 
‘7 . y r \ ° , , ~ 
Uitte Jor Lhrve lreasury Department (Li Assistani NCCT tary OT the 
Lreasury, and (I ( OAL ISSLONE r ot the Customs. 


* x = * * * 


Sec. 3. And be it further enacted, That. the Secretary of the 
Interior shall perform all the duties in relation to the General 
Land Office, of supervision and appeal, now discharged by the 
Secretary of the Treasury; and the said Secretary of the Interior 
shall sign all requisitions for the advance or payment of money 
out of the treasury, on estimates or accounts, approved or certi- 
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Sec. 4538. The Commissioner of the General Land-Office sh all 
perform, under the direction of the Secretary of the Interior, al] 
ecutive duties appertaining to the surveying and sale of the pu bl 1c 
lands of the United States, or in anywise respecting suc ch public 
lands, and, also, such as relate to private claims of land, and the 
issuing of patents for all [agents] [grants] of land under the au- 
thority of the Government. 


SEc. 2478. The Commissioner of the General Land-Office, under 
the direction of the Secretary of the Interior, is authorized to en- 
force and carry into execution, by appropriate regulations, every 
part of the provisions of this Title not otherwise specially pro- 
vided for. 

[The title meant by this section is “TITLE XXXII. THE 
PUBLIC LANDS.”—See R. S., p. 388, ed. of 1878. ] 
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SUPREME COURT OF THE UNITED S¥ATES. 


WILLIAM CRAIG, appellant, . 
No. 652 

NS. On docket of (Det. 
term,. 1855. 


THOMAS LEITENSDORFER, appellee. 3 


, tf. : . ’ a } : ee “ } - ? 
(Ji moron OT} M Ss. Leann . kK MILER adminstratrir OF fi¢ ) deceased 


? 


} ; ’ ? ~. ° ‘ 
fi usband. John (/. A. kk dnd, lo birte ,UCitG ci thre SUP TEM +e court. 


Argument of Leitensdorf r against intervention, by ROBT. H. 


BRADFORD. attorne\ and COUL]SE lor-at-law. of counsel. 


In this motion Mrs. King asks this court to substitute her name 
for that of the appellee Leitensdorfer ; or, if that be refused, then 
to order that she may “intervene herein and be heard by the 
Court in all subsequent motions and 


Including the final argument on the merits.” 


ere v +} L.+ — , 
proceedings in this cause, 


— 


The motion should be refused: for 


} 


[. Ir Is FOUNDED ON A GARBLED TRANSCRIPT, ONE WHICH OMITS 
MATTERS NECESSARY TO ENABLE THIS COURT TO TAKE AN INTEL- 
LIGENT VIEW OF THE MOTION | 

The action from which the motion springs, is that of 
Leann 38. hing, as administratrix of the estate of her de- 
ceased husband John Q. A. King, agains; John Hallum and 
Thomas Leitensdorfer. It was instituted as No. 5093 in the 
district Court of Arapahoe COULLLY, Colorado, Ol, oF about the ist 


oo ' 4 ay ry } 4 } é 
Oo} December. LSS), to recover a SLO.UOU 1ee alleged LO Oe due by 
Hallum & Leitensdorfer to John Q. A. /Kking, tor the services of 

} x ] y > . , of. . } oe , x , . 
the latter as associate counsel [ol Ly itensdorte) pelore tne court 


below in the sult of Leitensdorter DS, Craig. In that sult, Mr. 
King, Hallum, and the undersigned, were associate counsel for 
Leitensdortfer ; and ‘tallum, who lived out of Colorado, had ob- 
tained an interest in the derivative claim of Thomas Leitensdor- 
fer to part of the Vigil & Saint Vrain or Las Animas grant. In 
the action of Mrs. King for her husband’s fees, Hallum’s interest 
in Leitensdorfer’s claim was attached. ‘The action was tried by 
jury, and Mrs. King got judgment against Hallum & Leitensdor- 
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ChCP CON) 


ona eromnen men, 


bought 1h) all Ol ne {6.000 aeres. less thie Separate Sectlol ior 
S10,560 Phat is to say. a tract which tli urv in Mrs Kine @ 
Hallum & Leitensdorter. believed to b vorth S400 000 brought 
S1LO3B66. and oft that Sum probably about S54) were paid bv Sirs 
King to the sheriff in eash, for costs, and the rest was not paid 
at all. But the sheriff says, (Mrs. Kine’s printed motion h eon 
ld,) that he got no bids for any of the }s when offered separat 
SAVE for the specified he So that, according to her own 
proots here, the value of the 16,000 acres is nominal, or, at most, 
o6 a ft, equal to S600 for the 16.000 aeres. 

The recklessness of the proceedings in King vs. Hallum & 
Leitensdorfer is further shown by other parts of the sheriff’s 
return whence we have quoted above. The execution was re- 


turnable “in ninety days from the date” thereof, 7. e. fr 
24th of January, 1882. (Mrs. King’s print ion, p. ) 
he 90 days expired with the 24th of April, 1$82, but the writ 
Was hot filed by the sheriff till the 6th of May ISS? 1lb.. vp. 1 
Moreover, the thing to be sold was, not the 16,000 eS, 
containing as they do fine water abhi and eood coal and iro! 
mines, are of ereal value. but the « juital le interest of Tl 
Leitensdorfer in the 16,000 acres, an SR ; Ae Se NEE BPR A 
fritter ‘ed : 


vay, and 1s contingent on mat 
the recor 


filed here in Craig vs. Leitensdorfer will show. Yet 
the sheriff assumed to sell the land itself. Besides, he sold Mrs. 
King the west halves of sections 28 and 32, T. 528., Rk. ¢ 
and all of section 17. T. 33 S.. R. 63 W.. (see her printed n 
here, pp. 15, 18) which were out of Leitensdorfer’s derivative claim, 


j 


(See transcript in) Craig’s appeal Us, L.eitensdorter. 


ay 


number of tracts, which, tho’ formerly in his claim, had, long 
before Mrs. King sued him, been relinquished by him, volunta- 
rily or involuntarily, to the U. S., and patented by the U.5. to 
ther persons. Among the tracts tnus relinquished and patented 
are the town site of Trinidad and environs. All of these re- 
linquishments will probably be found inthe transcript of C'raig’s 
appeal vs. Leitensdorfer But the east halves of sees. 25 & 32, 1. 


‘ ’ *é y | ? ty H — ] . 3 a 1s} , " , } oy] 
OL wai R. 63 \W be tho part of Leitensdorfers Cialm, (trals ripe, 
oe S ? , : ] iy ’ eo ” . t ] | hw i}, vii] 7 
ralg’s appeal 2 Ss 1 sepia were how Sol WY LLIE SEC LAA aut 
i a } ' i j 
all. Hence Mrs. King cannot represent or supersede LeCitehsaol 


— 


Again: the full transcript in Leitensdorfer vs. Mrs. ining, | 


A i 


the state supreme court, would show that Hallum, Mr. IKkting, and 
the undersigned, were the counsel of Leitensdorfer in his cas 
against Craig, and that King was not leading counse! Henee, 
if Anes services were worth SLU UU the services es tore 
counsel in getting a temporary decree in favor of a deteasible 


title to $10.366 worth of land, are worth $50,000 ! 
On p. 912 of the transcript in Mrs. Inine’s suit against Hallum 


seni’ 


irt of Colorado. is a letter from 


h ! © Lhe 10th of iw bruary, IS/Y. in 
wh (ll my labor in the ease 1s on credit. I ask 
ll all is over. Che final decree against Craig 

Vi nce | has how app aled to this court, was rendered on the 
25th J ISSO. (See ti unseript in that case here.) On the Sth 
nial ISS? as Craig had net then brought up here the trans- 
TIpt pepe al. if seemed hat the decree of 25th July, ISSO, 
vould prove final and s udement was rendered against Hal- 
lum «& Leitensdorfer for the $10.000 fee of Mr. King. (Mrs. 
King’s printed motion, pp. 11 and 12.) Afterwards, on the 16th 
anual \ ISS2, the pp il of Craig vs. Leitensdorfer was docketed 
lismissed by this court under rule 9. Afterwards, within 

1 UW irs allowed | raig’ tor appealing by R. Dis S LOOS, he 


here, which is now pending. Such 


1] It up a second ap ii 
Si‘ nd appeais are it seems allowable. ‘Yeaton US Lennox, o 
Pet., 128: Steamer Virginia vs. West, 19 Howard, 182.) The 
transcript was filed | term, and it shows that all 7s not over, as 
the district court of Arapahoe county, Col., assumed in PIVINe 
judgment against Leitensdorfer. It shows, rather, that no fee at 
ull hh yet been earned by or on bebalf of Mr. King. 

The me ci of Colorado may yet remand the case of Leit- 


fer vs. Mrs. King to the state district court for a new trial, 
| Niall. pS si OU. Qa ‘NS S.. 2h. ov. There, Jus- 


prineipie ol} 

{ ld, delivering the opinion of the court, said: ‘“ Where 

a in the amount recovered is apparent Upon the record, 
= . | , 1: , 

al Ki nob have been remedied by an amendment ol the 

pleadings, this court will, of its own motion, in the interests of 

istice, direct that it be corrected, and, if necessary, order a new 


} 


trial o}] furthe r proceedings tor that purpose. 


; 


the full Lralis ript Wn Leite nsdorter US, Mr:. King, in the 


reme court of Colorado, would show that her judement against 


was exorbitant, the transcript here 1n Craig. vs. Leitens- 


supl 
Pity) 
aqaorte! 


shows that the judgment Is erroneous, inasmuch as the 


| - | > - 
rment assumes that a deeree. whieh this court mav vet re- 
eV a final and suecessful conelusion of the labors of Leitens- 


inst Craig. he partial transcript 
| in the present motion, simply contains copies 
writ of attachment, execution, judgment and sheriff’s deed 
ainst Hallum & Leitensdortfer, omitting the 


to her, in her suit ag: 

evidence and pleadings, and leaving the false impression that 
her gment against Leitensdorfer is final. Her motion, being 
founded on sucha di eceptive and oarbled transcript, should be 
qgismissed. [ndeed eveh had she pr rformed her manifest duty, by 


in the 


sea oes 
peek ae 


iit Lne Case of Leitensdorter against her, 
supreme CoOuTL OF ¢ olo} id . this eourt could not properly 
| 
: 


i 
ier motion here without sifting the voluminous trans- 


cript filed here, at the last term, in the appeal of Craig vs. Leit- 
ensdorfer. Tha transcript is not yet printed. 

The question whether Mrs. King’s judgment against Leitens- 
dorfer, is hable to reversal by the supreme court of Colorado, is 
Important, for— 3 


Il. WHERE A PLAINTIFF IN EXECUTION BUYS IN THE DEFEND- 
ANTS PROPERTY, THE DEFENDANT, ON THE REVERSAL OF THE 
JUDGMENT, BECOMES ENTITLED TO THE PROPERTY AGAIN. 


The contrary of this proposition, is the only point raised by 
Mrs. King’s printed motion. She alleges, p. 4, that, as the state 
d-strict court had jurisdiction of the parties and matter, and its 
judgment for Mrs. King is regular, her title, “ derived from the 
sace on excution, is indefeasible, although the judgment may 
subsequently be reversed.” It is important for her to maintain 
this point, for if the reversal of her judgment against Leitens- 
dorfer will destroy her alleged title to his land, this court cannot 
allow her to intervene here now as his successor in title. Mrs. 
KXing’s motion fortifies her above proposition by authorities, all 
of which we will review. 

She first relies upon 2 Washburn on Real property, p. 463, 
which does not touch the point. Her next citation 1s Gray vs. 
Brignardello, 1 Wallace, 627, 634. There the buyer was not the 
plaintiff in execution; and the remark of the court, that buyers 
generally at a sheriff’s sale are not affected by a reversal of the 
judgment under which the sale was made, 1s correct. ‘The ques- 
tion, whether, the general rule of protection applies to a purchase 
by the plaintiff in execution, did not arise in that case and was 
not discussed by the court. So in McGoon vs. Scales, 9 Wallace, 
23, 31, the next case quoted in Mrs. King’s motion : there Justice 
Miller, delivering the opinion of the court, sald : 


“The sale wes made while the judgment was in force to one 
who was no party to the suit, and the reversal of the judgment 
could not, as is well settled, affect the purchaser.” 


But the chief reliance of Mrs. King is, South Fork Canal Co. vs 
Gordon, 2 Abb. U.S. C. C. & D.C. Reports, 479, decided by Justice 
Field in the U.S. cireuit court for the district of California, in 
October term, 1868. There Gerdon brought suit in the nature 
of a bill in equity against the canal company, to enforce a statute 
lien for work and material furnished by him in making part of 
the canal. The decree adjudged a lien on the whole canal, and 
a sale of the whole, which-was made. ‘The property was bought 
by Hosmer, an assignee of Gordon. On appeal to this court by 
the company, the decree was reversed, and the court, (justices 
Field. Miller and Greer dissenting,) held that Gordon’s lien cov- 
ered, not the whole canal, but only that part which he had made 
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[Il. \irs. King is Nor SOLE OWNER OF LEITENSDORFER’S’ DE- 
RIVATIVE CLAIM, AND HENCE CANNOT PROPERLY REPRESENT OR 
SUPERSEDE HIM HERE. 

On the 16 April, 1877, John Hallum conveyed by relinquish- 
ment to Josephine Farnsworth, of Saint orgie Mo., part of the 
Leite nscdorter derivative claim. (On the ISth yf December. ISSO, 
‘Thomas Leitensdorfer CONVEY’ d 
larnsworth, who is his sister, all of his interest in the Vigil & 
Saint Vrain or Las Animas grant, which interest includes the 


DY sor atataat as relit to Josephine 


; mS . aS . ¥ . } i } } } } , 

qaerlvatlve claim of Leitensdorter as held under those orl: inal 

OTantees. hese CONVEVANCeS antedate the sult bv Mrs. King Us, 
, : } | 

Leitensdorter. are absolute 1k Terms, and seem to h; ave been made 


to enable the 2Tantors to raise funds for the er ‘ution of the 
derivative claim of Leitensdorfer. Had Mrs. King filed here a 
full transc ript of the case of Leitensdorier, plaintiff in error, vs. 
Murs. IK v, this court woul | probably ‘ have evidence of the above 
a and of others of a like character, showing that 
Josephine Fansworth s how part owner of 
ative claim. It may be alleged that she holds all her title in trust 
for Hallum & Leitensdorfer. It is believed by us that a full 
transcript in Lietensdorier, plaintiff In error, vs. Mrs. Kung, would 
controvert such an allegation; but if Mrs. Fansworth holds her 
entire interest in trust, still the legal title 1s in her, and hence 
Mrs. Kin is should not be allowed LO represent here the whole 
title of Thomas Lietensdorfer. Mrs. Farnsworth would have a 
better pretence of right tO ee 

If the complete transcript in Leitensdorfer, plaintiff in error, 
uss Mrs. King, were here, it would show, in conjunction with the 
transcript in Craig’s appeal vs. Leitensdorfer, that, long before 
Mrs. King sued Leitensdorter, he had, from time to time, relin- 
quished, by deed to the U.S., many small tracts in his derivative 
claim afterwards entered by pre-emptors or homesteaders ; and 
would probably show that like relinguishments were obtained 
from Leitensdorter by force or fraud, or both. If Mrs. king, 
then, be allowed to intervene here to defend Leiteusdorfer, tls 
court might be overwhelmed by like demands to guahaoryss 
the part of the U. S., or their grantees: and it would be hard for 
the court to consiste ntl ‘refuse an intervention eae Leitens- 

} ] 


ae 2 ape aa 
ertensdaorter Ss derly- 


dorfer, if urged by pe rsons holding title under the alleged illegal 
or fraudulent relinguishment from him: for the interest of such 


persons lies in maintaining Craig’s title and so defeating Leitens- 
dorfer’s, and in showing that the U.S., the immediate vendors of 
those persons, had a perfect unincumbered title to Leitensdorfer’s 
claim independently of his legal or illegal relinquishments to the 
aa 

It has been shown, under our proposition I, that, according 


LO 


pt filed with Mrs. King’s motion, she did not buy the 
of secs. 28 & 32, [. 32.5., R. 63 W., tho’ they are part 


: 


lorfer’s claim. 


\irns. KING WERE SOLE OWNER OF LEITENSDORFER’S DE- 
E CLAIM, SHE SHOULD NOT SUPERSEDE HIM HERE: FOR, ON 
LINCIPLE, PERSONS SUCCEEDING WHOLLY OR PARTLY TO 
MIGHT AFTERWARDS, FROM TIME TO TIME, INTERVENE 

) SUPERSEDE HER OR EACH OTHER. 


Mrs. King moved, before the general land office, to intervene 

1 Leitensdorfer’s claim, and when the commissioner, on the 
27th June, 1883, refused the motion, Mrs. King appealed to the 
secretary of the interior. The appeal was allowed by the com- 
mn ssioner on the 16th of Nove aber. 1883, (Copp’s Land Owner 
of 1st Dee.. 1883, volume 10. p: 269,) and is now pending before 
es secretary who, if this court allows the intervention here, will 

] 


probably reverse the commissioner and allow Mrs. King to super- 

sede Leitensdorfer in his derivative claim now pending on ap- 
eal before the general land office. In such case, Mrs. King, as 
he adjudged suecessor to Leiiensdorfer’s claim, would be ina 
position LO St 1] LO sq Us atters on the Leitensdorter claim her relin 
quishments of title in favor of the U. S., thus enabling the squat- 
ters to enter the relinquished tracts under the pre-emption and 
homestead laws. But if, after such relinquishments, this court 
should ultimately, in Craig’s appeal vs. Leitensdorfer, reverse the 
decreee of the circuit court against Craig, or the supreme court 
of Colorado should reverse the judgment of Mrs. King vs. Leitens- 
dorfer, it would then be found that Mrs. King’s apparent title to 
Leitensdorfer’s claim: was void from the beginning, and that the 
squatters had received no consideration for the money paid by 
them to Mrs. King for her relinquishments to the U.S. 

This court should not, in a case in equity, countenance an In- 
tervention which might lead to such imposition on ignorant set- 
tlers. Mrs. King’s'’counsel may disavow any design to speculate 
in this way on those settlers; but such disavowal by counsel 
could not estop her from em barking in the inviting speculation. 
[It is well also for this court to consider whether, if Mrs. King’s in- 
tervention be allowed here, the various settlers, holding under the 
future relinquishments which we have assumed above, might not 
also clamor to intervene here, on one side or the other, in C raig’s 
appeal vs. Leitensdorfer. Itiscertain thatif she should relinquish 
her title, in whole or part, immediately to one or more persons, 
instead of mediately through the general government, they and 
— grantees ad infinitum would have the same pretext for inter- 

ning here which she now claims. Will this court open the 


dest to such circuity and confusion ? 


t) 
{ V. le Mrs. KING WERE SOLE AND PERPETUAL OWNER OF LET- 
TENSDORFER'S DERIVATIVE CLAIM, SHE SHOULD NOT INTERVENE 
HERE; FOR THE DECREE APPEALED FROM BY CRAIG SIMPLY ANNULS 
HIS TITLE, WITHOUT PRETENDING TO CONFIRM LEITENSDORFER S— 
A DUTY WHICH DEVOLVES ALONE ON THE EXECUTIVE DEPARTMENT. 


The final decree of the 25th of July, 1880, by the U.S. circuit 
court for the district of Colorado, in the suit of Leitensdorfer vs. 
Craig, is this :— 

“It is therefore ordered, adjudged aud decreed that the dee 
sion or award of the Register and Receive rot the lands deser] ed 
in the bill and pleadings of date the 25d of February, 1574, in 


favor of defendant William Craig, is fraudulent and void. ; 
“And it is further ordered, adjudged and decreed that the ‘ 
patent for the said lands issued to defendant Wm. Craig on the 
Sth day of January, 1878, be and it is hereby declared and de- 
le- : 


livered to defendant Wm. Craig as evide! 
described in the bill by Wm. Campbell, Surveyor Gener: 
and the same are hereby declared and decreed to be null and 


void.” 


creed to be null and void and that the approved plot or plots « 


Craig alone appealed from this decree. 

If this court, in ultimately affirming this decree, should also 
usurp executive power and confirm Leitensdortfer’s derivative 
claim now pending before the commissioner of the general land 
office for confirmation, (Copp’s Land Owner, vol, 1, pp 122, 165. 


, 


Copp’s Public Land Laws, 611; Copp’s Land Owner, | Dee., 1883, 


vol. LO, p. 269; Opinions of Attys Genl., vol. 15, p. 94; ) 
King might now with some slight show of reason, intervene here 
and ask that she be declared the confirmee, the real and nominal 
holder of the legal title, instead of Leitensdorter. But, as t 
final decree of this court can dv no more than annul or sustain 
Craig’s title to a remote tract in the Las Animas grant, Mr ) 
has no just ground tor intervention. The case can p 
without than with he. Leitensdorfer is able to stand in judgment 
and “to comply effectively with the decree of the court,” and it 
has been held that such faculty on the part of the original party 
to the suit, supersedes the necessity of his vendee’s intervention 
even in the trial court. (Secombe vs. Steele, 20 Howard, 94, 
105-6. ) 


VI. Ir Mrs. KING WERE SOLE AND PERPETUAL OWNER OF LEI- 
TENSDORFER'S DERIVATIVE CLAIM, AND THE DECREE APPEALED 
FROM BY CRAIG CONFIRMED LEITENSDORFER’S TITLE, Mrs. KING 
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In consequence of the ample protection of Intermediate allenees, 

- : : : ] } } ] arate 

ana OT the Lnconvenlence and contusion which would resuit were 
| } : + , } ; ” | ‘ 4 4; > } sy ‘7 

Lheyv allowed LO 1ntervene ana claim the patent. the rute ol the 


nterior department 1s, to refuse Issuing the patent in their names 


e . . ’ | Pa 
save where such right is recognized by express statutory provi- 
— ; . ec ‘Bae SS ee Ee 
sions, (¢ Copp's Land Owner. 85.) In Leitensdorfer’s claim there 


Is ho sueh provision, 


VII. No RULE, STATUTE OR PRECEDENT AUTHORIZES AN INTER- 
VENTION HERE BY Mrs. KING. 


In Meehanies’ Bank vs. Seton. 1 Peters. 299. 310. Justice 
Thompson said, “it is a well settled rule, that the Court is not 
bound to take notice of any interest acquired in the subject mat- 
ter of the suit pending the dispute.” The court referred to there 
was the trial court. So Justice Campbell, in Secombe ‘vs. Steele, 
ZU Howard. 94. LOS, sald, referring tO an lite rv et ntion iD the trial 

[ DY buyers, at sheriff’s sale ot the lands Involved, pre ndente 
lite :—‘ Suits would be interminable, if the rights of the par- 
ties could be disturbed by mesne conveyances, and a necessity 
imposed for the introduction of other parties upon the record. 
The apparent exception to the rule arises when an event occurs 


which deprives the party on the record not only of his interest 


In the subject of the suit, but also of his faculty to comply ef- 
tectively with the decree of the court. In such a case, additional 


parties are necessary to enable the court to make an operative 
decree.” (20 Howard,105.’6.) And see Steele v. Tavlor, 1 Minn... 


214. 


Of course this rule of exclusion apples with more stringency 
In an appellate court.. Chief Justice Taney said: “ It is very well 
settled in all common-law courts, that no one can bring up, as 
plaintiff in a writ of error, the Judgment of an inferior court to 
& superior one, unless he was a party to 1 In tl 
court below; nor can any one be made a | 
of error who was not a party to the yudement In the iter 
court.” (Payne vs. Niles, 20 Howard, 219, 221.) In Pacifie R. R. 
of Missouri vs. Ketchum, 95 U. S., 1, where a motion was made 
in this court, by the appellant, for a rule upon the ap 
show cause why a receiver should not be appointed pending the 
appeal, Chief Justice Waite denied the motion, saying: “ Appeals 
In equity are heard upon the pleadings and proofs below. No 
new evidence can be admitted, and the DD 
amended in this court.” (95 U.S., 3.) 


} 
} 
i 


eadine’s cannot be 


Even in proceedings in prize it is held that persons who were 
not in any way parties to the litigation in the district court, and 
‘were neither appellants nor appellees, cannot. intervene here. 


a 


eee 
—~ 


borough. (/6.) Besides, Mr. Benjamin F. Butler, counsel for 
Craig here in his appeal against Leitensdorfer, is distinguished 
for kindness to women, and especially to widows; and we ar 
persuaded that he would rather wreak the rough bludgeon of his 
logic on the hardy, hornyv-handed, Iron-sinewed frontiersman, 
Thomas Leitensdorfer, than upon the gentle widow, Mistress 
Leann S. King. 

This isa motion by Mrs. King tointervene. Wethink it should 
have been a motion for a rule on Leitensdorfer to show cause 
against the intervention. As it is, we ask that the motion be 
denied. 

ROBT. H. BRADFORD, 
Of Counsel for Thomas Liete nsdorte y. 
Sth & F sts. N. W., Washington cety, 
Saturday, 15 Dec., 1885. 


baat 


Ci weal 


aie} 


i 


‘ 


Pron 


Ss 


JNO. HALLUM. 


a ee ne See 


one 

— 

~ 

' 

} ~ 
_ 
os 


HALLUM, 


INO. 


peoceened 


we 
ad 
te 


enw owe 


/ 
weed 


~ ++ ~— 
pant 
. ae 
a j ——— = ~— - 
’ ’ a 
4 < 
> . 
oe 
= 5 * < 
- , . 
~ a ~~ 
- al 
-- i 
£ 
« 


f pet x 
_ ae o~ 
oan ~ ~ 
ow _— — 
tn reer 
; 
—" 
~ 
- y 
mt 
~— 
i 4 
Dreneere - 
oes ~ 
P m 
er 
~ - 
+ 
a] 
‘ 
; 
” 
’ 
o~- 
- 
oat 
al 
¢ 
+ 
~ “ 
rand 
— 
a” 4 


ea 


SE BPE RE Patel. 


ad 


— 
Y eteree’ 
oe 
awe 
onan 


k 
5 
3 
4 
i 
ek 
* 
: 
‘| 


os 
_ 
' 
; 
—) 
~ 
sone 


— 
, 


tennat 


—e 


—~ 


ee) 


— 
— 
« 


— 


2 


eae, 


—— 


j 


_ 
- 


arenes 


———w 


ree er 


———s 


; 
‘ 


om a 
— -_ be: nee 
e —— 
< . 
© ne oe 
- ~ 
~ 


- f 
. 
f — 
— 
oe > 
= et wt 
——— - 
_ 
dn 
)~ 


desenen ae 


— 
ow 
-— 
oe 

e 
aon 
“ —— 

; 


a 


— 
~ 
| 
ew 
‘* 
er 
- 


ems 


—- 
ra 
— 
- 
a —_ a 
ow 
eee - 
so) 
~-3 
— 
yom 
— 
_ 
oma 


t : 1} 1) } ? , ‘ : ]- LV. | , ; } 
he reSELIDIVONYN (i ¢) Vo Propose dc) Lect ix ( 1] Y «al ae FLO] 
‘ A 
} 7 ‘ ° ; . i. } 
any, ve GuIcK about It Craig stands on the defensive, % L Sa 
} ; } i at | — > oe a } 
new ready anv dav ior tria Lou! meets o Vec., SO We 1) 
7 ’ 
t1] LO 100 ln vetting ready 
:; } | ia ] ] ! ” 
rary ere) eT GiISCHArM j eetene ~ DUE Wil vithdraw fro 
| , , 
him grad y and as easily as possible. 
| ] P — } 
in haste, your friend, 
rX\T ¥ a | 
INO. HALLU™M 
. ears } 
(iexuipir I, telegram. | 
t a." ¥ ¥ ad " wom, & 
Dated LTRriniDAD, Cor., 21 Noi Vie 
| « { ‘ ] \ f ( i | a ——— “? ' rs 
’» ~ '> y 
' » 4 , [ y 
lo R. H. Braprorp, Sth and J 
l wiailod wan draft far Ft: FF F K<y sr Aten 
; Pilciilt ‘ ,UU Lili ctit i i bility (iii S Fe a8, ,? a 
Te oe AT QT ILI. Dp 
THOS. LETTENSDOREIER 
if) I> J } 
j me Gt } 
{ a) _ , I” 
}oxHIBIT Ix. | 
: 
rary t Mi ; } 7 
PRINIDAD i sé Ae Rey ke 
é > j y 
} | }] ae >| 1 7/f, } / $) } j 
NM " MADEFORD LO cy “id «Oo ( , 4 Lsfllt, 
’ f a 7 f f ’ 
Corner Sth and F' streets, VW ngton City, D. ©. 
: ; ' = ¥ } 1 4 i Ty 1] ~~ 4 . 
My DEAR SIR yours of the i¢4 nst. to Mr. rialium was ior- 
} } : ™ } eae ar a ae 
warded to me,i1n which vou say that my brother had vetter send 
atk itty cl uP , Vv: 1 Will vil ‘ f ] >) imc: ] aly ile f . oe mfr 
you fhlitv dollars. ou Wii PLease Hh eMNcliosead ChHecK JO] Vehtyv- 
= } } — or pe c° ee Be : omy i 
nve dollars. and lI tne course OF ten Gavs Wlil nd vou twenty- 
five dollar ae 1" . th rd pi . jl+ 4) thy mr ee 
HWVe GQOlmars Hiore. Ve are Li’ Pressea , | COST LilG SUIL IS 
. - . , } . —— | ne ’ ee i] 4 | " 
more thah we expected. oo lar we Nave pald all the costs Aec- 
: | ° } 


cept our kindest regards. 
Yours truly, 
EUGENE LEITENSDORE 


vs } 


P.S.—Please acknowledge the receipt of checks. 


[Exurpir L, press copy. ] 


EITENSDORFER, 
' ‘ *, . fr. ¢ a ]  # 
f (ld'¢ houcene ¥ itensaoryer, Dirinidad. ( FS 
“ ¢ eta 1 ° : ; » mo ¥ a | ; cy . d i " 4 
Mr. Eugene Leitensdorfer’s of the 21 inst. came 


vr. acct. to pray Or ey idence, We.. 1D. Vr. CASE VS 


3K, ROBT. O 


*% 


7 

Ga V, 
rajo 
WN} 
FOI 


‘S. 
ee 
Viti 
t oy] 
) 


x 
* 
Seeed i . . ‘ ~ ~ ' 
—_ “ ~ . ” ais =, a! * + ow ! ® P a s 
~~ be ~— ~~ ” . _~ we » ee ‘ o-~ — = a oe o e 
tt — a dues — : = f - > . ws x i a P — “ me, .  . “ e . 
. ; . cl - ee ~on ~— a teed . pat A - ~ oJ “ f ‘ ow 
—_ ~ — - ee . -_ 
a pone ~ - — » ~ — Aa 
- ono — — f re pur Pt net ae = — —- ae - 
* J - ~ ar = 
= vow ° ~ = aaa f . — ” » o—~ f — 
, etal ~ ie ~ hoe : -- one wwe me ~e me ae ques ~— anne ; —— _ 
; ~ a os ideiat -” — me Soot at — f — ee -_ — os oo _— ~ ’ — - 
- f pn penn ~ » = ~ tla . 
-s woman ae — - . ‘ pond 
y . = : = ‘ ‘oe 2 pe - i ~ an 
ie és — _ — » avene —_ . ~ . -_ a — oni — a ~ ee on 
~ ~ af ne ” ~ ~~ “ ~s 
onus - > — — —_ past ~~ ~ ~ = ~~ e ~ 
— a = = - — a ee om - . ~ o * * os —_. ; 
— ~ - < -— at —_ 
— - - : nai co 2 nas ~ ~ a ‘ anti « -— ¢ < 
~~ as , “ — — a ~ ~ ~ ae ~ = j os - y 7 : sg = ew, 
e “s a -~ . — i ° pose f j ~ , ~ 
” - a m f ~ va . -~ —— om % J e . és 
= - — a ~ - ~ wrerwes ~ * poe - 
~ ed = “a , ~ a 4 - se | ~ ‘ - f “ — j ~~ 
m~ i ~ a 2 : o a 4 “= . ny ’ o~ - 
. ~~ — ~ - —_ = as ’ ~ : — 
~ wee ~_< - oe ~~ — aioe) a o~ 
- pres be —~ _—~ — - we f) ¢ x . ) - 7 ~ ~— . " 
a om f - - 4 —~« j * “ af ~ ame - - 
. rw = J el oe _— -_ r . P — . 
‘ " — -_ ~ “ . ’ — ° — ~ a ! 7" 
~ | ae _ — aw e va he ew —1 - quad ‘ * - “ onions o - ound ~ ae P > 
a ~ . ae - _ = — ' - ~ _ nai wae . ° o's ~ ~ / 
mn ae _ am 9 — - "om — = om ~ 
~ ound ~ a = - » -_” ° me. 
io wi ——~ ~ o ‘ aa — ‘ a - = ss ~ 3 ~ vs 
mene - e — = f m 
vo om fe, OS . . j = 7 . op a . : . Same & 
- — . wd . J . —~< > a ° ¥ 
oo - = - ound ~ + — j — ~ f ‘i ~ ~ ee J panes 
J = ee - = = 
= - - om - + s “ — = 
= { ‘ =n f — 2 a ~ . + -_ - 
_ - tee “ a - ~— : = é on ° 
*.  @ ; a -_— & ah - ald oe . ~~ - > — ws - 
- * ne * “ —— gunend ; - 2 
— a - ~ . ‘— 
- ~ de f, —— one mene ° . oun ~ f - ° ~ —_ ’ - —— 
ona —_— cowed ie = b = . - n _ »~ -— - 
j ~ Lal . ~ - - ~ wre ~ j “ ++ wt @ x a 6 s —_— 
e - ~ _ on . 1 . ~ y - “ F s — _ a 
2 - -- . wo . - ae ~ . f ’ . — - ~ 
- ~ “ ~ ° - “ 
“ ~ _ ‘ “ ~ 4 | 
— - ~ - - . ' 
= ‘ a “ ° ” “ ~~ r a) ey . 
ood mae ery - 7 7 . — — am r om ” = . ? a 
« — a ia _— pd t - ms “ =a ~~ ~ =, 
~ ~ . . ~ - e —— pa — - : — oe 
- — - i — ae . - as ~ es -" _ : -" os ~- ’ wing ~ 
< ~~ — - J ~ ‘ 
- ‘ ~ ww “ ws ~~ at - P - 
at f » a 2 C ont . . or f 4 P _ 
- -~ — an ~ ~ ~ iin - f ow ~ ne 
apt “ + pete * sane carl 
- ig 7 ~ ~ - ow ‘ . ~, : ™ E . a ~ — at 
, : " “ -_ 2 “ os - - ‘ . ” > ‘ ae 
- = - . - . ~ ‘~ —— - . oubes ° - . a ’ ond 
a ———- a 7 e at —< % ~ ~ i ai 
f . ts mereowet -~ - ~ - — on 
mt - J ~ —_ - - ‘ a 
3 _~— “ — . a - e - ~ ~ aon = 
i ~ rn _ - ~ — - * . — j - “ 
— j ;~“ ' ' - we - ~ - - a f + . s ’ 
a “ hone _ ” 2 om . -_s “ ot 
- - ° ~ P - ~ = ~ ~ ms - ‘ ~t 
oo e Pa ee a — a ' . a . , - 
one . — i ~ Py ~ yo — a ° _ 
, e r - - “ 
~~ - , ~ ; J ’ ~ P 
4 x , oo - ~~ . - ; ~ — j ° - - 
, j ; ~~ “- _ > 
is , -~ = J oN —_ a = o- - ~_ 
j oo ~ 
_ = { - “ ~ o~ > ~ 
scan ~ _ _ - * ° -- an _ — < 
a - ! _— d ~ 
a ~ - - » —) ” . a ‘ 
— “ ~ , oo > j . 
f Ms J ‘ , Ps ” Se eS , ss} 
” ad s P f ~ s - J 
“ P « om . : ” < 
- “ > , | - — 
P ° ~ = . 
. ode . r 
‘ . a | ey _ ——ed  * ~ — . ~< ~ : 
- . + 
mae a d ' ° - 
. — . — > } 
. j =~ - 
j . 
= . 
-3 ~~ 
: ~ - j i , 
a = . ee 7 
= — i 3 ~ - _ « 
. E - © - . - 4 = 4 
oe iiaeeed ~ “ ~ ~ ~ “ = . a - 
—~ = - oun . 
- . ’ “ ~ 
— os = ” . ; 4 . 
j 7 ” . ae ‘ 
P . _— ~_ . 
wt - ‘ wo smh - “ 
“ - / 
< a 
~ - we 
— me . 
- . ~ . 
. 


ion samen ser me 


pore ee 


— 


anata 


jae sg 


a 


a nem, 


ue 


» ” 
r — 
“ on 
* 
4 F - 
- —" 


j 

f - 
wt - 
/ 


- s) ~~ 
_ aed 
~ - = ~~ 
See > 
ws. 
ans 
a —~ 
- ~~ _ 
—) 


— 


Pe L 
; ome a 
. 
f —ae* 
f — 
i 
A = 
j 
b 
. >} ‘ 
- 
— 


IRS Cty 


= 


atte ad eS IN 


seiemeamainaeiat ame erento: won aes, 
tor RRR ate eteNe Ce Re cg 

~ ae ee ceeeNaerter neers 

eee eee 

tiie ieee 

wes! 


* ~ } owe dromnan ‘ ° 
~ ~ aw 
2 . « ~ A - , 
" -_ . j - pment wether onal -» 
- an . _—— » . - P — ‘ Pee! ° om . ; an ° 
- : a - = = Sad - ee > 
.<_ * - } , - ~ pow . > ’ aon send ne 
n 4 = ~ - -_ . — ~ - - ~ f 
pom ™ cd ’ ' , ae | ; , - - | = "al 
; . - on dons a ” , ; e eed Wend « ~ ? j - 
~ teen — a - 4 » . 7 
> 4 ) ws " “ . “ m — “< . » - 
mee ™ “ r j - n - ~ ” -- os noe . 3 " on omy 
~ ° ~ j . j - - 
ot e ne . - . o rn ee ~~ — — . = = a 
~~ ; — on * - se m 
2 : . = ~~ . “ ~ 
j o 4 aw - ' / ~] wie ’ ~ ane om at ot . - 
. . a. _ oJ " ~ — 
4 > 7 - _ - " ot oo f _ pew 7 “ = e 
— . = ow “ sf o » - Gos - “ e id rs - “= 
a ee “ — ‘ ~ “ ; as - woud ——— 
= —_ - r . + mone — ' = . 
- < -_ dus } am —_ - on - f on Que? j ™ - a 
jini j x t . ™ A - - < = ~— sere 
= - a ~ — ii _ . = f 
tee ~ J . fie A ~ gun - > » - 
. . 4 - - , , ee j - f Patmng 
- j . - SS P nes - m ~ ' — 
= “A j . a) . - - - . ee — m2 ” 
= - _ r i . , f < 
aoe J - j § ound m “ a — 
> “ = = ' * 7 = ~ - pean ° -~ 
4 - — 7 - o + > a “ . , - r~.o = - 
a . oo - = ad ~ 
“ ile = a 4 » ; ———) — j _ j a - 
a ames . = . ai > ~ a - % — on f ~ 
sind - . = . - f > _— _— — . o — 
‘ - - - ow - aa) j 
~ . - 
bel a " P 4 ie _ - on ° on > — 
“ —~ 2 = 
an - + ‘ — ’ saa Sind - = . > “ 
. ~ oo) ‘ — - ; * - 
‘ - f ; o + ° , ~ - a. — . ~ . 
saben ~ - - . _ a C = a ; : 4 3 = —_ 
} » e ‘ / o ° f +~ - m > on ze oe — a - «2 
eiiedia > — . —“ -_ -—< — e 
. jw 
gues - - “ - ~“ oud ~. ~ ” ~ lead 
5: f . . - —_ - _ oe f - . 
. ~ A © ena e . — = 
- oon - ~ = J - — one 4 = ow - — a _ . 
4 e- . o = y . A pe ~ f ~ . . oe - 
- 4 - = net “ = 
” i . aan 4 ° 2 o~ om 
ton — a P a a3 ~~ on acai Prone 
- i. = or 5 > — — ~e a a 
« ‘ ~~ — Ca a eee oe 4 ‘ hod ~ 2 ~ = ~~ ies " j a F — nd 
oo] - +9 j ‘ s ie ~ - j + 
< . — be eel = ae - 
- — = - o a . o © ome m J .~— an . 
. « . ~ _ = ~Jy - f » 
- = Coane me = sr ae “ " . J pw oft 
veel > a F — 7 f , — . ° | pas ~ © om - => _ 
s ——— ~~ mf —_ ~ = : 
a - wee i = - Cn - g ~ ae 7 > whe 
wal + ; “ owned ~s ~ ™ ‘. ° ome } - ~ a — / . P= « 
on : -- ‘i " nn 
- ~2 , ~ ~ f — ‘- « 
“ ow J = = a) aa 
- - , 


PRT I BS CORSON 204 
> 
4 

‘ 
} 
{ 
; 
i 
i 
i 
’ 
4 
f 
} 
i 
} 
} 
i 
i 
y 
i 
& 


Pomme - on 
LJ - f ~— ~— . . “ - : 
“ ro . . }~ . = — . - - - ap PS « _ ’ 
P a dun 4 . wr j - > as - _ ~~ ow » - 
~— , - m - “ - - o . ia “ 7 ~~ | # ” 
. » - . — — " - f - , = oe _ + — ms 6s _— ian — + neg awe 
a. » f _— - ence x < a j - — ~ ad _ ~ 7 - es 
oe aa >” < y” - os — . . or 7. * = ~~ ow . P “ a - 
e ~ ; . . - ‘ ’ . E + ~ ow : — netic a anf ts 4 
-_ pang 7 ¢ ~ * ” - - , - i - = ~ outed 
| ao a o~ ana - = a » a — _— ~- t sf - — ~e 
. - _— ~ J 
— ~ — © : — - mm » ~ f . — ' a oe : 
ae nad - = ~ ~ “ oo ° — - ‘ —— . ~ " -" - na » . > 
—_ e - f - Fi - — ~ - 2 ~ o - . “ —_ . > ae Oo ~~ og 
: ( _— . Bi 2. . ‘ . — > cme f > ae ’ , " 
| - . _ - - + “ * ~ f ~ Pa 
4 - 7. a a - a - a. “ 4 — o quem - on » gut bs - > - ~~ — d 
< * “ ~ - ~" _ - —~ - - a nm ong . 
‘ e « - . - - _— - —_ ° ~ - 
— a - s = _ ~ ~~ — j 
} 4 ’ - - ~ + sie > - - a . — . r . 
y ° — - - ‘ , » --- ~— . — 
“ ew - , ~ > F ~ a) 
frmmeny — co - ~~ j " 7 jn - » i @ 
—< oe — sy , : . D 2 , D te - a ~ =e w2 ¢ 
j ~ = wa Quad - " + — P ‘ ee e - + ? - - ~ . _ = mane. 
fmm x } — j _ _ a . a p> i . oe j 
“, - * *% _— - om) mene 
‘ goad re . g - . ~ , © " ~~ ~ vue 
oo. ~—< _—a ™ sone - . © rn - . -~ S e ~— rena > A ~ { a ~ < - : 
~~ ~ ~ aa 4 ss ~ ° - J — 
Ss gua on ~- se t. - ~ ~ a o * - _ ~ 
8 - : - - ' : oo a . rs = —— 
a . " ~ ~ e | ~ 4 — _ — ~ , — . —_ oe 
a - io 7 ——! » » 4 ~— eS 4 ave . a fie f ‘ - — ~ ‘ie aoe ° P ~ 
‘ V—_—~ ~ ~ | , —s f . - o ~ oo as e ~ ~— aaa ona a _ 
anal . . @ ~~ , ; - -—— — ~ | . ~~ . n — M- — - 
> - ~ . ~~ . r f - “ ~ “ one . - 
r ; jd el = - a | a . - . , ethics wen as ae 
- ” < -_ = ues a ~ as > “ — " 
. a e j . a ° “ aa . f as . > -_ f 
- - — ~ ° — ~ j » a on 1 
. = 2 ood ~ _-~ —-< - ~ - -~ 7 “4 - . e oe 
, — aed j yo s + a 5 ey -- — om 
on cele nome - ° + ~ ~ - = aa a be ~s + . - ~~ . + - { —_ Guia . a a e 
7 rs ' A . an. ~— “ tad " P - al ees ~ ~ 
Ay yy . - — - ~ - i _ » - } . oe = - vee oto — 
‘ 7 ~ , ~ ~ - J 
~ = ~ - . — . _ _ ~ a ng 408 pened = " 
on - - ~ - we —_ a ~ - — - es 
mo ~—~d _—— mi . ~ a fs ad sence, — a a _— - — ya on Sd —_ as — 
~~ — ~ _— 
G el : . a | = 
~_— “ - - ~~ - ’ ~b ~ —_ - 
o - ‘ oe — . — - - nn — ' - —- ~ © oes én — — - ——s -— P a ap ~_ 
. _ 2 ~ — } ° 4 j _ a = oe - ~ 4 Be xte —_ an. “ _ 
~ r ~~ ~ - ee = 
i _— — — - = " > _ ts i wv —~ tie ed - se 0 j - - ~~ one ow 
. — — an - . oo mae = = aw 
am a —a=l i» f : . “ J . ~ a > - ~< 
od , s - boat * ~ ~ J mn . — ~ - ~ 4 ped o 
- — ow dus J“ — - ow oy 
ua —— — aa =* ~ 4 7 Z f j = « a “ “a i eed , a 
or - P _ - pu 4 J —_ ~~ r . ~—— s j — . Pra ss — ~ . 
e - a ! . ~- > } oie o ~ ~ ~_~ - 
A —_ ° me © - ~ - e « >— a > “= “ f “ - —_ —" f - on . 
wenace gua omen “ - — i . “a — ? 
o- . —_ a — + ~ a — — a4 —_ 
— ~ rod i ¥ oe . - ~~ 
- — - ~ —— » . — ~~ -— = “ 
~ —— caeeied ws —e + - - - - ous rl salen see “ ~ ~ wae . — 
S —_ " e 7 -- a - - -- a = ain a “ a. ws os 
= - - . _ , 7 ~ . . — ” 
J — “ ~ _— — : . - > . - — — . - ~~ _ 
’ J e —< , ‘ f ~ . ~ - —_ ~ wees —_ *@ _ ae 
“ " — inontes vom nes - . ~— a f - ont j — — 
— , -- J " - ’ — “a ~ “ ee “ — , - 
dana ‘ ; ._ > j ies Am eee a Se . : - ae 
“ ~~ om uM . —= j P ~ j - ~ es a é ; . , onend ‘ 
~ - a ~~ - _—- , - + 
oon — - ~ —— ot — a - —_ me — 
wed + wee) _~ . : . — = oe ey eo Gs pes j 
- f - a = - ee oad -_ a . . oe an one + ~~ — . om oe - ; . —_ 
q om ; ~ ~ - a P —_ «~ * o— — ~ - 
an - - a + pel se —— ~ - 
.~ — . —_ ~ o on nee n~ oe a ain 
- ~ ‘ . ~ f » ~ f , te panned 
p— - _ - - - —~ a a eg . 4 oot | - = ow onus ~e f 
— eee ~ - : note _ - bnew _ ve + o - : 
- _— — - - ~- = “ nl é _ Pay - 
; a . = toe - i _ ~ ns - f ——) om a a quite ae ~— one 
, *. - — ~ ~ , r — — ~- aoe + f a a. “ ” 5 on an 
q . "4 - - - ~ -_= on “ — ood omen — « ie ond . 
> j ~ : =~ } ~ 1 » @ ‘e's - 2 = ~ . . 
—_ j oe ew — _— ul - _ i a —< — ~ ~—- - ong - 
ae me 2 e , ™ — , ns ” = _ . > a - 
i — ~~ - -_ a . ~ - Fa ~ *-* > ” 
Se aioe ~ , J , * dom “ f = -_ | f — —_ 
a ° - fee , - ~ wd ~- — - 
cf Cl, De 7 : . - . : - oO _ ope . eon oe a 
= — = s ~ ton _ ee aa = am - — 
~ & fj — pe —_ am 6 “7 _ an 9 = os ~ ates 
= j ~~ — " . —_ — owns - - ao - 
pay = - _ - - Png . a ’ noe x 
— - ~ - . + - oo a a “ mes a 
- — — ~ - i - - ~ —_ _— . 
o . > 7 ’ saeenens “ ; ~ o ie ” . = i > eed 
git . — ~— _ — a - a - 4 . i, “A ~ — ~~ — ? . = — ~ o~ 
4 ale f a ~ aaa a — o- - a A - ~yYS> ~ Bo OC Ga = a : 
ee _— dows ‘ ? e - * - — , oo ~ eee es — 
~ — on J ow ~ = 7 ~ _— a a n mnet Rt 
© aid j . a r — : co oe ae = 
~“ — — dud ow “a — —. — 
< (eee Sond ae - . a. » vot - 
aes on Ped ee . es ~~ 
. powes om i ~ — 
. J meme re tt end - 
¥ — ened yawns a 


- - een ' 
s f i ~ + od - 
ail - - al . saan oo . ne nee a — . 
wn ain = af - ~ = =o 7 an 
- ~_ rae = on” ome ~ s " > 
— . — mt oe - = _ roe ; j 
4 f iat - _ ts a ~ ~ _———_ wal en ed 
me ~ _ ~ —- a 
o — iis — ~ i ~ — — * s 
~ Poon ° - — pew Pe — o~ ow ~ = ~ 
- - ~s ~ 28 o —~ 7" o- s - 
os ~ whe € ded . 
pa » oan ; : ; - } a Be : - stadia ee ‘ f 
: a — ~ 4 oe , . ” we coed A nail 
: ‘  f aia - : —_ = . " J ei 
- i a oo ” = > 
— ~ - “ — - nwt —— = ~ ~- 
cat = - = pom ! ‘ _ es . wooed poe 
a . po» - - am od ow * - 
meet < 2 oe - b on — ns Sead Ps 
~ = a> ~ + ow ~ * ’ 
—— + om * ‘ . | - sang ei we aun = _— 
< = e e 7 o. i nf i : - a - eran eon! > ~s Pomnse ey . ° = 
A os ~< = ’ . — al prep _— m 
-— 2 - -_ — — 9 -" ‘ - 
oe a ae - meres — ¥ , . ~~ ete i 
‘ e ~ ~ eneay ==. , 
— P ~ = - wo a. ~ ~ 
— — 6 = - semerey " 
a + as as wi . an. “ 7 
a s - 3 Se . aan —_— ' ~ a , , 
2 - . ~ » ‘1 _—_ . - < - ~ 
, , . - " _ Pa , 
aaa . s ow] -_ - - a a ™ , aa 
— a ~ - - , aloes — » ~~ 4 , 
= J on - 4 ~~ < - < - ™ mm ramere 
- — — yowmene 
ine Sed wee a “nn - - ‘ — * —~ Dotan: ;™ 
- ames cee 2 ~ = aw " 
_ _ “ ee a 4 = — - ft [ ae ' 
2 — . ” } » 
o ms . ’ - . nd 8 
“ . - ~ - . ‘ 
2 2! os : _ cue > : - 
si ’ : ; . * f -— ones - 
+ came = ee - all 
- = ‘ , . = . 2 & fae GN 
. , . ~ - - to » ” 
— - - ate - * - ~ pS we, 
- — . pain ° : - 
s e - - ~ _ gat " 
- . 4 — o ’ - 4 ¢ ec > 
- = 
= ~ f 7 < x f 
- ‘ 4 ‘ 
—— . . ~ im 
j . a 
eae * * . 
7 Qr 
we x 
< 
y, 
re 
. o 
ra 
| 
- - 4 
Panne nn 
, 
a 


a a 


pew 


—] 


— 
— 
mn o-- 


— 
to _ 
a! 

Pi 

, 

~ 

A 

ome 
al - 


~ 
~~ 
J 


we e 
, 
~ 
~ 
i 
a 
; 
s * 
j 
a 
ee j 


st 
ty ve 
a 


a 
> ” < j . 
a - « , ae 2 a 
= be ome oe ~ ¥ 905 : ' 
queer, — e “ _ - - ~ a oe - = = ’ ‘ . 
~~ - < : = 
: ae ae a . * . a ~ 
~ Pat: _ » j } 
— “we. ew A : x ow - ore 
. 4 5 ~ s ° — 
- - < “4 — —_ . f “ - “ j “ ~ _ 
“ ss J ~ i » P < » ~~ - — 
. _ a - * 
== * ~ - " " wa 
- — a at ~ - ~ ~ i 
j 7 - e a -~ e . . 
j j e q - ~ » 6 ~ - aren - ~ 
a a i , : betel — . ~ — 
- met h } ~ ~ Z = dud i, owe —_— -_ . ie 
4 bate 38 iat : r = f hes ~ ~~ va . 
: = i “ - — “ 
/ o pos e - . - = > Pome 
- - _ a - ‘ a a ames - 
v ed ao - ~ “ "* ' : 
y sini . _ ae - nm oa °F . ” — - 
” - al 4 4 - — 
P B: ‘ P os - - q ome ad - 
ere 7 ; — ‘ —_ o - gt 
Be - — _ - f . - ae om ~—s —_ ~~ : _ J - on nz 
’ a —" j ~ = » = ‘ _ ° , se ates 
’ Pemece — P us = . leati — " — ‘ + Cos . —_ 
, ~ a ” = bun — ’ - _ , 
~- pares _ - ” % ~ “s ge FS 
» * ~ — - a = 
7 ~ - ~ aw -” rw Paw 
v —_ ~ 2 we . ~ - - —_ . 
- _ - = . 
ro « parmeareet - “a ‘ ; 9 = _ “J 
oom - — om / 
j — oe - ~_ . ~ fe eee , 
”. —— - po . ~~ ° - - > . -_ ~— “” 
~ ] a ad aa a , ° 
- - - 4 oo - 
4 - —_ + _ vaca ie 
. ome . * 43 - — = 
- Sey r ° — of ° “c 
_ - - — — me een 
ae - . - ” » ’ satis " - 
“ " — ? - 
° j ~ - —— _ ‘ r : —_ ues ’ 
“a — vs Ae ww j ~ - be “ 
am, - —— =) 7 P < 
wm ° - ~ « * : 
4 _ 
- a - ° - - — 2 
= a 4 - - - 7 a , a ¥ 
f d . . > ¥ - o 
: : es 2 - . 
7 f 
j . j ‘ i oom . * ow 
£ ~ ™ d - - , - 4 = 
6 / - | 
P _ « - f ; 
f = - a P - 
pe . » 
~ — - 
ae ee ae 7 
, a P { ~- i - —_ 
f . 
+ —— 
J ~ 4 ~ 
—_ . - . 
o 
. > 
“ ; : 
= ° = 
: - j " - ‘ > ~ - - 
~ a 
. * . 
: b f - — 
, - ~~ . ° 
q ~ > 
j 
ow it 
: . = o~ 
. ed ~ 


plc TR GGRIA: (RAINE Ce ai ia ELS 


ed 


a 


~e 4 
aa 

— —" 

Pe 

~ 

j — 
net 
ed 

- 

. 

a ed 

~~ o~ 

eo wee 
anal 
= 

ae | 
wn 
ay 
a 


ty om 


oo) 
ont 
“ ~ 
~ _ 
pone * 
owe 
— 
~~ 
~ 
a 
— 
— oo 
~~ 
a) 
— pd 
no 
” vd 
— 
er 
ped peo 
~- 
-_ 
— 
~— 
_ 
— 
oe 
a 4 
— 
~ . 
— 
— 


~ 
— 
omy an 
e one ns 
~ 
wend s 
oned 
~ 
aes 
~ 
© 
gusme 
~~ 
—_) 
a 
~ 
tw ° 
pumanet ~f 
° mm 
S _ 
a 
oe 
mer 
“~ 
yee 
. j 
| 
mf i 
{ ‘ 
~ 
a . 
* pons 
—_ 


~ 
~~ ~ en | a $< ay __ .— - 
_ e a ~ - * 
- - = = ~ - ~- o _— . aww o 
- c —_— ove —" “ 4 
— ~~ — - “—- _ . tase — \ 
a ay ane ey “ ~~ = a _ se so —t ] . e 
- — ~— ~ . - _ - ay a j ‘ o 
—— = ten - = ~* - _ , — . ~e — ~ > ¢ ) one e és ow! a os " - 
es ~_— — > ~ oust wee ; -~ . = . ~ ous ~ — 7") aw wn 
- - uw — - 0 Fs 4 — . — a ~ ~. wt oe - ._~- 
—— - — - i = ] = ~ P ~ —— now _ ¥ - — « = ee 
t — =~ A : . : — . a j = wy - on wy lg a ~ 
= 7 7 —_ om nd ~ - oe - -- a~a *’ ad 
o a. ~ — ~ 
* — c 4 — - mn — - oul ow - és or < a am — pee — 
- ~« . “- — — e one pmnee _ —~ ° = ~ f ‘ A 
. ona ioe ow ann - _ a) ~. 
= ~- — - af - ed - _ = ayaa eed “ . e aici pusanen ad — ‘=. am oa 4 
_— ~~ - — —_ ~ pom 
aia ~~ ms —e we me j ™ 
+ ~ ~ - - . 2 - dun . mf - he ht cate - a ~~ to » “ — ~ > 
" ~ oom - - — . ~ ~J ss ed — f wy we oe pet a 
— * ~ | ~ 4 « = —— neo j ~ “w - Ne 
- . - f ~ nad - os ~— 4 
» - » —~ ~~ e , ~ ous 3 pane od - — a _—) 
— ‘ - “ 3 P en ort — —— - ~~ _— od = 
j - ° . we ~ tee +e —_ — 
_ 2 a x we Pa » - ti — “ w a pun at ~ 
. - * - ~ —_ mene ” » ~ - - “a uw > — jun + + — 
rere - = — - —_ 
— ’ — — > a - - ~ " —— = + —_ « “ —_ — . ~ on 
“ 2 4 < - j 
_ - ° . e bd —— 6 — ow a e- ed « = ad os _— - a 7m oe - ° am. — 
one = _ oust ~ oud 7 no ] —eee 
- - - 4 - « ~ ~ ~ —_ ” ow =< - ~ ~* a ew) . 
= ' pam 24 - / > —-= @ “ — ~ - - i 
‘ 4 * “ = — o—~s - r ° “ . - . we ff —_ 
a” + _ 4 » J = * ia — — — ee - ~ _— - ~ - 
- ~ - —~ ~ ad ° nd > ne é al ° 
- f ~~ < ~— on — f —_ - a ° pet al e 
; we : - sv 7 ~] ; es , Sut © pom pened f ee) 
f ai . . — _— ‘ j ene ” eg ~~ - 5 ond ai 
. j a “ - . / ane an fi — - ia eel peer >See 
— ° w | ” - . + - ~ 
= —" 2 4 > ~ * a ~ ” Ps f ~~ aie e ni 
7 a - ° — wo 2 4 e Ss ee om a eee as s — _— ey 
- ~ — oe “ ~ 
- ~-——~ “ - aaaiined 4 —_— ~ - a e 
__ + - - ie . ow : ‘ -- f) » ~ . 
= - ” ad j _— 4 = a _ om = —_ ~ «i - = > 
= . - —_ - o~ , — 2 ou =e i . aS - . 
= © pues — . 
at . - — - ~ f « — — ow ewe as - « . » “ = 
~ — 7 2 Po “ ~ ~ i ~w Pees * a — , —s 
“ pan “ ° . . ~ . I oo os —_ a _ 
“ =~ ~ _— . 7 -3 “ aud ow 
_— “ “ oe eee w c - . os <~ 
= - a nmae _ A “ oe - -” ane e f - ond 
an - - — = ~ . o / - = ou aon —— 7 » = = . 
. - — . - " = ; ° — - 
- = ‘ a = - ouas = - — = = aol fo 
- ; - — - ; e oJ Cd 
—_ - F - ~ — wa9 y « - — ~ oe ~ 
= ~ Se ~ - . ons f eg 
o < ~ — — i - j pa 
. « — ~ ~s | 
- same ~ — - = 
- « ° seers ows ~ “ tome Se alia ad | - — 
. . ——- f - - = pmo, me oe 
“ ~~. ‘ | > ‘ 
. - . 
“ a 4 7 4 ~ ; — _ a ; aa o mn 
2 . ° _ ~e - —_ ~ wr Ty a 
“ - -- meen o 
j — e P f - . ‘ 
- . Poe . oa -——- ~ a -_ . 
« ~ oe 
- - = - — — ~ + - 
. - — 
’ “— aa . = od — - ~~ 
- . - —_ = ° 
ry - — a a ~ “ Pay 
; ee 
~ 4 ~~ < 
’ 4 . —_ - * Z _— - 
ome , =e bun - ad 
- . ~ _ 
~~ j , ~ 
e ae 4 - + a‘e 
. we - ~ ; = — —_ 
$ . : 4 j ee . ‘ = 
_ , omemnone 
: : - , ° f 
» aa - y 
’ t . , a = “ 
= ot = P + 
> n ts - - - ~ - ~ . j = 
A —— “ w - » o-~ 
+ ’ - , - * - -— - 
2 - x j € . * 
. J ~— 
- es arnd — = - ~ _ - ow 
- — ’ ° - ~ ~~. 
" ‘ , “ a a — i 
~ ’ aA e ” —_ = = a ms ~ 
fl — posed - P a ~Js ~~ a“ . 
= Pets met ~~ ae ” - “ —< 
“ ’ on * - ~ ’ 
— - ~ — dood é 
_ — P -" - ~ j v = atin! — 
~ = 4 — one f ey = 
j P + j . ~ 
a 2 oo. m - ow 
— _ aad “ — 
no a — ~ - f ane 
— " vy - = il 
- ’ - 
° “ - — 
4 Pee = Pome es ° 
" d = 
a ~ “ ey 
a eo 
- . roan < 
f « 
. 


eh RA 28 es Dek Res bares 


— 
“sek 


prieee., 


ne | 


0 I NS oy lh Ca NR 


—t & 
— 
pesoey 
_ 
™ 
oo ‘4 
— 
mon 
» — 
— 
— 
— { 
— 
i ~— 
= 
A 
¥ 
Fy | ° 
“ny 
— 
puss = 
= 
: - 
. — = 
sf 
f —_ 
= om ~—- a : 
saatagysot 
pd ' 
“ — =" 
—— 
x — , 
--= = ” = 
= — ww = 
. 
New een 
—~ ; 
me, , 
“ pa — 
— 
: - 
4 _ 
| _ 
hee ~~ -— 4 
— - 
— ve 
~ 
pe 0s > es 
- < 
— 


a ‘ 
/ 
; 
wed 
+ 
=~ 
~ 
_ - 


} 
ae 
ss 
~ 
a 
— 


o~ ne 


ed 


a Ca 
_ 
jf j 
enn 
ee 
-~ = 
~~ 
= 
. 
’ > ae 
oe 
—~ 
~m 
- 
——- 
meee 
” 
ere 
—) 
~~ ad 
— 
— 
~ 
aa 
wes 
— 
— 
~~ fet 
es 
é 
7 
« 
— 
namo. 
- “a 
“ 
a) bad 
ae 
ow 
— . 


a 


promead 


been 


. 
” 

ad 

wt 


—— 


oe 
o » 
r 
ae 
me 
j 
— 
. — 
a 
- ~ 


— — 
io oe 
dew - 
wr — 

aed 


— 
— 
‘A 
- aed 
me 
a 
— 
= — 
ow ~ 
= 
. 
—~ 
. os 
/ meng 
ee _~ 
— ow 
_ 
+ 
~ 
~- 


. 
~ e 
ome 
—s 
oe ~ 
a o 
- 
jf. pues 
-_— 
~—~ “s 
os aw 
_— ow 
. ~~ 
oe 


——" 
- we 
~ ome 
_— _—~ 


os jee ~ 
4 P ee ‘ oo ee ' = 
= —_ _~ — o—_ i = ~ 
nies - ow ro j i 
—y - - sai , 
- aad pose 
- — Pe: — s 
= as _ — 
a ee = que - - * as ~~ 
| toneteneial — = coo “a 
— = - ~ ome — 
ad ~— ‘ — — oud = = 
os Pay 
. — j j 
— —" - - ee = —— ; - 
-- ~ “« — a - 
~ 7 re - _ - - at vw ow 
—) 4 ~ — ~— 
oe = - _ J “pane — ~ 
a - - 
> _ —_— -~ _ _~ 
— ma _ 
2 — -_ en ee - ow w 
_ = a - " al ~ e 
ew ae — _— 
-: mn — - oa j ° = . ~ 
oe - 
- ie en ~ oma 8 - _ j 
= a > - pes — - -~ 
ae — aaa ~ 
9 f - — aw 
~ > hoe — = ~~ 
= 2 —w ww s mend ow 
een = 4 ad 
~ = ~ = - = 
ee : — A oo — 
J res dua seas . % ee 
~ - . - 
> ~ : 
7 i ——] 
_ 2 j - ~~ 
~ ans “ = 
o ” j 
' - — f 
—~ “ 
present 


i cee 


nog — 

> ~ 
a 

° | 

wee hoa 
rd 

~ oe 

— 


~~ a 
v 
-— — 
” 
ence 
Fi 


ang 
~ 
- 
« 
- 
wy ~— 
ae 
~~ 
— al 
s <a 
,— a 4 
os . 
- on ™“~ 
—) 
—) . = 
on - -s _ 
f pom fe i 
~ 
~— me 
— <<) am ‘ 
—_ —_— = 
re... ~——t 5 
ned e 
a | 4 
— pod 
a : 
~ ~ 
. Pn 
ee 
—_ a 
- eweene 
_ a 
a 4 ae 
— 
—_ ° 
at > 
— 
_ od 
- - 
— ' 
— 
— a 
a | 
z Aeon ew, 
= —_ 
= : i 
we 
. 
- basend 
~— 
e ec ammeased 
— 
~2 . 
- ~ 
~ 
er 
_ ol - 
~” a ~ 
2 — “ 


~~ 
~~ 
‘ 


— 
me nme 
+ 

ee 
ws 


— 
ee come od 


. 
~ 


; 
- 


— 


nme oe 


here 


Sie ET RET EB 


~ — 
— - 
— * 


) 
aa — 


ew) 


wrens ot 


— 


—! 
~“ 
ot 


ed 


tw 


mee cae ' 
* at 
{ 
~ ” . e Ac 
s : : 
; EE arn, . a 
| | 7 ~ ; a j . ~~ 
moe im : : ; 
\. ~ — “ 
P ~ . = — 7 ‘ j ma a : ro . " a Be ' 
= — - . = - — - ss _ : ~ - 
— : ' | 7 : 
. a ~ — et = he ; : : : ¢ 2 
cai —~ wh : : 
f _— _ ~ 4 > ~ — —— * ed a me 
Poemwreenl ~ 
| 3 } : 7 . a . ‘ ‘ ow aw — 
’ / . ; — é 4 7 . 
valent : _ - = - . - - = * 
* te ‘ ee ‘ ; ¢C 7 
at ore —— ~ ss . — Pe : 3 | 
: sl | ; ; — => s ; - 
: : . - patina ~ ~ f 
— 4“ — an rand . ] Pe Ps . = o - ss od ° - =~ ” 
‘ pone ‘ ‘ — 7 om em = — ~ le 
— . nA : ~ ; | 
4 ~ ~ r 
= aA ie = —— ° o - . Poe 
. ea _- he ~ - 1. : 4 ; o: = 
n . - - r _ > — , . 
- ‘ - — : 7 | | 
“ - se — bs ; Tr = : : : | 
= i ‘ "i od ow : ot pier a tad 
f ; a . - - o- : sain i oan a : = 
~ _ > ~ = Ms » a > i ~~“ * f ~ 
Been — = = . a 1 _ ; : oa ae = 
f ® ! . 
a « _— - = 1 © a ; » ommend eee aa ro _— 
“ “ 7 > — * - we . gut “ “ 
- - as f - ; ~ 2 
ail ‘ aw ’ f . — Pe =m, = 
— — a 
| ™ ew. 
_ “4 - ° 
: , —_ — ~ 
° — ¢ — — 
je - = —_ ae nal 
~ ; : 
. ) a : : - - Ped oe aan 
P - 
. ¢ ) ; ps , ‘ ~ dete ee e 1 ” 
a : : os 
: ; - —~ 
» 
2 
. ~ 
ne 2 
: - 
; * 
o al ae = 
4 
¢ 
—_ 
s 
—~ J ; : 
= 
— 
i 


— 
- 


— 


{) 


a) 
ea 

© 
‘ 


, 
f 
f . 


Semmes 


— 


es 


el 


ene nee 


ee at 


ed 


; ‘ ’ ~ ene a 
on -_ - ~ , . ~ j . dus . ton Po , 
- omnes aa ’ jo — i “ P 
- — ~ - = - 4 . as —_ ~ ~ = - — ,- - - f = — —— ( i . — 
gudens ow 6 - - poe < , — a_i an j - we Fly - - . j 
- . a - — tus we a . a - - oo 4 ~ 
. o ~ - _— nos - - a - — = ~ —— = — we — 
“ 4 a ee es , -_ . L ” " —_— a 
= — ‘ ow ~ en se ; — —_ hoes 4 = w ~ ~~ ow - os aaa — 7 - ian 
» - j » ti - j “ ~ i = ow . 
—s = ~— poe ow —~ . . ‘ a e - x - f - = om © ¥ — 
— r j - — _ [ id as — e — — enone’ 
—— — ~ ~ fi ae —— = pa - - - Ky woes - . - *~ a ~ 
= > — _ on = : * - oa ~ - oF - —— - - enon ome — we . mene 
a ot . _ , " ; — ee oe = a an ? = = - = ? 
§ . omenn f ~ , omen S - -~— ‘ J : , ow oF * u J . —_ = 
- 3 j y - 2 — ~ ~ - = o 
oe - . ube wae ~~ = 9 iad ow ow S ) _ are beni 
— - 4 F ~_—— -- ‘ = — - one —_ eo in 
« ° . -- ~ o —s ~— ~ = 
. f ve — x f ! — 4 a, P - } om, i‘ Pewee ne j am } - 
‘ - f y 7 en , “ f = ‘dite ‘ 2 ” ° =. 
_ —_ hal = : s —<  e “ . - ; j cats iia — jad 
sa : . . “ ~ ae ~ ? a -~ # - — j . ; 
. - — - ~ 2 _ . or 4 — ~~ ~— 
_ “ - - ~ / s . _ - on en - as . = - —_ 
” oom v ~- - al = — “ ™ = —_ = - " Z = Z end 4 a 
- — - = 4 ’ " _—~? *. * ’ — — ew none ~—— - —— pow 
. - a - 4 . aa - a ‘ ? ~ 
5 ~ - - - . eo w = - 
_ — aunt + — - = = , . —_ ait 
— ~ _ a mes - - —— - * > ate! - = e el “ y =e “ ” see —_ 
p “ sf é . ae “ . ~ poe “ ne 4 
4 - - nd xe -_ — - = 7 Z - a * 
r . ” : oJ oad ° — : Ga - . 
od ~_ 4 wat ~ pan - —~ ~ _ = — _ 
~ - oy - — = ~ = a - ~— - ~ ~ ~~ —_ 
aa re .: j , — » =a < = = -- - - —_— ~ 4 - fw “ 
= a ° “ -e a . - ~ °w Ya . , f 4 
* = ~— . — . oe — _ = : , _ ‘ ~ - } ra 
f new " ~ - anaes ~ = cw Pi -” — 
f . aa — - ” . — - - . = ~ _~— 
. » - - " — = ~~ aad — ee —_ - pom f = ——— — 
rs —_ - S Pee = = ‘ — . 
j = a * — - _ inde a sia “ —_ . j — - ~ j ave - —_ 
ut —— ~ . ~- 4 ° - — = “ - - mi —— — — j = - ” - ~ - et yall 
- d ~ a) . —_— " - ow = - = ” = > 
eecwre . . — al . “ —. ~ — —— - - > — rr - sgl ons a” - . . i. —_ 
i . — f - - — - ~ mn - - — —) : 
: ; a = brawn re “ ‘ al Bf se 
, — » - ” - — 4 f ; on, - 
cand - j = - - J - ’ - ~~ 7 ts eed 4 
s - sesh . . Net ~ . j = — . — : ‘ nm 
: . - ‘ ze - a. - Penne, ~-- ‘ be e 
: ° 7 ~ j = ‘ — . 
‘ - = a . E ’ , a ‘ ’ 2 . - ee . . 
Z . a ; - = _ 
, . . - : » - 
a “ - “ . ~ ' 
ve . ail . - an , + . im ¢ . > . ° 
a j = - = _— ow “ 2 a we 
. . . < é 
— : . ‘ ' - . 
‘ | j 4 - _ , - 
= - 4 ‘ 
- - . a - - = - 
. ~ : ~ 
- ° " ’ P - ’ , - 4 j a f 
, 4 -_ ‘ WS ae — a > : 
: j ° - j “ . 
> = - . ey ~o _ ~~ = ° es wai 
o ~ — , ™ . = prscenned = monet ’ 2 ; - 
ste = = = = 4 - " ~ - ‘ ~—_ 
~ . ~ . — . to - ¢ = f . e 
~- r - ~ j booed 
- - <a ~ - 4 ~ . pon - 7 w - d ~~, - 
% - ~ . + ‘ i " = i —_ - _ ? 
- ? — - - - , e 4 - 
. - -” _ - 3 : an a : . ~ 4 — 
= ~ , ; = _ ee te ° 
F , , - ¢ . 
-— - » > . 7 ne ern 
~ _ . ‘ P , em, 


peiben hee aaet Ee 


nee so ahve BIN es RA A she 


. t ” ; 
- f t —_ ° . > t . ‘ — ~pened i ' f ' ° - } 
- om = * - ai o — ~ a - ~ ’ 
= ~ ~ — ~ ~ * ee) _ ~< ome 
~ — = ~— ey 
™ + - on ao e ~ a ow . - 5 
— nm bs f . _ 
< ~~ ; _ 
’ —_ = / — - =~ =~ moet ~ i ‘ 
- _ _ oy hes . ne - . ~ a — 
_ 4 oie ~~ mm i . -_ 
~ er omen a . 
° 7 e — ~ ee | -- — Mae ~— o ~- 
- . — 2 ~~ ro ro —_ } 
— - u f more ~ owes es — . - = 4 ’ - ~ a | 
— - ~ ~ 
~ - “ oud —— - < - . oa —| _ pownen ~ pd 
— ” os - “ — meee - J - i 
“< = — al - et —— » — = , _ = ly _ ; 
~ _ “ see ie _ , 4 - * 
° ~ ‘“ 7 ° - = — a a — eneieeal i ff — . ; ' 
. > -- on ~— ‘ seman _— —_ - f > — ~ j f i 
~ " y o - save ad vee - . 
» are ~ ‘a - —~ - — ~ _ gune ~ wa : >» ow oo) ‘ 
vA . — — + ~ lees = , ° 7 mf ~~ a —_ - ~ i 
—-—= ° a mes nd - med » ee ; oe ~ s 
- : P eg | f _— gang ~ - ¥ ~~ —~ f . - - ~ uf = ' 
- f ~, ; ™ 7" | f —_ — ad a - ee — 
or » wet ~ ~e J , ~e as - | Mead ; 
an nd ~~ ~~ _ _ Pee tm, — _ = > ene ‘ 
‘ _ “el = . se j a ‘ 
ic why " . and ad —< . o~ . i. + a = a os 4 
~ »” oo - 7 = ~ “ A —" aw . 
é . \ ° , _ “ 4 = ’ hs - — _ a=. ~ 
. —? < j > - j " = ro. - guna ~ ; 
~ < ee ~~ one - —_ - . ‘ 
~ . ™ — - —_ ~ , > ) 
, J a ~~ os ‘ poumenat ou woe panne f an ~ - . 
ts . ~~ na ~~ — ~~ fi pone 
J . van - “ én ” j 4 + - —_ . 
~ “ — ‘ ‘ " hs ~— j es — - +~ “ — — —_ . r ss _— . 
- - —_ J - ° « - > - 
r ~ - poe —_ o- - ~ ff . oe a ’ 
ee 7 te 4 
= ~ ° “ oy ~ —- ~ wd aod o—_ on , ed ~ cs 
~ so f — / ys : a . a ae ~ 
= ace - gupeind . > ~ . , — , x - ° 
. a —_ wound jue on - 7 
> = oma © . o re gout ae - = 
woe _ - . ~ ag — = 
i - > . e oo a = a ~ s® w ~ —_ f — - vere o_ = ~ > 
- <4 ee - . = ° ~~ ‘ > ee 
~_ - = f pone aon one wee ’ Pend — - f ~ f 4 , 
, = “ J - 3 ~ ame - e ~ panne oe 
—~ = ~ - od a 
- ° we — —_ a ss 
a - ° . - J ~ - —— - *~ * n ‘_— d ~~. 
° * — ~ a ~ —_ m ° 
« noe nag J © , ome — - ° —_ = vd 1 a e = - ® ef — 
- -_ ss “oa _ e i q ~— ~ ~~ f eT - . ~ oe ‘ = 
ound - -~s 4 worn my, a ~ a —_ ' . | wo - . —_ ” —_ 
owed o~- — = - _—) . - - ra - - — f en ~ 
one — oa, _ ro t— at 
— ~<a — 2 a . on —_ ant geet ~ m = _— a —_ © - ~ 
. . ” + ‘ wd _— gia _ “+4 . 2 vd ° > ot ~ 
-- — = ~~ _ ~ Be — — - 4 - a ~ a . 
*-. “a ~ a ° = ~~ —< ad | ad > —_ 
— —_ - ~ ~ < - com farmomy —_ a — 
va ae — ~- _~ mye ~ ~ 
~~ ~ — poms ‘ = - — — ~ . — 
_ _ oo ~ - - tual 
. ~ ° _ a f _ ome ~ ° ound ” ow ¢ — 
- a P . ee “ SRE - ow eal A . ’ — f enue ai ._ 7 
domes “ _ j 8 - pusind sw onataeis a f f = pr am 
q i " . ‘ ~~ . ~ °— - ~ P . > ~~ — - pret - si cant be 
sag on = os o ~ 
— - ~ < md 
, a / ~— on wee ms 4 at os - a J —~ one 
, a a os ~ oe - 
_— « on * 2 — - —_ om « ~ > — - 4 
2 “4 . - f a! - = a f guage _ , <q onis 
. - _ " _ : . on — aa ac ~ 
4 — n ow f an éan a ~ - = ~ . — _ , A 4 - paed - 
—_ 7 ~ - : = ~ a 
j ~ - — . . ~ “ ~ — e 
ee -. - f - ow f a ~ o~ . . ® ~ 
2 el a ro ponent - a ’ pow ~ ° a 
cod z -~ — ~ —_ a - _ , Ps al } om — ° 
; —_ — — ~ - wn ~— = ~ oe ~_ ~ “— e pamnowy - 
" “ — ~ ~ - « j - Ps oe v— ~~ . ~ 
. : —_ bs - a . P Sar oma 0 pu .. } 2 
- a) dun - — ~~ Sree j renee aoe 
~~ — j 4 ~ on oo - la ~~ ee a a — bene - al ae ~ awne 
“ . _ —_ — - ” —< “ _ - — a 
— . 4 — “ ‘ ale aoe a sales _ ~ ~— ® — Sf . ‘ — 
- = ~ - “ oe ” , a ” —_ ~ -— 
r — ~ " a m —_ —- = - ame ~— —_ 
a ini _ . t- aa . ’ pia atl /- — = ” ww ~ . ‘. — a ‘ — mg — > 
nm f 7 - . —— = oa -— f _ — ag pene i a — ‘ a om : 
; ma~* ~ - 7 eae a - ~~ : o - se . 
: ; ‘ —_ » -—~ ~ _ . _ ee ‘ » 
4 s - - ; ™ ~ ” ~ = os » . = ” . ce 
- ~~ — ~ — 4 -_ _ ow — — s > 
s » j . . - / a - — . —_ “ mt : wrens f a ~~ ~ ie 
~ ‘ pnd 2 ‘ 
d - i al ~~ a ~ na ceed ~ - f . -_ ;. f “ — “ | 
s ‘ ~ i - s wi aw oJ ous 4 ~ wy - J a os a ~ 
r ; j i a J _ ov : a a - . eq pal os o_o - ° ow 
% “ ’ y > quant ain _ oo erent = — 7 a fa Sed — > 
- . - e ' mae a > — ~~ —_ "y a r— oe - 7 — ~” _s 
; —_ J a . — a — den ate . ~_ pa 
= ~, —— «© nino 
~ . . om ~ < e ~ _~ ~ 
os — r — 2 te i ae > ot tell <n < CA) om = 
— ~ ° = ~ —e ~s eon a! ~—- af 
i a sel — - > ow — — naniend — 
ween me. . oe | — e: . —_ + eed — 
- ~ ~ J j a wv — aioe gud a a ro - { 
on : * paw amt ° ow * _ = s oaea ~ ~~ — | 
~~ mee nee 7 od _— = at ~ 
yf = ” 4 —_ = ow j — -_ e — m= ~ nit . ad . ow os — . 
% omen oe - -_ ae - ms = . _~ . ml 
~ ~~ v ad oo em —e “ ¥ . . , > , , — - 
pew erent ” ~ — ee — tee ~ 2 ° - oe are « 
t eed an wm. _ ~ > _ = ame, o 4 ’ “7 , ann! e . 
— - ee 4 ae - eee. - , > — 7 ~~ 
‘s = _ e *% ——w — — | nis — paseme 
gi . — — | we he emg , - alin oan poe or oe ~ ° m~ ow ae ~~ _ _—_ 
we we ou ——| — eae ow — ~ — — ouud 
° , a ~~ a Nee - _ =< — 
ou ~ eae ~< — om > af —_ — om ‘ an on. my —— ow a 
_ - ~~ _ _ e name _ — one! *~ - / 2 ~ al > ree -_ 1 
e Ake - f as a pel ° — 4 ene | poe J e- — 4 _ . ~ 
~ ~ _ — - " “ a ~ 
~ —— - <a nme J > On ?. 
_ —— - e - ) . a 
a gua aan — woe a ad -~ . 4 tind ~~ 
— _ ~ = ae cg | eel - — = f poll ” os -. - _ ee pa ~ - ~ 
- - - = —~e oo _ o — a | ‘ > 
- . ~ P’ —_ ~ peemang —_ — - -_ “~~ = = — _ - ._— — nd al 
— oe —_ ~ ou ~~ 2 j 4 —_— —, eee — ow 
P —_ ~ j — xt - a rons Ly ce suede o a Pao a an pune = - oe » _ 
er - . ——< as 4 e “ » _ a 
¥ » Y o—< = f a oni a ~ ro . nie —_o- — oe _— — — poet sane aa | . 
_— aieeal a ad = = Aone a - aus y ” 
us —< = on —_ - -_ —_ hen _ -— ow ~ ~ > ~— 
- . - - = al ~ aie _ - a a — - = ~ 
on —_ ~~ ™ — ~ I _ . jf —— f —y pun ang Pa = a) * 
~ pashan pemee, <n P +. — ost - 
. ny ~ — -~ y “i — 
— y - A. - os ~— — 2 aa Od put ' — < = ~~ ~ * ong © a 
— 7” ~<— oo — a ome 
j o~ 7 re > —~ 
on eal - — al ww ~ = an 
‘ i ~ mn ow , ~ - bd — Ww - —~ ~ — o  pamed ~. 
- — ow — —e ° - aa 
Se - ~ . “ - —_ ~ <4 “ ~s = f r i. > 
° “ . -_ — - €) ~> we ~ = * a pang one ‘ ~~ 
we . —— — i “ ~ . menage ~ — ommend ceed » y' —_ ome ~ ~ nee — - _ 
- - ~ “ —_ yon — 7 —| pee a r - 
s a = _ ~ — _- — " > - 
— fae, mm 9 a a ‘aca _— { 1 oe ae » i w 
“ Lactation ” — ° aed -_ en - ag _ 7 = sd ms - 
f j _ — — - - 2 a _ ~ Pp oho hrs —_ — ome . a —~e 
a — — - - ——— - = - sll ” . ee 
~ ~~ oes s arp pment 4 _ ~. - + ho - = A om ‘ — 
~ - a | . —_ > ~ _ dues - — f and 
a — A 7 _ 4 - ~ 
. ~ . yt > a a — ee : / ae a = , ae c, Perea) — = a 
- . x _ _ - ws v — — _ 
- ” f - ors > ~~ ~ ~ ° 
> - 4 one a 4 F “ f - = “~ among - 
= * a “ f ry ote hee se P = ° aes . ~e aan 
Pro _ ~~ - -~ ee — . od 
4 " Pos j d J 4 v ad nnd e 7D) 
{ — “ J - - - om r, 
- — - -” ~« : ~ f — 
Site . =) ‘oe j - { ~ - — a ie . e 
- w — ame wi a para ae - ep - ~ 
- P - . = re > j 
- - — a — -_ = ~d ~ ° ewe _ we 
a om _ ° om eg ~ 4 ee) 
f — , : . 4 m4 me ~~ . = - ~~ 
~ “ ” - - aan ~ i" : 
om p) _ - : ow het “ “9 ound nee oy " oo ~ 
; “= noes - 4 Soahel ——a ~~ — vow _ . - wy _ —_ 
= " > os - — | - ad - am 
- ~ — ~ . - “- ~s . —— _ al _ 
Ae - — ~ te ~ 8 pete 
- " —" - aon - o— _ ind — —. - on) —4 — wang = _ . ene — 
sage « — « — sa ~ ~“ wn — > soe a sienal ° 
- os - a — y ad — ~ ee sei _ - — . Pry — ’ 
_ = nat, * - ~~ = < ~~ a “a f poomw ~ * ‘ r | ie | —) - | 
f — * = e J + ~ ~ ~ Be ff —. a ~ 
- wae —— = - oe _— . ~~ mn —. —— m 
one ~ - oe ne n— » ne alia mse ‘ > — 
\ . ™ ae _ ad “a ~~ ~ » ~N — ~ 
- ieee ae Cee al =<. neue ww mone ee 
F - - = _ bide . > ~~ at 2 2 _ f 
banned : : f — or. ace c. “= afl ow _ (~~ f al enti aon a dod © omal ~~ pee (nated pane p a 
- nod . - ~ al = 
. 
oe 
4 ° 


S 


— “Se 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


a =. . 
No. S30 ua § om «fy 


ere 


THE STATE OF MISSOURI WHO SUES AT THE RELATION 
AND TO THE USE OF GEORGE W. HARSHMAN, PLAIN- 
TIFF IN ERROR, 

US. 
JOHN WINTERBOTTOM, PHILIP B.+LINVILLE, JACOB 


PUGH, J. F. BIGGERSTAFF, JAMES CODY, F. M. GIF- 
FORD, ELIAS V. WILSON, ET AL. 


IN ERROR TO THE CIRCUIT COURT OF TH E UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURL, 


FILED OCTOBER 4, 1885. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 330. So 


THE STATE OF MISSOURI WHO SUES AT THE RELATION 
AND TO THE USE OF GEORGE W. HARSHMAN, PLAIN- 
TIFF IN ERROR, 

US. 
JOHN WINTERBOTTOM, PHILIP B.*LINVILLE, JACOB 


PUGH, J. F. BIGGERSTAFF, JAMES CODY, F. M. GIF- 
FORD, ELIAS V. WILSON, ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURL. 


FILED OCTOBER 4, 1885. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1S=5. 


No. 330 


THE STATE OF MISSOURI WHO SUES AT THE RELATION 
AND TO THE USE OF GEORGE W. HARSHMAN, PLAIN- 


TIFF IN) ERROR, 


» 


JOHN WINTERBOTTOM, PHILIP B. LINVILLE, JACOB 
PUGH, J. F. BIGGERSTAFF, JAMES CODY, F. M. GIF- 
FORD, ELIAS V. WILSON, ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE EASTERN DISTRICT OF MISSOURL. 


Writ of erro) 

Return to writ 

Citation 

Waiver, service, and citation 

Amended petition 

Demurrer to amended petition 

Reeord entry of filing of and petition 
Demurrer 

Order sustaining demurrer 

Judgement ordered __ 


} 
Judgment ; ; saat 
oe 


Writ of error, citation and bond presented and approy 


Bond 


Clerk’: certificate 


JUDD & DETWEILER, PRINTERS, WASHINGTON, 


dua 4 be . = : 
f ~ . 2 
: . 
j 
sf j - 
2 
~_ 4 “ « 
+ / 
, se 
A 
4 
— 
—— - 
- - 
~ a panes 
a a oa 
ee Bs a» 
oe s a 


‘ 
1 ow 
| 
f 
; 


} 


- emanated " 
~ ~ 
- os 
“ ~ 
j 
j 
f 7 ” - 
i 
ra 
j se —w 
a“ 
a — i 
~ a 
- “ “ 
an te 
. 
- f _ ~ 
. a , a om —< 
es é ™ — = ~ 


. 

~* 
+ 
. 


ee 


Re 


j fai - 
~ - _ ~ ~ = , ! = 4 — dus — . ’ n ‘ 
ne f . f - ~ QD = SP, OSes fe 
4 < o . — i —— j - -_ ’ _ - 5 - 
‘ *, - a - . — ; - _ 
" 3 ‘ a . j ~ P - J _s = o : o~ a _ . - wt he — > 2 2% 
at 3 bi f “ ” . - a - °F . 5 om —<t = — Pare oe 
woes : j : - D na : _ as an . =n 
pa « jf - . on =, > _ ed / — a 
, satis ox " - = - - - a 4 ae o— ~ — ed ow ane “a 
» ” * see - < an ae ~ 
. a - 2 ~ -* — ~ 
_ . ° ’ - = — 2 ’ o- - —— _ ~~ 
' on - +. ” - ~- - = - - - — 
— = y J > ” - ~ - ee in f 
‘ - - a " ww — as 
4 - ~ ” - of ——! —. - 
, — — ~ = 
+ ° - - ~ ooge = ir —d ons = 
_ oe “ 2 _ r - . - - - 4 . “ - ae ‘- ah 6 ee - — 
~ a = -~ - —one = e + 
. oon ° we — ~~ 
5 : ? -< ~~ j — ; j » eee —_— ay ie 
e . . ? bm P P - “fo 
~ d r : = 2, : F ow a " : 
sone . me P 2 - a 
: . j . 2s A ~ - Of ™ bea 
- r = - " =e aa w 
- = _ — — _——~ f — 
- " - - w 
- ° - - —_ d = tee 
» - ; - - . 
. - ~— 
é 
4 j 
a al 


r= - 
, ‘ ; 
j 
s - 
om 4 
; 
— a = 
~ j 
~ oe ~~ 
a 
-— = 
+ 
~ 
— 
~_ - ~ 
z J 


al aaa 


— 
. 
aed 
j 


» oemeeel “ = > io 
‘ Y) fe fey 
o. _— f 
~—« ~~ 
_ j 
—m -¢ 
= - 
, 
j : 
‘ 
a - 


* f 
j é 

; f 

2 x 

. f 

/ 
“ ~ ‘. f 
ae ’ A 7 — 


— 
— 
-—< 


yom 


C ; 
= 
er 


i ower pes ~{ 
> — — A 
pot ow — > 
-- — 
-~ . — a —_— 
- ~~ 
ponent i - - 
an qanenet 
Soe neem e- seated . 
- —_ ~: 
oe “a 
nnn — . 
— — _ 
- ~ 
* —_ , * - 
_— > ~ 
- #7 nd 
—_ _ aa 
— ‘ a 4 
— = 
_ t ~ 
— 
y 
- j 
f 
os 
j 


; 
a 


“4 f ~ 


- 
= + 
~ j “ 


Ouse --~ 


~ —_ 
- 
ow - 


4 4 
2 
set 


—) 


—t 


—7 


eo) 
“ 
~ - 
—— 
—— 
Sued she 
_— ae 
— é 
o~ an 
vales ed — 
- 
pares — - 
= edb 
_ — a 
ow _ ud 
— Cod aud 
— _ — 
— = 
h f ~~ 
~ 
mee _ 
a dl 
~ 
i peed 
ow 
o~ - 
twee 
~ — 
el | j 
v — 
¢ — 
JI ~ 
a —_ 
~——< —_ 
aaa * 
° -~ 
— 
‘ a) —~ 
~ a) ee, 
are a 
| “ ed 
—~ a 
ed Fa 
~ ow 
— — 
_ fe 
~~! 
ae ow 
~ _— 
—_ - > 
ow — 
os _ 
ol 
e 
. 2 
oy i > 
~ 
— 
ad — vu 
an | _- 
_— oon 
— 
a a 
— pa 
— = 
~ 
~— me al 
~ ~ 
jf in ff _ 
e “ - 
| - 
ed — 
——| . — 
o—- — 
rm 
w a’ jf 
sf 
j . ms 
— 
a oe 
~~ 
, —— 
» - 
. 
I Lg 
~—— 
a 
— ome 
one 
—~ 
" Jd Go 
. 
~ < 
eens 
_ ~ 
cos 


4 j j — 
oe j 7 3 : : : : 
3 . — ee 
am ~ 
3 ; . woe wee 
7 | | 3 . er 
. : a i ~~ +~ ‘ 1 Re 
- ' : . ; ‘ a 4 “f ~ = 
— ” , - 
7 on - ee 
* » § ¥ sins bee ma 

bees nner’ — © poe 


ae ars ~— 
~ +~ a 


4 


“ 
a X 
} 
P - 
‘ 7 


; 
j 
~ 
Awe cone jf 
Pd 
—- 
- 
f ue 
o 
e 


pene we 
r 
— 
° 
~ 


; 
= 
oe 

~~ 
f 


- eee 
_— ae 
i 
i 
‘ hes 
o 
— 
=~ 
— 
e- - 
- a 


~ ~ 
— a 
~ — 
~ 


s 
f y 
famed 

— 
~ 


a 
~ 
» 


~ 
- 
~ 
woe 
ane 
~ 


a 


4. 
> ‘ 
f 
— 
= ns 
oi ap 
> 
~ 
ON 


passwne 
+ 
- f 
ee ewe = 
a » a 
- 
ae ~ 
a jf 
~~ j 
- ; 
os ’ 
= - ' 
: } 
oe : 


i npg 


inte 


U 


— 


sae eee wets = a ; 


abe 


Supreme Court ol the Uiited States 
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T. K. SKINKER, 
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IN THE 


yageeme Cnet of the Uonted States, 


OCTOBER TERM, 1887. 


THE STATE OF MISSOURI EX REL. GEORGE W. 
HARSHMAN, Plaintiff in Error, 


OSs. 
JOHN WINTERBOTTOM ET AL., Defendants in 
Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 
OF MISSOURL. 


STATEMENT, BRIEF AND ARGUMENT FOR 
PLAINTIFF IN ERROR. 


STATEMENT. 


This is an action brought against John Winter- 
bottom, late collector of the revenue of Knox county, 
Missouri, and against the sureties in his official bond. 
Briefly stated, the petition charges that Winterbottom, 
in collecting the taxes of the county, unlawfully re- 
ceived warrants instead of exacting money from the 
taxpayers, in consequence of which no money came 


jm 


aad 


into the treasury of the county, and that this was done 
for the purpose of preventing the collection of certain 

cistered warrants held by the plaintiff, and had that 
effect. The case went off on demurrer to the petition. 

The petition is as follows : 

The State of Missouri, who sues at the relation 
and to the use of George W. Harshman, for her 
amended petition, states that the said Harshman is a 
citizen of the State of Ohio, and that the defendants are 
citizens of the State of Missouri; that on the thirty-first 
day of March, 1877, the said Harshman recovered in this 
court a judgment against the county of Knox, in the 
State of Missouri, for the sum of three thousand two 
hundred and fifty-eight dollars and fifteen cents and 
costs; that on the eighteenth day of October, 1877, said 
Harshman recovered in this court a further judgment 
against the said county for the sum of six thousand 
seven hundred and sixty-four dollars and forty-four 
cents and costs; that both of said judgments bear 
interest at the rate of six per cent. per annum; that 
afterwards, to-wit, on the eighth day of February, 1878, 
said Harshman presented to this court his information 
fora writ of mandamus, setting forth that said judg- 
ments were severally recovered on bonds issued by said 
county to the Missouri and Mississippi Railroad Com- 
pany under and pursuant to the charter of said company, 
being an act entitled ‘‘ An act to incorporate the Mis- 
souri and Mississippi Railroad Company,’’ approved 
February 20, 1865; that said charter provided for a 
special levy of taxes, at the rate of one-twentieth of one 
per cent: per annum to pay the said bonds, and the 
interest thereon, and that said levy had been made 
irom year to year and was exhausted in the payment of 
other obligations of said county issued under the same 
charter, and that said levy was wholly inadequate to 
pay the judgments of relator or any part thereof, and 
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praying for a writ of mandamus requiring the county 
court of said county to cause to be issued to said Harsh- 
man warrants for the said judgments, with interest 
and costs, payable out of the ordinary revenue of said 
county. 


Plaintiff further states that such steps were taken 
upon such information that on the twenty-first day of 
March, 1878, a peremptory writ» of mandamus was 
ordered by this court, in accordance with the prayer of 
said information ; that said writ was accordingly issued 
and served, and on the thirteenth day of March, 1879, 
the said county court, in compliance therewith, caused 
two warrants to be issued, both drawn upon the ordinary 
revenue fund of said county, one for the sum of three 
thousand three hundred and fifteen dollars and five 
cents, with interest on three thousand two hundred and 
fifty-eight dollars and fifteen cents at six per cent. per 
annum from March 31, 1877, and one for the sum of six 
thousand eight hundred and twenty-one dollars and 
seventy-four cents, with interest on six thousand seven 
hundred and sixty-four dollars and forty-four cents at 
six per cent. per annum from October 18, 1877; that 
both of said warrants were, on the eighteenth day of 
March, 1879, presented to the treasurer of said county 
for payment, and payment thereof was refused because 
there was no money in the treasury of said county out of 
which the same could be paid, and the said treasurer so 
certified on the back of said warrants, and caused the 
said warrants to be entered in his registry of warrants, 
as required by section 5370 of the Revised Statutes of 
Missouri, and that no part of said warrants or either of 
them has yet been paid. 


Plaintiff further states that the aggregate valuation 
of all the property in said county for purposes of taxa- 
tion is less than six millions of dollars; that the county 
court of said county is authorized by the constitution of 


the State of Missouri to levy a tax each year for county 
purposes not exceeding fifty cents on every one hundred 
dollars; that the ordinary revenue of said county con- 
sists of the proceeds of such tax, and that said Harsh- 
man is by law entitled to have said warrants paid out of 
sald revenue. 

Plaintiff further states that in each of the years 
1879 and 1880 the said county court levied the said tax 
of fifty cents on every one hundred dollars for county 
purposes ; that such levy, if the tax had been faithfully 
collected and paid into the treasury of said county, 
would have yielded about thirteen thousand five hun- 
dred dollars per annum ; that the warrants of said Harsh- 
man were presented to the treasurer of said county, 
and were protested for non-payment, and registered, as 
above stated, before any other warrants which were out- 
standing in said county between the eighteenth day of 
March, 1879, and the first day of March, 1881, and were 
entitled to be paid first out of the county revenues, and 
would have been paid in full if the said county taxes 
had been collected and paid into the treasury of said 
county as required by law. 

Plaintiff further states that on the fifth day of 
November, 1878, defendant Winterbottom was elected 
to the office of collector of the revenue of said county, 
and was duly commissioned as such collector; that on 
the thirtieth day of December, 1878, said Winterbottom, 
as principal, and the other defendants as sureties, exe- 
cuted a bond whereby they acknowledged themselves to 
be held and firmly bound unto the State of Missouri in 
the sum of one hundred thousand dollars, for the pay- 
ment of which they bound themselves, their heirs, 
executors and administrators; that said bond was con- 
ditioned that said Winterbottom should faithfully and 
punctually ccllect and pay over all state, county, and 
other revenue for two years next ensuing the first day of 
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March, 1879, and should in all things faithfully perform 
all the duties of said office of collector according to law, 
and that said bond was, on the day last aforesaid, 
approved by the said county court. 

Plaintiff further states that by law it was the duty 
of said Winterbottom, as such collector, to collect all 
county taxes of said county in money, except that he 
was authorized and required to receive any county war- 
rants issued by said county when presented to him by 
the legal holder thereof in payment of any county tax 
existing against said holderand accruing to said county ; 
that he was not required or authorized to receive any 
such warrant from any one other than the legal holder 
thereof, and not from such holder except in payment of 
county tax assessed against him; that the legal holder 
of a county warrant is the person to whom the same is 
issued as payee, or to whom thesame has been transferred 
by one or more assignments in full; that by law all 
county warrants must be made payable to a person 
therein named, and no county warrant can be made pay- 
able to bearer, and any county warrant payable to 
bearer is null and void. For breach of the aforesaid 
bond plaintiff states that the said Winterbottom, in dis- 
regard of his duty as such collector, and unlawfully and 
wrongfully contriving and intending to prevent any money 
from coming into the treasury of said county, and to 
prevent the said Harshman from collecting or receiving 
from the said county any money upon account or in 
payment of his said warrants, did, during his said term 
of office, unlawfully and wrongfully receive from divers 
and sundry persons, in payment of taxes of said county, 
divers and sundry warrants of said county, the said per- 
sons not being legal holders thereof, because the said 
warrants were in no case payable to such persons and 
were in no case transferred to such persons by assign- 
ment in full, and said persons, not being entitled to pay 
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the same in for taxes, because no taxes were assessed or 
existing against them; that said Winterbottom, upon 
receiving such warrants, gave receipts discharging from 
further payment the persons against whom said taxes 
were so assessed and existing, to an amount equal in 
each case to the amount of warrants so received ; that from 
the eighteenth day of March, 1879, to the first day of 
March, 1881, said Winterbottom collected all the county 
taxes of and in said county in warrants as aforesaid, and 
not otherwise; that all the taxpayers of said county 
from whom any county taxes were due during said 
period have received from said Winterbottom full 
acquittances without the payment of any money, and 
without any payment except in warrants as aforesaid. 


Plaintiff further states that the said Winterbottom, 
as required by law, once in each month during the said 
period made statements to the clerk of said county court 
of the county taxes so collected by him, and delivered to 
the treasurer of said county the said warrants so received 
as aforesaid ; that the said Winterbottom, as such eol- 
lector, and the said treasurer at various times during 
the years 1879, 1880, and 1881, made settlements of their 
official accounts, as required by law, with the said 
county court, and the said treasurer exhibited to the 
said court and filed with the clerk of said court all the 
county warrants so received by the said collector, and 
by him delivered to the said treasurer, and the said 
county court accepted and approved the settlements of 
the said collector and the said treasurer, and approved 
the acts of the said collector in receivin.s warrants in 
payment of taxes as aforesaid, and ratified and confirmed 
the release and discharge of said taxpayers from payment 
of their taxes as aforesaid, so that the same cannot 
again be demanded of them. 


Plaintiff states that by the means aforesaid the said 
Winterbottom has unlawfully and wrongfully prevented 


any money from coming into the treasury of said 
county, in consequence whereof said Harshman has been 
unable to obtain payment of his said warrants, and that 
his acts so done as aforesaid have been done with the 
unlawful and fraudulent purpose of defeating the col- 
lection and preventing the payment of said Harshman’s 
warrants, and have defeated their collection and pre- 
vented their payment. | 

For further breach of the aforesaid bond plaintiff 
states that thesaid Winterbottom, in disregard of his duty 
as such collector, and unlawfully and.wrongfully con- 
triving and intending to prevent any money from coming 
into the treasury of said county, and to prevent the said 
Harshman from collecting or receiving from the said 
county any money upon account or in payment of his 
said warrants, did, during his said term of office, unlaw- 
fully and wrongfully receive in payment of taxes of said 
county divers and sundry warrants of said county ; that 
said warrants had, before they were so received for 
taxes, been issued by order of said county court for 
work and labor done, and services rendered and mate- 
rials furnished to said county, but the same were 
payable to bearer; that upon so receiving said warrants 
Winterbottom gave receipts, discharging from further 
payment the persons against whom said taxes were so 
assessed and existing to an amount equal in each case to 
the amount of warrants so received; that from the 
eighteenth day of March, 1879, to the first day of 
March, 1881, said Winterbottom collected all the county 
taxes of and in said county in warrants as last aforesaid, 
and not otherwise ; that all the taxpayers of said county, 
from whom any county taxes were due during said 
period, have received from said Winterbottom full 
acquittances, without the payment of any money, and 
without any payment except in warrants, as _ last 
aforesaid. 
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Plaintiff further states that the said Winterbottom, 
as required by law, once in each month during the said 
period made statements to the clerk of said county 
court of the county taxes so collected by him, and 
delivered to the treasurer of the said county the said 
warrants so received as aforesaid ; that the said Winter- 
bottom, as such collector, and the said treasurer, at 
various times during the years 1879, 1880, and 1881, 
made settlements of their official accounts, as required 
by law, with the said county court, and the said treas- 
urer exhibited to the said court and filed with the clerk 
of said court all the county warrants so received by the 
said collector and by him delivered to the said treasurer, 
and said county court accepted and approved the settle- 
ments of said collector and the said treasurer and 
approved the acts of the said collector in receiving 
warrants in payment of taxes as aforesaid, and ratified 
and confirmed the release and discharge of said tax- 
payers from payment of their taxes as aforesaid, so that 
the same cannot again be demanded of them. 

Plaintiff states that by the means aforesaid the said 
Winterbottom has unlawfully and wrongfully prevented 
any money from coming into the treasury of said 
county, in consequence whereof said Harshman has been 
unable to obtain payment of his said warrants, and that 
his acts, so done as aforesaid, have been done with the 
unlawful and fraudulent purpose of defeating the col- 
lection and preventing the payment of said Harshman’s 
warrants, and have defeated their collection and pre- 
vented their payment. Plaintiff states that by reason 
of the several breaches of the said bond herein alleged the 
said Harshman is damaged in the sum of one hundred 
thousand dollars, for which sum, with the cost of this 
suit, plaintiff prays judgment. 

The demurrer is as follows: 


The said defendants, by Dryden and Dryden, their 
attorneys, come and demur to the plaintiff’s amended 
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petition herein this day filed, and say that said amended 
petition is insufficient in law to charge the defendants, 
and for causes of demurrer they assign the following : 

1. Said amended petition does not state facts suffi- 
cient to constitute a cause of action. 

2. Upon the facts stated in said amended petition 
the defendants are not answerable in this action, or in 
any action at law brought by the plaintiff at the relation 
of said George W. Harshman, relator, on their said 
bond. 

3. The misfeasances and misconduct of the defend- 
ant Winterbottom, complained of in the said amended 
petition, are wrongs done to the county of Knox, for 
which the county has the exclusive right to sue at law, and 
yet it does not appear in or by the said amended petition 
that said county has in any wise complained of said 
supposed wrongs, or has in any wise joined in or author- 
ized this suit, or that this is in any sense the suit of the 
county of Knox. : 

4. The law does not imply damage to Harshman 
from the facts stated in the said amended petition, and 
the petition fails to show special damage to him, and so 
no cause of action is shown in favor of Harshman. 


5. The said Harshman has neither a legal nor an 
equitable title to sue; he has no legal title, because the 
wrongful acts complained of are wrongs to the county, 
which an action by the county would fully redress ; he 
has no equitable title to sue, because it does not appear 
that the county has been in any wise requested to sue 
or has refused to sue for the delinquencies complained 
of, or that any of the conditions exist which would give 
Harshman the right to sue in equity. 

6. Said amended petition is uncertain and insuffi- 
cient in this, that it does not inform the defendants the 
names of the persons whose taxes, alluded to in the first 
breach, were unlawfully paid in warrants not belonging 
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to them ; nor the amounts of the taxes thus paid; nor 
does it inform the defendants of the names of the tax- 
payers whose taxes, alluded to in the second breach, 
were paid in void warrants, nor the amounts of the 
taxes thus paid; and said amended petition is, in other 
respects, uncertain, vague, and contradictory, and the 
same should be ordered to be reformed and made cer- 
tain and definite. 


Wherefore, defendants pray judgment, etc. 
BRIEF. 


Plaintiff’s warrants were entitled to be paid out of 
the first funds which might come into the treasury of 
the county. 


IT. 


Collector Winterbottom was guilty of a violation of 
law and a breach of his official bond in receiving war- 
rants from taxpayers in payment of taxes in the manner 
charged in the petition. 


IIT. 


For this breach of his bond plaintiff is entitled to 
maintain this action. 

1. The collector is a ministerial officer, and as such 
is liable to any person sustaining special damage by 
reason of any official misconduct on his part. 

2. He is liable on his official bond at the suit of any 
such person. | 

3. The plaintiff has sustained special damage by 
reason of the acts complained of in the petition. 


_— ae 
a 


It is no defence that the county of Knox might sue. 
The county has not been substantially injured and 
could recover at most nominal damages. 


V. 


The petition is not uncertain or indefinite ; but if it 
were, this defect could not be reached by demurrer. A 
motion to make more definite is the proper remedy. 


ARGUMEN?. 


The plaintiff’s warrants were entitled to be paid 
out of the first funds coming into the treasury of the 
county. 

As appears from the petition the plaintiff, in the 
year 1877, recovered two judgments against Knox county, 
one for $3258.15, the other for $6764.84, both on bonds 
issued pursuant to the charter of the Missouri and 
Mississippi Railroad Company. This charter provided 
for the levy of a tax of one-twentieth of one per cent. in 
each year to pay any bonds that might be issued under 
it and the interest on them. This levy had been made 
from year to year, but had been exhausted in paying 
other bonds of the same issue as plaintiff’s, so that 
there were no funds for plaintiff’s judgments. Besides 
this special levy, the county was by law authorized to 
make a levy for general county purposes, in each year, 
not exceeding fifty cents on each $100 of taxable prop- 
erty. The proceeds of this latter levy constituted the 
ordinary revenues of the county. It has been held by 
this court that when the special levy provided for these 
bonds is exhausted, any of the bonds remaining unpaid 


see 


are entitled to payment out of the ordinary revenues of 


the county. 
United States v. County of Clark, 96 U. 8. 211. 


In order to secure the benefit of this ruling, plain- 
tiff, Harshman, applied to the Circuit Court of the 
United States for the Eastern District of Missouri for a 
mandamus on the county court of Knox county, requir- 
ing the county court to issue to him warrants on the 
county treasury for the amount of his two judgments 
with interest—the warrants to be payable out of the 
ordinary revenues. The mandamus was ordered and 
issued, and afterward the judgment was affirmed by this 


court. 


Knox County Court v. The United States ex rel. 
Harshman, 109 U. 8S. 229. 


In pursuance of this mandamus, on the fifteenth of 
March, 1879, the county court issued the warrants; on 
the eighteenth of the same month they were presented 
to the treasurer of the county for payment, and payment 
was refused because there was no money in the treasury 
out of which they could be paid; and the treasurer so 
certified on the back of the warrants, and in addition 
caused them to be entered in his warrant book. 

This, in common parlance, is called protesting and 
registering the warrants. By the law of Missouri, in 
force at the time, county warrants, when duly protested 
and registered, were entitled to payment in the order of 
their registration. 

The statute was as follows: 

‘‘He (the treasurer) shall keep a well-bound book, in which he 
shall make an entry of all warrants presented to him for payment, 
which shall have been legally drawn for money by the county court of 
the county of which he is the treasurer, stating correctly the date, 
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amount, number, in whose favor drawn, by whom presented, and the 
date the same was presented ; and all warrants so presented shall be 
paid out of the funds mentioned in such warrants and in the order in 
which thev shall be presented for payment.” 
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Gen. Stat. Mo., 1865, p. 227, sec. 8. 

The statute now in force is the same verbatim, 
except that it has.the following proviso : 

‘*Provided, however, that no warrant issued on account of any 
debt incurred by any county, other than those issued on account of the 
ordinary and usual expenses of the county, shall be paid until all war- 
rants issued for money due from the county on account of services 
that are usual and for expenses necessary to maintain the county 
organization, for any one year, shall have been fully paid and 
liquidated.” 


Rev. Stat. Mo., 1879, sec. 5370. 


This proviso seems intended to exclude warrants 
like the plaintiff’s from the benefit of the rule of pay- 
ment in order to which warrants in general are entitled ; 
but it was not in force on the eighteenth of March, 1879, 
when plaintiff’s warrants were presented. The Revis- 
ion of 1879 did not take effect until November 1 of that 
year. 


Rev. Stat., 1879, sec. 3168. 


The former law, therefore, remained in force and was 
applicable to plaintiff’s warrants. 

Nor did the proviso, when it came into force, take 
effect as against plaintiff’s warrants. The right of being 
paid in order gave plaintiff priority over all subsequently- 
registered warrants. It was in the nature of a lien, was 
part of the contract between the plaintiff and the 
county, and was a valuable right. Upon its preservation 
depended in large measure, or perhaps entirely, the 
value of the warrants. Without it payment would, or 
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at least might, be a matter of favor on the part of the 
treasurer, and plaintiff’s warrants might be wholly 
worthless. It is like the faculty of being receivable for 
taxes which belonged to the Virginia coupons, consid- 
ered in Antoni v. Greenhow, 107 U.S. 769, and other 
cases. The legislature can no more take away such a 
right as this than it can alter relative priorities among 
existing mortgages, or destroy any other valuable 
attribute they may possess. 

Cooley on Constitutional Limitations (5 Ed.) 354 
and note. 

Edwards v. Kearzey, 96 U. 8. 595. 

Ralls County Court v. U. 8., 105 U. 8. 735. 


United States v. Lincoln County, 5 Dillon 184. 


This case is, therefore, to be determined as if the 
proviso found in the present statute did not exist. 

Bui if this be held otherwise, still plaintiff’s right 
of priority is only partially impaired. It existed beyond 
question as to all funds which came, or ought to have 
come, into the treasury between March 18, 1879, and 
November 1, 1879. 

Furthermore, it is divested only in favor of warrants 
issued for ‘‘money due from the county on account of 
services that are usual and for all expenses necessary to 
maintain the county organization, for any one year.”’ 
In other words, warrants like the plaintiff’s are not to 
be postponed indefinitely, but only until such warrants 
for ordinary expenses as have been issued during ‘‘ any 
one year’’ shall be paid. After that they are entitled 
to payment in order. 

If, therefore, this proviso is good as against plaintiff, 
it only took away his right of priority as against ordi- 
nary expense warrants issued during the year beginning 
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November 1, 1879, and ending October 31, 1880. From 
the latter date until March, 1881, the end of Winter- 
bottom’s two-year term, 1t was again in force. 


Not only were plaintiff’s warrants registered ; but 
the petition shows that they were registered ahead of 
all others which were outstanding between March, 1879, 
and March, 1881; and, therefore, are entitled to be paid 
first of all out of the ordinary revenues. They have 
never been paid. 


Il. 


Collector Winterbottom was guilty of a violation of 
law and a breach of his official bond in receiving war- 
rants from taxpayers in payment of taxes in the man- 
ner charged in the petition. 

The collector's duty is to collect the county taxes. 

The provisions of the statute are as follows: 

‘* It shall be the duty of the collectors of revenue of the several 
counties of the state, immediately after the receipt of the tax books 
of their respective counties, to give not less than twenty days’ notice 
of the time and place at which they will meet the taxpayers of their 
respective counties, and collect and receive their taxes; said notice 
shall be given by posting up at least four written or printed handbills 
in different parts of each municipal township in said counties and by 
publication for two weeks in a newspaper, if one be published in the 
county, in which he shall notify said inhabitants to meet the collector 
at such places in their respective townships as may be named therein, 
and the number of days (not less than three) that he will remain at 
each of such places for the purpose aforesaid ; and it shall be his duty 
to attend at the time and place thus appointed either in person or by 
deputy, to receive and collect such taxes.” ; 


Rev. Stat., 1879, sec. 6748. 


‘Tf any taxpayer shall fail or neglect to pay such collector his 
taxes at the time and place required by such notices, then it shall be 
the duty of the collector, after the first day of January then next 
ensuing, to collect and account for, as other taxes, an additional tax, 
as penalty, of one per cent. per month upon all taxes collected by him 
after the first of January, as aforesaid ; and in computing said addi- 
tional tax or penalty, a fractional part of a month shall be counted as 
a whole month. Collectors shall, on the day of their annual settle- 
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ment with the county court, file with said court a statement, under oath, 

the amount so received, and from whom received, and settle with 
he court therefor : provided, however, that said interest shall not be 
‘hargeable against persons who are absent from their homes, and 
engaged in the military service of this state or of the United States, or 
against any taxpayer who shall pay his taxes to the collector at any 
time before the first day of January in each year; provided, that the 
provisions of this section shall apply to the city of St. Louis, so far as 
the same relates to addition of said interest, which, in said city, shall 


be collected and accounted for by the collector as other taxes, for 
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which he shall receive no compensation.” 
Rev. Stat., 1879, sec. 6751. 


‘*At the term of the county court to be held on the first Monday 
in March, the collector shall return the delinquent lists, and in the 
city of St. Louis the uncollected tax bills, under oath or affirmation, to 
such court, and settle his accounts of all moneys received by him on 
account of taxes and other sources of revenue; and the amount of 
such delinquent lists, or so much thereof as the court shall find prop- 
erly returned delinquent, shall be allowed and credited to him on his 
settlement. Before allowing the collector such credit for any delin- 
quent lists, the county court shall make special inquiry, and be fully 
satisfied that he has used due diligence to collect the same, and that he 
could not find any personal property of the taxpayer out of which to 
make the taxes. If the court is satisfied that there are any names on 
the lists of persons who have personal property out of which the taxes 
could have been made, it shall, in passing upon such lists, strike such 
names therefrom.” 


Rev. Stat., 1879, sec. 6772. 


And his duty is to pay over the taxes when collected 
to the county treasurer. 

‘Every collector of the revenue, having made settlement, accord- 
ing to law, of county revenue by him collected or received, shall pay 
the amount found due into the county treasury, and the treasurer 
shall give him duplicate receipts therefor, one of which shall be filed 
in the office of the clerk of the county court, who shall grant him full 
quietus under the seal of the court.” 


Rev. Stat., 1879, sec. 6822. 


Such payments are to be made monthly. 
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‘* Every county collector and ex-officio county collector, except in 
the city of St. Louis, shall, on or before the fifth day of each month, 
file with the county clerk a detailed statement, verified by affidavit, of 
all state, county, school, road, and municipal taxes, and of all licenses 
by him collected during the preceding month, and shall, on or before 
the fifteenth day of the month, pay the same, less his commissions, into 
the state and county treasuries, respectively. It shall be the duty of 
the county clerk, and he is hereby required to forward immediately a 
certified copy of such detail statement to the state auditor, who shall 
keep an account of the state taxes with the collector.” 


Rev. Stat., 1879, sec. 6780. 


To secure the performance of his duties he is re- 
quired to give a bond, ccnditioned, among other things, 
that he will in all things faithfully perform all the duties 
of the office of collector according tolaw. The language 
of the statute is: 

‘*Every collector of the revenue in the various counties in this 
state, and the collector of the revenue in the city of St. Louis, before 
entering upon the duties of his office, shall give bond and security to 
the state, to the satisfaction of the county courts, and in a sum at least 
double the amount of all the revenue to be collected by him for any 
one year, conditioned that he will faithfully and punctually collect and 
pay over all state, county, and other revenue for the two years next 
ensuing the first day of March thereafter, and that he will in all things 
faithfully perform all the duties of the office of collector according to 
law. The official bond required by this section shall be signed by at 
least five solvent securities.” 


Rev. Stat., 1879, sec. 6733. 


For the performance of his duties he receives a com- 
mission on the current taxes collected, ranging from one 
and one-half to ten per cent., according to the volume of 
revenues. Sec. 6785. In addition to this for collecting 
delinquent taxes he receives from four to ten per cent. 
Secs. 6786, 6842. Taxes are ordinarily to be paid in 
money, but the collector is authorized to receive county 
warrants in payment of county taxes. 
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‘‘ All state and county taxes shall be paid in gold or silver coin, 
United States legal tender notes, national bank notes, or auditor’s war- 
rants, and in no other currency: provided, that county warrants. 
coupons of county bonds, and jury certificates may be received in pay- 


ment of county taxes.” 
Rev. Stat., 1879, sec. 6750. 


But to be receivable for taxes such warrants must 
be presented by the legal holder thereof and must be 
presented in payment of a tax assessed against such 

? 
holder. 

‘‘Every officer or person intrusted with the collection of any 
county or city revenue in this state, is hereby authorized and required 
to receive all county and city warrants presented to him by the legal! 
holder thereof, in payment of any county or city revenue, license, tax, 
assessment, fine, penalty, or forfeiture, existing against said holder, and 


cruing to the county or city issuing said warrants.” 
7 . CC) ~~ om " 
Rev. Stat., 1879, sec. 5408. 


The legal holder of a county warrant is either the 
person named in the warrant as pasye or some person 
to whom it has been transferred by one or more assign- 
ments. All such assignments must be in full; no blank 
assignments are allowed. See the following: 


‘“When the county court shall ascertain any sum of money to be 
due from the county, as aforesaid, such court shall order its clerk to 
issue therefor a warrant, specifying in the body thereof on what 
account the debt was incurred for which the same was issued, and, 
uniess otherwise provided by law, in the following form : 

Treasurer of the county of ——————-: Pay to , dollars, 
out of any money in the treasury appropriated for ordinary county expenditures 


or express the particular fund, as the case may require). 
‘Given at the court house, this —-—— day of ———, 18—, by order of the county 


Attest: C. D.. Ulerk. A. B., President.”’ 


‘ 


Rev. Stat., 1879, sec. 5394. 


‘* No county treasurer in this state shall pay any warrant drawn on 
him, unless such warrant be presented for payment by the person in 
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whose favor it is drawn, or by his assignee, executor or administrator ; 
and when presented for payment, if there be no money in the treasury 
for that purpose, the treasurer shall so certify on the back of the war- 
rant, and shall date and subscribe the same.” 


Rev. Stat., 1879, sec. 5396. 
‘‘All warrants drawn on the treasurer of any county shall be 


assignable, and every assignment of any such warrant shall be in the 
following form : 


‘‘For value received, I assign the within warrant to A. B., this — day of 
(Signed) C. D. 


———, 18—, 


‘*No blank indorsement shall transfer any right to a warrant, nor 
shall it authorize any holder to fill up the same.” 


Rev. Stat., 1879, sec. 5397. 


The petition shows that Collector Winterbottom, 
during his entire term (7. e., from March, 1879, to March, 
1881,) systematically and persistently disregarded these 
provisions, and instead of exacting cash from the tax- 
payers, or recelving warrants only under the circum- 
stances permitted by law, took them indiscriminately 
from persons who had no lawful title to them and in 
payment of taxes assessed against persons other than 
the legal holders. And, further, the petition shows 
that during this entire period the taxpayers of this 
county paid their taxes in this unlawful way and not 
otherwise, that they have all received their acquittances 
for the taxes of these two years, and that the collector 
pursued this course in order to prevent any money from 
coming into the treasury of the county, and to prevent 
the plaintiff from receiving or collecting any money on 
his warrants. 

In so doing he has certainly not faithfully per- 
formed his duty according to law and according to the 
obligation of his bond. 


PAL 


TI. 


For this breach of the collector’s bond the plaintiff 
Lm « ntitle a, to mainte i? tf) is action. 

1. The collector is a ministerial officer, and as such 
is liable to any person sustaining special damage by 
reason of any official misconduct on his part. 

(a) That the collector is a ministerial officer will, 
perhaps, not be disputed. A collector of customs has 
been decided to be such. 


Tracy v. Swartawout, 10 Pet. 95. 


His function under our statute is to “‘recelve and 
collect So the baxes., 
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rev. Stat., sec. 0/40, SUup7rda. 


[In doing this it is said that he ‘‘may”’ receive pay- 
ment of county taxes in county warrants. This does 


not vest in him anything like a judicial discretion; for 
‘“may’’ here means ‘‘ shall.”’ 


Steines v. Franklin County, 48 Mo. 167. 


The State v. Laughlin, 73 Mo. 448. 


If this were doubtful the doubt would be set at rest 
by section 5408, supra, which declares that the collector 
‘Cis hereby authorized and required to receive’’ county 
warrants in payment of county taxes. 

(6) The rule is well settled that every ministerial 
officer is liable to any person sustaining special damage 
by reason of any official misconduct on his part. 

In Tracy v. Swartwout, 10 Pet. 80, McLean, J., 
said (p. 95): 
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‘‘It would be a most dangerous principle to establish, that the acts 
of a ministerial officer when done in good faith, however injurious to 
private rights and unsupported by law, should aftord no ground for 
legal redress.” 

Amy v. The Supervisors, 11 Wall. 136, was an 
action by Amy, a judgment creditor of Des Moines 
county, lowa, against Burkholder and others, super- 
visors of said county, to recover damages for refusal 
on their part to obey a mandamus requiring them 
to levy a tax to pay his judgment. Swayne, J., said 
(p. 138) : 

‘* The rule is well settled that where the law requires absolutely a 
ministerial act to be done by a public officer, and he neglects or refuses 
to do such act, he may be compelled to respond in damages to the 
extent of the injury arising from his conduct. There is an unbroken 
current of authorities to this effect. A mistake as to his duty and 
honest intentions will not excuse the offender, 

The St. Joseph Fire and Marine Insurance Company 
v. Leland, 90 Mo. 177, was an action against county 
commissioners to recover damages for refusal to levy a 
tax to pay plaintiff’s judgment. The defendants were 
held liable. Henry, C. J., said (p. 182): 

‘The common law gave the party aggrieved an action against 
the officer in such case.” 

Even such officers as school directors, who exercise 
functions of a discretionary character, are held liable 
where they ‘‘do acts not within the scope of their 
authority, or are guilty of negligence in doing that 
which they are empowered to do, or are guilty of arbi- 
trary, wanton or oppressive conduct.”’ 


McCutchen v. Windsor, 55 Mo. 153. 

See also Schoettgen v. Wilson, 48 Mo. 253. 

Dritt v. Snodgrass, 66 Mo. 286. 

Lampert v. Laclede Gas Light Co., 14 Mo. App. 376. 


County Court ex rel. Jenks v. Fassett, 65 Mo. 418. 
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In Wilson v. The Mayor, 1 Denio, 595, the court 
say (p. 999): 

‘*Public officers of every grade and description may be impeached 
or indicted for official misconduct or corruption. To this there is no 
exception from the highest to the lowest. But the civil remedy for 
misconduct in office is more restricted, and depends exclusively upon 
the nature of the duty which has been violated. Where that is 
absolute, certain and imperative, and every ministerial duty is so, the 
delinquent officer is bound to make full redress to every person who 
has suffered by such delinquency.” 

Clark v. Miller, 54 N. Y. 528, was an action against 
a town supervisor for refusing to put on the tax list of 
the yeara demand due plaintiff from the town on an 
assessment of damages in his favor. Johnson, J., said 
(p. 034): 

‘‘A ministerial officer charged by statute with an absolute and cer- 
tain duty, in the performance of which an individual has a special 
interest, is liable to an action if he refuses to perform it.” 

The supervisor was held liable. 


Raynsford v. Phelps, 48 Mich. 342, was an action 
by a mortgagee of land against a collector of taxes for 
negligently failing to make the taxes assessed against 
the land out of the goods of the mortgageor, and falsely 
returning that he had no goods, whereby the len of the 
tax was established against the land and the mortgagee 
was obliged to redeem from a sale thereunder. Cooley, 
J., said : 

‘* It is immaterial that the duty is one primarily imposed on public 
grounds; and, therefore. a duty primarily owing to the public; the 
right of action springs from the fact that the private individual receives a 
special and peculiar injury from the neglect in performance, which it 
was in part the purpose of the law to protect him against. It is, also, 
immaterial that a failure in performance is made by the law a penal 
ae - > 

‘*'Tax collectors, it is truly said, are chosen because the machinery 
of government must be kept in motion, and to that end it is essential 
that the public revenue should be collected. They are chosen, there- 
fore, and their duties imposed on public grounds, not on private. If 
through any negligence on the collector’s part the state loses a portion 
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of its dues, the officer is responsible to the state for the loss; but it is 
denied that he owes any duty to individuals, except to abstain, as every 
citizen must, from committing trespasses on their rights. The question 
of negligence in the performance of public duties must always concern 
the public only. 


‘* But conceding that the law creates the office of collector in order 
that the public revenues may be collected, it does not follow that it 
leaves that officer at liberty to disregard private interests in their 
collection. When the law prescribes who shall be liable for the pay- 
ment of taxes, and whose property may be levied upon therefor, it at 
the same time, by implication, for ‘ds the officer to seize upon the 
property of others, or by any act or omission make the tax a charge 
upon such property. The implied prohibition creates a duty in favor 
of the person whose property is the subject of it, and he is at liberty to 
buy and sell in reliance upon the duty being performed. He has a 
right to understand that the officer is commissioned by the law to act 
only with due respect to the rights of individuals, and that if he acts 
otherwise and causes special injury, he disobeys his commission and is 
not within the protection the commission might otherwise give. * * * 

‘‘Is the plaintiff wronged by this false return? We think he is. 
It was his legal right that the goods of French (the owner of the land) 
should be sold to satisfv the tax, and the law always intends that legal 
rights shall be respected. Moreover, he alone suffered injury from the 
false return. The public suffered nothing, for the lien on the land 
remained and was enforced, and the only injurious consequence of the 
misfeasance in public office was that the tax was collected from one 
man when the command of the law was that it should be collected 
from another. If there is no wrong without a remedy, then it would 
seem that this action should be supported, for the defendant is the 
only wrongdoer.” 

Wasson v. Mitchell, 18 Iowa, 153, was an action 
against several persons constituting a board of county 
supervisors. The board had accepted and approved the 
bond of one Helton as constable, with the names of 
Marsh and Van on it as sureties. Helton had collected 
money for plaintiff, Wasson, and failed to pay it over. 
The petition alleged that Helton had died insolvent, and 
that his bond was worthless, one of the supposed sure- 
ties being insolvent and the signatures of both to the 
bond being forgeries, and that the defendant super- 
visors knew of the insolvency and would have known 
of the forgery, but for their negligence. It sought 
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recovery in damages. Dillon, J., after stating the 


several statutory provisions pertinent to the case, said 
(p. 15d): 

‘These various provisions evince the care and solicitude of the 
legislature to protect the public by requiring ample and sufficient 
bonds from public officers. How useless these provisions and how 
unavailing these intended safeguards, if the approving board or officer 
could, under no circumstances and in no possible event, be held liable 
for omission or neglect of duty, Ai 

After pointing out the difference between judicial 
and ministerial officers, In respect of their hability for 
official acts, the learned judge proceeded ; 


‘“We would not hold the board of supervisors to be absolute 
guarantors of the genuineness of the signatures to official bonds. They 
may, in the course of business, refer such matters to a committee to 
examine and report. It is only necessary that they or their committee 
hall act in good faith and with reasonable care and prudence. If, in 
the fair exercise of their judgment, they are of opinion that the 
sureties on a bond are solvent they are not civilly liable if they should 
ve mistaken: but would be thus liable if they approved a bond whose 
ureties were known to be worthless. So they would have no right to 
upprove a bond without any sureties whatever. Such an act, know- 
ingly or carelessly done, could not be regarded as a judicial act, in such 
1 sense as to exempt them from civil liability to any person thereby 
injured. * * * We believe this to be the true rule, viz: Exempting 
the board of supervisors, in the approval of bonds, from honest mis- 
takes and errors of judgment, whether of law or fact, but holding 
them at the same time personally liable for negligence, carelessness 
and official misconduct such as are alleged in the petition. This rule 
is the only one which will protect the public and at the same time 
occasion no injury or embarrassment of which a conscientious and 


faithful officer will or can justly complain.” 


Pickering v. James, L. R. 8 C. P. 489. 

In this case it is held that the English Ballot Act of 
1872, by implication, imposes a duty on the presiding 
officer at a polling station during an election to deliver 
to the voters voting-papers bearing the official mark 
appointed under the act for the election, and to be 
present during such election at the polling station, so 


as rer, 
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that the voters, before depositing their voting-papers in 
the ballot-box, can show to him the official mark on the 
back of such papers in accordance with the act; and 
that for breach of these duties, being merely ministerial, 
an action will lie by the party aggrieved, ev. g7., one 
who has thereby lost the election through votes given to 
him being void for want of the official mark, without 
malice or want of reasonable care on the part of the 
defendant. Brett, J., said ( p. 509): 


‘‘The next question is, whether the duties imposed by the act are 
such as to give a right of action against him (the presiding officer ) 
personally for breaches of them, by individuals if personally aggrieved, 
without any allegation of malice or wilfulness. I think they are, 
because they are ministerial duties merely, and the general rule of law 
is that a breach of these duties gives a right of action to the party 
aggrieved thereby.” 

And so the whole court agreed. These duties, it 
must be observed, were not due primarily to the candi- 
date, but to the voters ; but the candidate was allowed 

. * . . : s ; 
to maintain an action for the breach of them. 


Hover v. Barkhoof, 44 N. Y. 113, was an action 
against commissioners of highways for negligently fail- 
ing to keep a bridge in repair, whereby plaintiff lost his 
horses and wagon. Earle, Commissioner, said ( p. 119): 


‘The defendants, therefore, can not succeed in their defense unless 
they can establish the doctrine found in the dicta of some learned 
judges, that a public officer charged with public duties and receiving 
his compensation from the public, is liable only to indictment for non- 
feasance in the discharge of his official duties ; and that he is not liable 
in a civil action to individuals sustaining special damage from such 
non-feasance. I can not assent to this doctrine. It is neither founded 
on principle nor sanctioned by public policy. * * * * * He 
(Judge Wright, in 29 N. Y. 297) holds that commissioners of highways, 
and other public officers who receive their compensation from the 
public, owe no duty to individuals, but owe duty only to the public at 
large. Is this tenable? The public is composed of individuals, and 
every individual who travels is interested in the discharge of the duties 
of these officers. The public, as distinguished from individuals, has no 
interest inthem. They receive their compensation from the town, a 


municipal corporation which acts for and represents the individuals of 
the public. The compensation is: paid for and on behalf of such indi- 
viduals ; and thus these public officers are brought into relations with 
every individual who has an interest in the discharge of their duties, 
just as much as if individuals directly paid the compensation for their 


In the same ease Leonard, Commissioner, said 


‘One who assumes the duties and is invested with the powers of a 
public officer is liablc to an individual who sustains special damage by 
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glect properly to perform such duties.” 
Robinson v. Chamberlain, 34 N. Y. 389, was an 
action against canal contractors. Hunt, J., said 


¢) } : 
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‘“The canal contractor was invested with the powers and subject 
to the liabilities of a public officer. * * * He is invested with the 
powers and duties of a public officer, and if he neglects to perform 
them, and an individual sustains damages thereby, I think he should 


, 


be liable as a public officer.” 
Peckham, J., said ( p. 393): 


‘An officer really contracts with the government faithfully to 
discharge the duties of his oftice, and he usually adds an oath to that 
effect. He voluntarily assumes the duties. The public, the individ- 
uals, usually are more especially interested in the proper discharge of 
the duties than the government itself. The principle on which the 
action is based in each case against an officer or contractor with the 
government is a broad principle of public policy, essential to the 
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public welfare. The law presumes that an office is created for the 
benefit of the public.” 


In Nowell v. Wright, 3 Allen, 166, the court say : 


‘‘ While admitting the general principle, Chancellor Kent, in Bart- 
lett vs. Crozier, 15 John. 450, would confine the right of action to cases 
where the services of the officer are not gratuitous or coerced, but 
voluntary, and attended with compensation ; and also where the duty 
to be performed is entire, absolute and perfect. To this we may add 
that the duty should be a personal one, and not only one which he is 
under obligation, but clothed with ability to perform, both in the 
means furnished to him, and the legal authority to act irrespective of 
superior officers.” 
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‘There are cases which distinguish between positive 
acts of misfeasance and mere acts of non-feasance, omis- 
sion or negligence on the part of a public officer. 


Thus, in Moulton v. Jose, 25 Me. 76, the court, 
reviewing certain cases, say (pp. 80-81): 


‘*To reconcile these authorities it should be observed that the first 
has reference to acts directly injurious to others, and the two latter, to 
neglects not immediately affecting others, and not to positive acts. It 
may not be going too far to say that whenever a sheriff is guilty of 
any act under color of his office directky affecting the rights of parties 
not named in his precept, they have a remedy against him ; while if 
he omits the performance of any duty resulting from a precept in his 
hands, those alone who are parties thereto or immediately affected 
thereby can maintain any action against him therefor. The omission 
in this case is one of non-feasance arising from negligence”; and as 
the plaintiff was not a party to the precept, held, that he had no cause 
of action. 


So, in Harrington v. Ward, 9 Mass. 251, it was 
held that a sheriff is answerable for his negligence in 
the service of process in a civil action to none but the 
parties to the action. 

On the other hand, in Whittaker v. Sumner, 9 
Pick. 308, it was held that where an officer made a false 
return of levy and sale upon an attachment, whereby a 
subsequently-attaching creditor was prevented from 
levying upon the same property, and making his debt, 
the latter had a cause of action against the officer. 

And again, in Green v. Kennedy, 46 Barb. 16, it 
was held that if a policeman go to sleep on his beat, 
and a burglar, taking advantage of his want of vigil- 
ance, commits a burglary, the sufferer can not maintain 
an action for damages against the policeman. But on 
the other hand, in Dilcher v. Raap, 73 Il. 266, it was 
held that such an officer will be liable in trespass for an 
arrest and imprisonment made by him ‘‘not acting in 
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the honest discharge of official duty, but rather in the 
espousal of another’s private quarrel, and in carrying 
out a purpose of revenge and the infliction of injury.”’ 

The acts complained of in the case at bar are not 
mere acts of negligent omission, but positive acts of 
intentional misfeasance. Winterbottom did not omit to 
collect the county revenue. He collected it; but instead 
of exacting money, he received county warrants which 
he was not authorized by law to receive, and he did this 
for the express purpose of preventing money from com- 
ing into the county treasury, to the end that by this 
means he might defeat the collection of plaintiff’s law- 
fully registered warrants. This was such a wrong to 
plaintiff and such a fraud upon his rights as entitles 
him to redress on the collector’s bond even under the 
narrowest rules laid down in the books. 


2. The collector and his sureties are liable on his 
official hond Jor Any official act Jor which he May be 
sued personally. 

Section 2404, Revised Statutes 1879, is as follows : 

‘‘Persons injured by the neglect or misfeasance of any. officer 
may proceed against such principal, or any one or more of his sureties, 
jointly or severally, in any proceeding authorized by law against such 
officer for official neglect or injury.” 

This is found in the chapter on executions, and 
might, therefore, be supposed to refer only to officers 
charged with the duty of enforcing executions. But a 
search of the statutes discloses the fact that this pro- 
vision originated in the. Acts of 1840-41, and is section 
five of an act entitled, ‘‘ An act to better secure the lia- 
bility of county officers on their official bonds.’’ 


Acts 1840-41, p. 31. 


There it refers to sheriffs, clerks, collectors, and all 
other county officers. In the revision of the statutes 
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which was made in 1845, it appears in the chapter on 
executions, and has there remained ever since. 

See R. 8. 1845, p. 487, sec. 61. 

R. 8. 1855, p. 752, sec. 68. 


G. S. 1865, p. 648, sec. 66. 


~~ 


Wag. Stat. 1872, p. 615, sec. 66. 


R. 8S. 1879. sec. 2404. 


The transfer into the chapter on exe cutions cannot 
have changed its meaning. 


Losing sight of this statute, the Supreme Court of 
Missouri has considered the question of the collector’s 
liability as a common-law question, and has decided 
that it may be enforced in an action on his bond by any 
one aggrieved by his official misconduct. | 


The State to use v. Shacklett, 37 Mo. 280, 285 
The State to use v. Powell, 44 Mo. 484. 


The State to use v. Moore, 19 Mo. 372 


Such an action is properly brought, as this is, in the 
name of the State of Missouri to the use of the party 
agerieved. 


The State to use v. Davis, 35 Mo. 406. 


3. We have now to inquire: Did the plaintiff have 
a special interest in the performance, by Winterbottom, 
of his duties as tax collector ; and did he sustain @ 
special damage by Winterbottom’ s failure to perform 
them? If he did, he might have sued Winterbottom 
personally, and, therefore, may maintain an action on 
his bond. 

To constitute a special interest, or damage, it must 
be one not common to the rest of the public. If Harsh- 
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man had an interest apart and distinct from any interest 
that every other individual in the community had, he 
had a special interest, and if he sustained a damage 
] 


eculiar to himself, and not shared in by every other 
individual in the community, it was a special damage. 


What interest, then, had the public at large in the 
matters complained of in this petition, and what dam- 
age did they sustain? We do not now speak of the 
county of Knox in her corporate capacity. Her interest 
and her loss we shall presently consider. We speak 
rather of the community in general, and the individuals 
who compose it. Itis plain that they have no interest 
in the lawful administration of the county’s finances, 
beyond that general interest which every individual 
must feelin the due execution of the laws of the coun- 
try, and that they sustained no damage beyond that 
general wrong which all are supposed to suffer when the 
laws are infringed. | 

Harshman, on the other hand, had a peculiar in- 
terest, and sustained a certain and peculiar injury. He 
was a creditor of this county, with warrants duly pre- 
sented, protested, and registered, and awaiting, and 
entitled to, payment out of the first funds to come into 
the treasury. He had put himself in that position in 
pursuance of provisions of the statute law already 
shown to the court. These provisions are part of an 
elaborate and carefully-devised system, framed with a 
view to protecting, on the one hand, the interests of the 
counties ; and, on the other hand, and quite as much, 
the interests of their creditors. Ordinarily the coun- 
ties get everything on credit. They rarely pay in cash, 
and never in advance. The plan of county finance 1s 
arranged with reference to this fact. In order to make 
it possible for the counties to obtain credit, many safe- 
guards have been thrown around the rights of creditors, 
and many restrictions have been imposed upon county 
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officers. Conspicuous among these is that provision which 
secures the payment of warrants in the order of their 
presentation to the treasurer. Without this rule, the 
payment of county warrants would be largely a matter 
of favor, depending upon the will of the treasurer. 
Personal or political friends, influential citizens, or those 
willing to submit to a ‘‘shave’’ from the treasurer, or 
some confederate of his, might get their warrants paid 
while other creditors waited. To guard against these, 
and like possible abuses, this provision was introduced. 
To a limited extent, this rule is relaxed by section 5408, 
supra, which allows the collector, under the restrictions 
therein named, to receive warrants in payment of taxes 
without reference to registration. But, except as al- 
lowed by this section, no fiscal officer of the county can 
lawfully permit, or secure, the payment of any warrant 
in preference to others previously registered. Mani- 
festly, itis of the utmost importance to the holders of 
registered warrants that the restrictions of this section 
shall be faithfully observed by the collector. To refrain 


from any impairment of the security thus guaranteed 


to them, is a duty which he owes them. To the extent 
of his rights as a warrant holder, every individual has 
an interest in the due and proper collection .of the 
county taxes, and any failure in this regard, affecting 
him, constitutes a special damage peculiar to him as 
distinguished from all other individuals in the com- 
munity, and entitles him to seek redress in the courts. 

Especially is this the case when it appears, as it 
does here, that the officer’s violation of duty grows out 
of no inadvertence or mistake, but was committed with 
the express purpose of defeating the legal rights of the 
warrant holder. This is such an act of wilfulness and 
oppression as would render liable even an officer exer- 
cising functions of a discretionary character. 


; 
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In Findley v. McAllister, 118 U. 8. 104, this court 
was called upon to consider the nature of the interest 
which a judgment creditor of a county had in a tax levied 
expressly for the purpose of paying his own and other 
judgments. Mr. Justice Woods, delivering the opinion, 
sald (p. 110): 


+ if 
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whose substance has been given, that the money received by the 


is evident from the provisions of the statutes of Missouri, 


collector of Scotland county In payment of the special tax ordered 
by the county court to be collected for the payment of the judgment of 
the plaintiff and other judgment creditors, would, when collected, con- 
stitute a separate fund in the county treasury applicable to this pur- 
pose. If the special tax had been collected, the plaintiff would have 
had such an interest therein that a court of equity would, at his in- 
stance, enjoin its diversion to any purpose save that for which it had 
been levied and collected, and compel its payment to the satisfaction of 
the judgment of the plaintiff (citing authorities). The use of the 
money by the county, except for the payment of the judgments, which 
the writ of mandamus had been issued to enforce, would have been a 
clear contempt of the orders and process of the circuit court, as well 
as a violation of the law of the state. 

‘*The writ of mandamus, under which the collector was proceed- 
ing to collect the money to pay the judgment of plaintiff, was a substi- 
tute for the writ of fier? facias, and was the only remedy by which the 
plaintiff could enforce satisfaction. He had, therefore, as clear an in- 
terest in the money to be raised by the special tax for the payment of 
his judgment, as he would have had in the money to be collected by 
the sheriff on execution if his judgment had been against an individual. 
[t would seem fairly to follow that he had the same rights, in the one 
case as in the other, against those who, to prevent the satisfaction of 
his judgment, unlawfully interfered with the officer in the discharge of 
his duty. * * * The objection that the plaintiffis only injured in 
common with all the other members of the body politic, and has no 
separate and individual cause of action, cannot be successfully 
urged.” 

There is an apparent difference between the above 
case and the present. In that the tax was levied for the 
express purpose of paying the plaintiff ’s debt. In this 
it was not. Nevertheless the cases are not essentially 
different ; for the taxes which should have been collected 
by collector Winterbottom were quite as effectually set 
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apart for Harshman’s benefit as if they had been spe- 
cially levied for him. As already shown, his warrants, 
when registered, became entitled to payment before any 
others afterward issued, and there being none of 


earlier issue outstanding, were entitled to be paid first of 


all. They thus fastened themselves as a lien upon the 
proceeds of any county tax that could be levied, and 
from the moment of their registration so much of the 
county taxes as were necessary to pay them were appro- 
priated to that use, and could not lawfully be diverted 
to any other. Harshman’s warrants having been issued, 
as Findley’s tax was levied, in obedience to a writ of 
mandamus from the circuit court, the above quoted 
language of this court is literally applicable to this case: 
‘* The use of the money by the county, except for the pay- 
ment of the judgments, which the writ of mandamus 
had been issued to enforce, would have been a clear con- 
tempt of the orders and process of the circuit court, as 
well as a violation of the law of the state.” 


There is one remark of Mr. Justice Woods, in the 
Findley case, to which I wish to direct special attention, 
since it is hable to be misunderstood. At the bottom of 
page 110 he says: 

‘* [Tt is plain that the injury of which the plaintiff complains is not 
one common to himself and the public at large, as it would have been 
had the defendants interfered to prevent the collection of the general 
taxes of the county.” 

To correctly understand this, it must be remembered 
that Findley had no claim upon the general taxes of the 
county. He was limited to a tax specially levied for 
him. His interest in the collection of the general taxes 
was, therefore, only such as every other citizen had. 
Harshman, on the other hand, has the special interest 
conferred by his warrants drawn against the general 
fund. The remark of Mr. Justice Woods, therefore, 
does not at all militate against our position. 
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Several of the cases cited in the former part of this 
brief show, in various aspects, what interests of the in- 
dividual are sufficiently direct to enable him to vindi- 
cate his own rights in the courts when they are infringed 
or threatened by official dereliction. 

Thus, in Raynsford v. Phelps, 438 Mich. 342, the 
mortgagee, who had been compelled to pay a tax on the 
mortgaged land, which could have been collected out of 
the goods of the owner of the land, and would have been 
but for the negligence of the collector, was deemed to 
have a sufficiently direct interest in the performance by 
the collector of his public duty of collecting the taxes, 
to raise a private duty on the part of the collector 
toward him, and to sustain an action for the negli- 


fence. 


In Wasson v. Mitchell, 18 Iowa, 153, the creditor 
who had lost his debt through the worthlessness of the 
constable’s bond, was deemed to have such an interest 
in the due performance by the supervisors of their duty 
of securing a good bond as enabled them to sue the 
supervisors for their delinquency in that behalf. 

In Pickering v. James, L. R. 8 C. P. 489, the cand1- 
date who had lost the election through the failure of the 
election officers to be present and give out properly- 
marked voting-papers, whereby ballots cast for him had 
been rejected as illegal, was considered to have a direct 
interest in the performance by the officer of his duties ; 
he was allowed to maintain the action. 


In other words, in all these cases the officer owed a 
duty to the plaintiff, for a violation of which the plain- 
tiff could sue. It may be the duty was less obvious than 
some other duty he owed; for instance, in the election 
case, no one would doubt that the officer owed a duty to 
the voter to be present and conduct the election prop- 
erly; but this did not prevent him from also owing a 
duty to the candidate in respect of the same matter. 


So, in the present case, we do not deny that col- 
lector Winterbottom owed a duty to the county of 
Knox to collect the taxes according to law; but we say 
that did not prevent him from owing a like duty to the 
county’s creditor. 

The public and the individual injured may some- 
times both have their appropriate remedies grounded on 
the same official misconduct. 


Cummings v. City of St. Louis, 90 Mo. 264. 
Water Commissioners v. East Saginaw, 33 Mich. 164. 


The following belong to a large class of cases in 
which the courts have been called on to determine what 
interest a private individual ought to have to enable 
him to call in question the acts of public officers. 

Newmeyer v. Railroad Company, 52 Mo. 81, was a 
suit brought by certain taxpayers of Macon county, 
praying to have an order of the county court of that 
county, subscribing stock to the railroad company and 
providing for the issue of bonds to pay the subscription, 
set aside, and to have the bonds delivered up and can- 
celled. The petition charged that the subscription had 
been made and the bonds had been issued in pursuance 
of a corrupt and fraudulent arrangement between the 
county court and the railroad company, and that the 
plaintiffs, as taxpayers, would be subjected to an 
increased burden of taxation in consequence of the issue 
of the bonds. The defendants insisted that the plain- 
tiffs had nosuch special interest in the matter as entitled 
them to maintain the suit: and urged that the injury 
was to the public, and could be redressed only in a suit 
brought by the attorney general on behalf of the public. 
Ewing, J., in answer to this contention said : 

‘‘The injury charged as the result of the acts complained of is a 
private injury, in which the taxpayers of the county are the indi- 
vidual sufferers, rather than the public. The people out of the county 
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ar no part of the burden: nor do the people within the county, 
except the taxpayers, bear any part of it. It is, therefore, an injury 


eculiar to one class of persons, namely, the taxpayers of the county of 


To the Same effect are ; 
Willard v. Comstock. 58 Wis. 565. 
Board of Commissioners v. McClintock, 51 Ind. 325. 


Colburn v. The Mayor (Supreme Court of Tennessee) 


17 Am. Law Reg. 191. 


See also Cummings v. City of St. Louis, 90 Mo. 264. 


The Mayor v. Gill, 31 Md. 375, was a case in all 
essentials ike Newmeyer v. The Railroad Company. 
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Che court said (p. 392): 


‘The remaining question for consideration is the right of the 
appellees to maintain the suit. The bill is filed by them as taxpayers 
on real and personal property situated in the city of Baltimore. They 
sue in behalf of themselves and of all other persons similarly interested 
who may desire to make themselves parties to the proceeding. It has 
been argued that the wrong complained of is of a public nature, affect- 
ing the whole public alike, and can be redressed or prevented only by 
proceedings instituted on behalf of the public, in which the attorney 
general, as representing the state, is a necessary party, and that no 
action can be maintained by individuals, or relief granted on their 
suit. * * * Itis certainly well settled that public wrongs can not 

redressed at the suit of individuals, who have no other interest in 

he matter than the rest of the public. Thus, an individual can not 
ntain injunction to prevent a public nuisance, unless he suffers 
thereby some special damage; and the principle governing cases of 
kind has been supposed to be applicable to the present case. But 

that these complainants, as 


it appears from the averments of the bil 


axpayers of the city, and others similarly situated, in whose behalf as 
vell as their own the bill is filed, constitute a class specially damaged 
by the alleged unlawful act of the corporation, in the alleged increase 

the burden of taxation upon their property situated within the city. 
The complainants have, therefore, a special interest in the subject 
* + 
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natter of the suit, distinct from that of the general public. 
[f the right to maintain such a bill as this be denied, citizens and prop- 
erty holders residing or holding property within the limits of a muni- 
cipal corporation would be without adequate remedy to prevent the 
injury and damage which might result to them from the unauthorized 


r illegal acts of the municipal government.” 


sac 


Collins v. Ripley, 8 Iowa, 129, was a suit for an 
injunction to restrain county officers from canvassing 
votes cast at an election for removal of a county seat. 
Objection, that plaintiff showed no special interest. 
The court said : 

‘Collins complains in behalf of himseif, and others, as it is under- 
stood, though imperfectly stated, whom he represents to be citizens 
and residents of the present county seat, and avers that they are 
directly and materially interested in the retention of it at that place. 
His position as a citizen, and his interest as such in the public welfare, 
entitle him to present a petition to restrain a public officer from an act 
which would be a public wrong.” 


>. . - . So Pp ’ cys 
Page vy. Allen, 58 Pa. St. 338. 
‘“‘The interest of a taxpayer, where money is to be raised by 
taxation or expended from the treasury, entitles him to test in equity 
the validity of the law which proposes the taxation or expenditure.” 


If the decisions in Newmeyer v. Railroad Com- 
pany, The Mayor v. Gill, and the other cases of that 
class are sound, it seems to follow that the plaintiff is 
entitled to maintain this action. If one whois in danger 
of being called on to pay money into the public treasury, 
by reason of that fact has such an interest in: the due 
performance by public officers of their public duties 
that he may maintain an action in his own name to pre- 
vent or correct official dereliction, why may not one who 
is expecting and entitled to receive money out of the 
public treasury do the same? How can it be said that 
his interest is any less direct or certain? The Supreme 
Court of Missouri say that it is a private injury to the 
taxpayer of the county when he has to pay taxes to 
meet the interest on fraudulent bonds. It must, for 
like reasons, be a private injury to the creditor of the 
county when the fund to which he looks for payment of 
his debt is dissipated by some unlawful act. 


It is immaterial that in the cases cited the plaintiffs 
sued on behalf of themselves and the other taxpayers of 
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he county, while the present action is brought for the 
sole benefit of plaintiff Harshman. It was not the 
representative capacity of the plaintiffs in those cases— 
hich after all was self-assumed—but their private 
right growing out of the private injury they had sus- 
tained, that was held to give them a standing 1n court. 
In Cummings v. St. Louis, supra, Cummings did not 


profess to sue on behalf of anybody but himself. 


as 


me 


ea 


[t is likewise immaterial that while this suit seeks 
redress for a consummated wrong, the cases cited were, 
most of them, brought to avert threatened injury. In 
Willard v. Comstock this was not altogether so; the 
court not only enjoined any further sales of the county’s 
tax certificates, but also set aside those already made. 
[f it were conceded that the plaintiff Harshman, if he 
had known of collector Winterbottom’s misdoings in 
time, might have obtained an injunction against their 
continuance, it would be difficult to show that he can 
not maintain the present action ; for whether the relief 
sought be preventive or corrective, can be of no impor- 
tance when the question is as to the plaintiff’s right to 
seek any relief. Nor do courts of equity decide the 
question of interest in the plaintiff, and his conse- 
quent right to sue, on principles different from those: 
which govern in courts of law. 

[f the plaintiff can not maintain this action, a course 
of official misconduct, conceived and executed for the 
express parpose of injuring him, and knowingly and 
wilfully persisted in by the collector during his entire 
term, and resulting in preventing the collection of plain- 
tiff’s claims, will go unpunished, the plaintiff’s injuries 
will go unredressed, and future collectors, by a repetition 
of the same practices, will be able forever to prevent the 
plaintiff from realizing a dollar. 

The petition shows that but for the acts of the 
collector money would have come into the treasury more 


than sufficient to pay plaintiff’s warrants. It can not, 
therefore, be said that the connection between the col- 
lector’s act and the plaintiff’s failure to get his money 
is too remote, or that the one is not the proximate 
cause of the other. No intervening agency occurred or 
concurred to produce the result. If the money had come 
into the treasury the plaintiff would have obtained 
satisfaction ; the law provides the means for that. 


In County Court ex rel. Jenks v. Fassett, 65 Mo. 
418, it appeared that a grocer obtained from a manu- 
facturer of coal oil a barrel of oil marked by Fassett, 
who was inspector of oils, ‘‘approved.’’ This was the 
official mark, and had been put on by Fassett while 
the barrel was empty, in violation of law. The oil was 
below the test indicated by the official mark. The 
grocer sold some of it to a man whose wife was burned 
to death by an explosion of the oil. The inspector had 
given an official bond ‘‘for the use of all persons 
agerieved by his acts or neglect.** On demurrer to a 
petition counting on this bond and averfing these facts 
the lower court held that the husband was not entitled 
to recover, considering the injury too remote. The 
Supreme Court reversed the judgment, Sherwood, C. J., 
saying : 

‘‘ But for the inspector’s dereliction of the duties imposed upon him, 
it would have been beyond the power of the manufacturers to have 
put upon the market and successfully sold as genuine and safe, an 
article of oil, the sale of which the law condemned, and which the 
inspector was required to brand accordingly.” 

In Whitaker v. Sumner, 9 Pick. 308, it was held 
that where an officer had made a false return of levy 
and sale upon an attachment, whereby a subsequently- 
attaching creditor was prevented from levying upon the 
same property and making his debt, the latter had a 
cause of action against the officer, and might recover of 
him the amount of his debt. 


4() - 


The acts complained of in the present case are cer- 
tainly more intimately connected with the loss Harsh- 
man has sustained, than were those alleged in the above 
cases with the damage to the plaintiffs therein. When 
Winterbottom stopped the flow of money into the 
county treasury, it necessarily followed that the plain- 
tiff would not get his warrant paid; but it did not 
necessarily follow from the false branding of the oil 
barrels that Jenks’ wife would be burned to death, or 
from the false return of the sheriff in the Massachusetts 
case, that Whitaker would be misled into withholding 
his execution. 


[t is immaterial that the taxpayers are in law still 
aie ue ane 
liable for the taxes. 

In United States v. Morgan, 11 How. 154, Wood- 
bury, J., sald (p. 159): 

‘*And as the collector here has given a discharge for the duties to 
the amount of these notes, and has acknowledged the receipt of pay- 
ment for the duties to the government. as well as the importer, and 
received or paid over nothing for them which he was authorized to 
receive, he must stand chargeable forthat amount * * * Though 
the government might still possess a remedy against the importer for 
the duties, there having been no valid payment made by him, yet this 
is no bar if they choose to resort to their remedy on the bond of the 
‘Ollector, for his official negligence and wrong in taking for their 


revenue counterfeit or cancelled notes.” 


It is 710 defense that the COUNLY of Anox 
might sue. The county has sustained no substantial 


injury, and could recover at most nominal damages. 


The warrants which were unlawfully received by 
the collector had béen issued for work and labor done 
and services rendered and materials’ furnished to the 
county, and when they were taken up and returned into 
the county treasury, the obligations of the county for 
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such work and labor, services and materials were to that 
extent discharged, and as they were recelved at par the 

. r . ‘e ie - ‘cy y + ’ ’ é os ‘ r + ‘ 
county suffered no loss. Furthermore, all this was done 
with the knowledge and consent of the county treasurer, 
who accepted from the collector the warrants so received 

7 * ry’ i 1 ; _2 r ata ‘ 4 , ” + P - a y 
by him. The following statute defines the duty of the 
. © ’ ‘vat i) ; : ‘ , tT a > ms _ > a eye "oY > y 
treasurer in respect to recelving warrants from the 
collector : 

‘*No county treasurer shall refuse the payment of any warrant 
legally drawn upon him and presented for payment, for the reason 
that warrants of prior presentation have not been paid, when there 
shall be money in the treasury belonging to the fund drawn upon, 
sufficient to pay such prior warrants and any such warrant so pre- 
sented ; but such treasurer shall, as he shall receive money into the 
treasury belonging to the fund so drawn upon, set the same apart for 
the payment of warrants previously presented for the ordinary current 
expenses of the county, as mentioned in the preceding section, and in 
the order presented, so that no such warrant of subsequent presenta- 
tion shall remain unpaid by reason of the holder of such warrants of 
prior presentation failing to present the same for payment after funds 
shall have accrued in the treasury for their payment : provided, how- 
ever, that nothing herein contained shall prevent the treasurer from 
receiving from the collector all scrips and warrants lawfully received 
by him in payment of county tax ; provided, further, before the treas- 
urer shall receive such scrips and warrants, the collector shall make 
out a list of such scrips and warrants, under oath, specifying the 
number and amount thereof and from whom received; and said list 
shall be filed and preserved by the treasurer.” 


Rev. Stat. 1879. sec. 5371. 


The list required by this section to be filed by the 
collector with the treasurer, showing from whom the 
several warrants have been received, it may be remarked, 
is intended as a check on the collector, and enables the 
treasurer, by a comparison of this list with the warrants 
themselves, to determine with certainty whether the col- 
lector received them from the lawful holders. As 
already shown, the lawful holder of a warrant is either 
the payee named in it, or soine person to whom it has 
come by one or more assignments in full. Every war- 
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rant, therefore, carries its own evidence as to who is its 
lawful holder, and by comparing it with the collector’s 
sworn statement the treasurer may always ascertain 
whether it was lawfully received or not. 

Not only did the treasurer accept these warrants 
from the collector, but they were in turn accepted from 
the treasurer by the county court; that body is the 
fiscal agent of the county. 


R. S. Mo. 1879, sees. 1199, 5388. 


Hannibal, etc., R. R. Co. v. Marion County, 36 Mo. 
4. 


To it is confided the-duty of bringing the collector 
to account at each regular term of the court (7@. e., four 
times in each year ) for all county funds coming into his 
hands, and of exacting from. him in March of each year 
a complete statement of all the taxes (county, state, 
school, etc.) collected and uncollected for the previous 
year, and a settlement of the same. 


f > 


Rev. Stat. 1879, sec. 67 


The county court accepted and approved the settle- | 
ments, both of the treasurer and the collector, and ap- 
proved the acts of the collector in receiving warrants in 
payment of taxes. 

Under these circumstances, if the county should sue 
Winterbottom on his bond, she could recover but nomi- 
nal damages. The real loss has not fallen on her, but on 
the plaintiff Harshman. Her obligations have been can- 
celled to the full amount of the taxes discharged, and 
this with the full knowledge and approval of her fiscal 
officers and representatives ; while Harshman’s demands 
remain unsatisfied. Winterbottom’s illegal acts, there- 
fore, constitute no substantial wrong or injury to the 
inty ; but are a substantial injury to the plaintiff. 
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The breach of duty being, so far as the county is con- 
cerned, merely technical, according to some authorities 
she could not sue. 


Olmstead v. Brush, 27 Conn. 530. 


Taylor v. Mygatt, 26 Conn. 191. 


Paul v. Sleason, 22 Vt. 238. 
Jarker v. Kett. 12 Mod. 472. 


But even if the action could be maintained, the fact 
that the county’s liabilities have been discharged could 
be shown in mitigation of damages, and would reduce 
them to a nominal sum. 


The rule is well established and seems to be of uni- 
versal application that where a party has violated the’ 
rights of another, if he, at the same time and by the same 
act, discharges a liabilitv of, or in any way confers a 
benefit upon, the other, that fact may be shown in miti- 
gation of damages. 


Thus, Mr. Greenleaf, in discussing the rule of dam- 
ages in trover, says (2 Greenleaf on Evidence, sec. 276 ): 


‘* And if the property, in whole or in part, has been applied to the 
payment of plaintiff ’s debt or otherwise to his use, this may be consid- 
ered by the jury as diminishing the injury and consequently the dam- 


ages.” 


The principle is affirmed in many different classes of 
cases. For instance, where a collector of taxes, or an 
officer charged with the enforcement of a writ of attach- 
ment or execution has made an unlawful levy to satisfy 
a legal tax, or a valid judgment, and the proceeds of the 
property seized have gone to pay the tax, or to satisfy 
the judgment, or some other indebtedness of the owner, 
in an action against the officer for an unlawful levy, he 


acalinst 
unlawtul 


It was a sult 


i been applied, 
and the 


court 


,Ssuming that the 


to the payment of B's debt, 


reneral rule of damages. 
tain exceptions as well established as the rule itself. 


conversion of his property. 
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this fact in mitigation of dam- 


Helber. 35 Mo. 


. 


Supreme Court held this LO be Crror. 


of the 


measure 


no right to take the property of B and 
and ina suit by Bagainst A that 
damages which B could re- 
an exception in the case of an 


mitigate the 
ie authorities seem to make 
who commits a trespass by an honest mistake and in the dis- 


Ohio St. 299. 


In the former case the court say : 


below 


with 
the plaintiff’s damages, ye 


334, 18 a 
a collector of 
seizure and sale of a 
The seizure had been made to secure pay- 
ax due from the plaintiff, and the proceeds of 
as far as needed, to the pay- 
residue had been returned to 
refused to 
f the tax paid in mitigation of damages. 


dates, C. 


of the taxes should have formed a part of the deduction. 


what he believed to be his duty, and to mitigate the damages 
of the plaintiff which was paid by the 


The reasons of this rule are well stated in Doolittle 


McCullough, and Pierce 


The value of property, it is true, in an action of trover, is the 
But, under this general rule, there are cer- 
These exceptions 
st upon the same equitable principle that the rule does. 
le requires that the plaintiff should recover a just compensation, 
and no more, for the damages which he has actually sustained by the 
If the property has been re-taken, or re- 
turned after taken, in whole orin part, such fact is always regarded 
as an exception to the general rule that the full value of the property 
l be regarded as the amount of damages to be recovered; and 
the facts are permitted to be given in evidence in mitigation of dam- 


ase of this 


pre yper 


ages. Resting upon the same principle is the case where property has 
been taken in the exercise of a supposed right, and sold, and the. pro- 
ceeds paid for the benefit of the owner in discharge of his indebted- 
ness, when it afterward turns out that the taking and sale were with- 
out authority. * * If the proceeds of the sale had been paid to 
the owner, wherein would it have differed from a return of the pr /p- 


erty, or part thereof,to him? And we are not able to perceive why a 
payment of the proceeds for the owner, where he has unquestionably 
received the benefit of such payment, and the proceeding on the part 
of defendant has been in good faith, should not go in mitigation of 
damages,”’ 

Pierce v. Benjamin, 14 Pick. 356, was trover against 
a collector of taxes for an unlawful distraint upon a tax 
warrant. The collector had applied the proceeds of sale 
of the goods to the part payment of the tax, and claimed 
that he should be allowed this amount upon the «csess- 
ment of damages. The court sustained this claim, 


saying: 


‘The general rule of damages in actions of trover is unquestion- 
ably the value of the property taken, at the time of its conversion. 
But there are exceptions and qualifications to this rule as plain and 
well established as the rule itself. Wherever the property is returned 
and received by the plaintiff, the rule does not apply. And when the 
property itself has been sold and the proceeds applied to the payment 
of plaintiff ’s debt, or otherwise to his use, the reason of the rule ceases 
and justice forbids its application. In all such cases the facts may be 
shown in mitigation of damages. These principles are supported by 
many adjudications and are founded on equity and practical conven- 


ience, 


. 
we 
we 


To the same effect is Cressey v. Parks, 76 Me. 53: 


Howard v. Cooper, 45 N. H. 339. 

A debtor may maintain trover against an officer who 
attaches personal property of the debtor by law exempt 
from attachment; but if he has sustained no actual 
damage, he can recover nominal damages only; and 
where the property so attached was subject to a mort- 
cage, and, after the attachment, was, by direction of the 


ittaching creditor, who had become the legal owner of 


the mortgage, duly sold by the officer upon the mort- 
gage, and the proceeds of the sale, being less than the 
mortgage debt, were properly applied upon that debt, 


the sum for which the property was thus sold, it was 


held, should go in mitigation of damages; and there 
I 


was a judgment for nominal damages only. 


The rule is the same in trespass de bonis asportatis. 


Felton v. Fuller, 35 N. H. 229. 
Kaley v. Shed, 10 Met. 317. 
Baldwin v. Porter, 12 Conn. 484. 
Curtis v. Ward, 20 Conn. 207. 


Analogous principles are applied in the case of ex- 
ecutors de son tort. 

In Parker v. Kett, 12 Modern 466, Holt, C. J., 
said (p. 471 ): 

‘* And the reason of the law in other cases agrees with this; as an 
executor de son tort, who is but an executor de facto, if he does law- 
ful acts with the goods, as paying of debts in their degrees, it shall 
alter the property against the lawful executor; as, if he pay just and 
honest debts the rightful executor shall not avoid that payment; and 
yet it is an act done by one that hasnoright. Itis true heis not quit 
inst the rightful executor, but he shall maintain trover against 
him; but what shall he recover in damages? Only for so much as he 
has misapplied ; and all that he has well applied shall be abated in 
damages. If executor de son tort gets 300 1. of the testator’s 
oods, and pays it duly to a just creditor, there the lawful executor, in 
1y opinion, shall not even maintain trover against the wrongful exec- 
use it is a good payment and no prejudice to the executor.” 


And in Whitehall v. Squire, Carthew 104, Holt, C. J., 


AYA. 

lfeld it for law that where trover is brought by a rightful exec- 
utor against an executor de son tort, he cannot plead payment of 
bts, etc., to the value, etc., or that he hath given the goods, etc., in 
satisfaction of the debts. because no man ought to obtrude himself 
upon the office of another; nevertheless, upon the general issue 


cit 


pleaded, such payments shall be recouped in damages, as where the 
disseisor hath paid the chief rent, etc., that shall be recouped to him in 


« 


the damages in assise, brought against him by the disseisee. 


‘ 


-J 


To the same effect: 
Hopple v. Higbee, 23 N. J. L. 339. 
Buller’s Nisi Prius | Ed. 1817] 48. 
Mountford v. Gibson, 4 East. 441. 
Mr. Sedgwick, in his work on Damages: (side p. 
428), quotes from Dyer, 26, as follows: 

‘Tf a man disseize me of land, out of which a rent charge is 
issuant which has been in arrear for several years, and the disseisor 
pay it, if the disseisee recover in an assize, therent that the disseisor 
has paid shall be recouped in damages.” 

For the application of a like principle, see 
Taylor v. Henniker, 12 Ad. & Ell. 488. 
Butts v. Edwards, 2 Denio, 164. 


In Mayo v. The City of Springfield, 138 Mass. 70, 
an action against the city for unlawfully depositing 
earth upon the plaintiff’s lot, the city was allowed to 
show, in mitigation of damages, benefits accrued to the 
plaintiff from filling up his lot. 

These authorities leave no room to doubt that if 
Knox county were to sue collector Winterbottom for 
the misfeasance complained of by this plaintiff, he 
would be allowed to show, in mitigation of damages, 
that for every dollar for which he had given discharges 
to the taxpayers, he had received from them, and turned 
into the county treasury, an equal amount of the 


county’s obligations, and to this extent had reduced her 


indebtedness, and that the sora could recover, at 
most, nominal damages. 

Again. granting that the county might sue if she 
chose, yet, inasmuch as she has not been injured by the 
action of the collector, why should she be forced into 
the litigation? If the party really injured is willing to 
assume the risk and expense of suing, why not permit 
him to proceed? So long as the county interposes no 
objection, and it does not appear by plea or otherwise that 


is taking any steps, is there any justice in permit- 
is sureties to defeat the action 
of the only person who has suffered substantial Injury, 
on this cround / It may he sald that the county Can vet 


> ¥ } 
ne the tort-teasor and ! 


sue, and thus the defendants may be subjected to two 
actions for the same thing. Suppose this to be true, 
yet, unless the collector has been guilty of some wrong, 
there can be no recovery against him. and his prose- 
cutors will have the costs to pay—the penalty which 
our law deems, for all cases, the sufficient preventive of 
unwarranted litigation; and if he was guilty, though 
there might be two judgments there could be but one 
satisfaction. But in the worst aspect of this case, it 1s 
quite as much of a hardship to the county to be called 
on to prosecute a suit in which she has no real interest 


| 


as to the defendants to defend a double litigation. 


V. 


The petition is not uncertain or indefinite. Par- 
ticularity in pleading is not required where great 
rolixity would be the result, as would be the case if 
the plaintiff had attempted to set forth the names of all 
the persons whose taxes were unlawfully paid in war- 
rants and the amounts of the taxes thus paid. 

Stephen on Pleading *p. 355. 

but if it were uncertain, this defect could not be 
reached by demurrer. A motion*to make more definite 


| 


; 
is the proper remedy. 
R. S. 1879, sec. 3529. 
Bliss on Code Pleading [2 Ed.| see. 425a. 
Uncertainty, or indefiniteness, is not one of the 


crounds for which a demurrer will lie. under the Mis- 


Respectfully submitted, 
T. K. SKINKER, 
Of Counsel for Plaintiff in Error. 


a 


IN THE 


c™ 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887, 


tHE STALE. OF  MISSOURL, } 
WHO SUES AT THE RELATION AND | 
TO THE USE OF | 
GEORGE W. HARSHMAN, | 
Plaintiff in Error. | 

. 

vs. 


JNO. WINTERBOTTOM, PHILIP 
B LINVILLE, eé al. | 
Defendants in Error: | 


In Error to the Circuit Court of the United States fur the Eastern District 
of Missouri. 


STATEMENT AND BRIEF FOR DEFENDANTS IN ERROR. 


JOHN W. DRYDE! 
Attorneysfor Defend 


~~ Pierce Bros., Law Printers, 519 Pine St., St. Louis, Mo. — 


THE 


- 
4 
' 


& & ais r Mm NMmrtm TY : \. 7s. 
SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887. 


WHO SUES AT THE RELATION A 
rO THE USE OF 
GEORGE W. HARSHMAN, | 
Plaintiff in Hrror 


THE SFATE OF MISSOURLE ) 
N 


D | 


JNO. WINTERBOTTOM, PHILIP 
B LINVILLE, e¢ al. | : 
Defendants 270 Error 


In Error to the Circuit Court af the United States for the Kastern District 


of Missouri. 


STATEMENT AND BRIEF FOR DEFENDANTS IN ERROF 


JOHN W. DRYDE! 
Attorneysfor Def nde 


Pierce Bros., Law Printers, 519 Pine St., St. Louis, Mo. 


IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887 


THE STATE OF MISSOURI, } 
WHO SUES AT THE RELATION AND | 
TO THE USE OF | | 

GEORGE W. HARSHMAN, 

Plaintiff’ in Error. 
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JNO. WINTERBOTTOM, PHILIP 
B LINVILLE, eé al. 
Defendants in Error. — | 


In Error to the Cireuit Court of the United States for the EKustern District 


or Missouri. 


STATEMENT AND BRIEF FOR DEFENDANTS IN ERROR, 


STATEMENT. 

This was an action at law against the collector of Knox 
County, Missouri, and the sureties upon his official bond, for 
damages for alleged breaches of the bond. It was brought 
in the name of the State at the relation of Harshman, who 
alleged in his petition that he was a creditor of Knox County, 


and that, by certain wrongful 
icts of the collector, the county taxes were not collected and 
4 y, and that in consequence he was not 
ible to get payment of his warrants from the county. 

There was a demurrer to the petition, which was sustained 
by the lower court, and judgment accordingly for the de- 


u 


ndants And to reverse that judgment, the plaintiff has 


\s the case turns wholly upon the sufficiency of the peti- 
ae ee 
. \ will state briefly the substance of its averments. 
[hev were these:—- 


In December, 1878, the defendant Winterbottom, having 


been chosen collector, gave bond to the state with the other 


defendants as his sureties, inthe penal sum of $100,000. 
The bond was conditioned, ‘‘ that said Winterbottom should 


faithfully and punctually collect, and Pay over, all state 
] 


‘OUTIL (fh sided 


9 
tor 909 Y ee ee rs next ensuine the firs 
other revenue tor two years next ensuing the first 
lay of March, 1879, and should in all things faithfully per- 


iii the aduties ot the Sala OTIC of collector accurding to 


In the year before this—1877—-relator had recovered in the 
urt below two judgments against Knox County, upon 


bonds of the county issued to the Missouri & Mississippi IR, 
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R. Co. Of these, one was for $3,258.15, and the other was 
- om ‘ a | 2 » a4 - , : -* “ ‘ ‘ . 9 

for $6,764.44. By the charter of said railroad, a_ special 


tax of one-twentieth of one per cent. per annum only was 
provided for, and this being insufficient to pay the Judgments 
in full, relator by mandamus required the County Court to 
issue him warrants on the ordinary revente funds of the 
unty for the unpaid balance thereof. This was done in 


1, [0 /Q, relator receivin 


¢ two warrants, which on March, 


Id, 1570, he presented to the county treasurer for pay ment. 


ere being no money in the treasury to pay them, the treas- 


irer so certified on the back of each. and entered them 
his register, as required by section 5,370 of the Rev. Stat- 


of Missouri of 1879. These warrants were so registered 


any other warrants which were outstanding between 


March 18, 1879 and March 1, 1881, and were,—it was aver- 
red,—entitled to be paid first out of the county revenues, and 
would have been paid in full, if the county taxes had been 
collected and paid into the county treasury as required by 
law (p. 4, printed Record ). 

The ordinary revenue of Knox County consisted of an an 
nual tax levy of fifty cents on the $100 of the assessed value 
of property in the county; and this, as levied for the years 
1579 and 1880, if it had been collected, would have produced 
for each year about $13,500; or, for the two years, $27,- 
Ooo. 

By law, it was the duty of the collector to collect taxes in 
money, except where county warrants were presented to him 
by a holder thereof, in payment of county taxes existing 
against such holder; and by law, no warrant could be made 
payable to bearer, and if so payable, would be void; and no 
one could be the holder except the person named therein, as 
payee, or his assignee by an assignment thereof in full. 
( Printed Rec., p. 4, bot.. and p. 5, top. ) 

Winterbottom, in disregard of his duty as collector, and 
with the wrongful intent to prevent money coming into the 
county treasury, and to prevent Harshman from receiving 
from the county any payment on account of his warrants, 
wrongtully received fromsundry persons,in payment of county 
taxes, county warrants, which were either payable to bearer, 
or were not payable to them, said persons, and were not 
assigned to them by assignments in full, and gave them full 
acquittances for all such taxes due from them; and so, from 
March 18th, 1879,to March Ist,1881, he collected all the coun- 
ty taxes in such warrants, and gave ail the tax-payers of the 
county full acquittances, without payment by them of any 
money to him. During said years 1879 and 1880, he made. 
statements to the clerk of the County Court of taxes so col- 
lected by him, and delivered to the treasurer the warrants he 
had so received; and he and the treasurer, at various times 
in those years, made settlements of their official accounts with 


the Count, Court, and the treasurer exhibited to the court 


and filed all the warrants so received by the collector; and 
the court approved their settlements and the acts of the col- 
lector in receiving said warrants in payment of taxes as afore- 
said; and ratified and confirmed the release and discharge 
of said tax-payers from payment of their taxes as aforesaid, 
so that the same could not again be demanded of them. 


(Printed Rec., pp. 5 and 6. ) 


By said means, Winterbottom had wrongfully prevented 
any money from coming into the treasury; and, in conse 
quence, Harshman hac been unable to obtain payment of his 
warrants. All Winterbottom’s said acts—it was further 
averred—were done with the unlawful and fraudulent purpose 
the collection and payment of Harshman’s war- 


of defeating 


rants, and did defeat such collection and payment. 


The grounds of the demurrer to this petition were: 

1. That it did not state facts sufficient to constitute a 
cause of action. 

2. hat, on the facts stated, defendants were not answer- 
able in any action at law brought upon their bond by _plaint- 
iff, at the relation of Harshman. 

3. That the wrongs complained of in it were wrongs done to 
Knox County, for which it had the exclusive right to sue at 
law, and that it was not made plaintiff in any way. 

4. ILhat, from the facts stated therein, the law did not 
imply damage to Harshman; and that no special damage to 
him was shown therein, and hence no cause of action in his 
favor shown. 

5. That Harshman had neither legal nor equitable title 
to sue—no legal title, because the wrongful acts complained 
of are Wrongs to the county which an action by it would re- 
dress; no equitable title, because it did not appear that the 
county had been requested to sue for the delinquencies com- 


plained of, or had refused so to do. 


The following are, in substance, the statutory provisions 
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of Missouri relating to the levy and collection of county 
taxes, the issuing and payment of warrants, and the auditing 
of claims and the disbursement of county revenue, under the 
direction of the county courts 

There can be levied for county purposes, annually, in coun- 
ties like Knox, taxes, in the aggregate not above fifty cents 
on the hundred dollars valuation. (Const. 1875, Art. X, 
Sec. 11.) The county taxes, together with taxes for state 
and school purposes, are extended and entered by the county 
clerk upon the tax book, annually made by the county as- 
sessor, which, after being corrected and adjusted, is, at a time 
not later than ninety days from February 20th, delivered to 
the county collector. (2 Rev. Stats. Mo. for 1879; §§ 6718, 
6722, 6723 and 6744.) The collector, upon receipt of the 
tax book, with the county taxes stated therein, receipts for it 
to the county clerk, and by the latter 1s charged with the 
whole amount of the taxes therein. (/d. $6744.) The col- 
lector is required to notify the tax-payers of the county when 
and where he will meet them to receive payment of their 
taxes, and to attend and receive them accordingly. (id. §§ 
6748, 6749 and 6753. He is given power to seize and sell 
the goods of tax-payers not paying, and so compel pay- 
ment. (J/d.§6754.) Such taxes as he cannot collect he 
puts on a delinquent list which, on the first Monday of March 
next thereafter, he returns to the county court, under his 
oath. At the same time, he makes his settlement with the 
court of all moneys received by him, and is credited by the 
court with the amount of all such taxes properly returned de- 
linquent upon his said list. (Jd. §§ 6770 and 6772.) Such 
settlement is required to be entered of record by the court, 
and so as to show the amount due the state and county, re- 
spectively. (/d. § 6775.) 

On the 5th of every month, the collector must file with the 
county clerk a statement of all state, county and other taxes 
collected by him; and, on the 15th of the month, pay the 
same into the state and county treasuries, respectively. (Jd. 
§§ 6780 and 6822.) If he fails so to pay in such taxes, he 


~ 
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forfeits his commissions, a penalty of ten per cent.; and 

' tis the duty cf the prosecuting attorney of the county to pro- 


‘n thirty days, to ccllect them from him by suit on his 


ceed 

official bond.  ( ld. 86781.) His services for collecting 
ire paid by commissions upon what he collects, to be 

retained out of the sta and county taxes So collected, and 

o be credited to him in his settlement. (/d. § 6785, pars. 

XII. and XIII. ) 

In case of default by the collector in the paying into the 
nty treasury, at the times required by law, taxes due the 
nt llected by him, he and his securities become liable 

: ten per cent. per month of the amount he so 
Is pay; and a special and summary remedy to reeover 
| sso d f to the county, by motion for judg- 
nm 1 uit Court. 1 pe prosecul d an thie OMIA: of 
he cor : iven. (ld. $6855. ) 

power to audit and settle all accounts against the 
ul ) r the payment out of the county treasury 
' found « yy the county thereon, is vested in the 

rt (/d. § 5,388), which also has the control and 
nanag it of the property of the county, and is required 
n settlements with the treasurer to ascertain the amount of 


: 
Pataices and 


funds, in his hands, and to what particular 


Jtund it appertacns (1 R. 5S. § 1,199). And,when the court 
ascertains any sum of money to be due from the county, it is 
required to order its clerk to issue a warrant therefor in the 
following form: 

‘Treasurer of the county of 
lars out of any money in the treasury 
press the particular fund as the case may require). 


pay to 
appropriated for 


i ( 


{ CX 
Given at the court house this day of i ae 
by order of the County Court. A. B, President.’’ 


(2 R.S.§ 5,394). Warrants are assignable only by assign- 
1ents written out in full, and no blank indorsement is of any 
effect to transferthem (/d. § 5,397). Upon presentation of 
them for payment, if there is no money in the treasury for 


that purpose, the treasurer must so certify onthe back of 


a 


ret hoon 


them (/d. § 5,396). He also must keep a register of them 
in a book, giving their number, dates and amounts, and when 
presented for payment, and all warrants so presented are to 
be paid out of the funds mentioned tin such warrants, and 
in the order in which they shall be presented for payment 
(Id. § 5,370). And the treasurer may not refuse to pay 
any warrant legally drawn upon him and presented because 
warrants of prior presentation have not been paid, when there 
is money in the treasury, belonging to the fund drawn upon, 
sufficient to pay such prior warrants and the one so presented, 
but must, as he receives money belonging to the fund so 
drawn upon, set the same apart for the payment of warrants 
previously presented, so that no such warrant of subsequent 
presentation shall remain unpaid by reason of the holder of 
such warrants of prior presentation failing to present them, 
after funds shall have accrued tn the treasury, for their pay- 
ment. (/d. § 5,371.) By one section of the statute, the col- 
lector is required to receive all county warrants presented by 
the legal holder in payment of any county revenue existing 
against such holder (/d. § 5,408), and by another section, 
all state and county taxes are to be paid in coinor U.S. 
legal tenders, national bank notes or auditor’s warrants, pro- 
vided that county warrants may be received in payment of 


county taxes. (ld. . 6,750. ) 


BRIEF. 


The demurrer was properly sustained. The petition does 
not state facts sufficient to constitute a cause of action in favor 
of relator, Harshman. 


¥ 


The action is one for breach of duty by a public officer, 
for which he and his sureties are to be held responsible. To 
maintain such an action, it is necessary to show that the par- 
ticular duty neglected, or ill performed, was one which the 
officer owed directly to the plaintiff. It is not enough that 
plaintiff may have an indirect interest in the performance of 
the duty. It must be owing to him. 

Harrington v. Ward, 9 Mass. 251. 

State ex rel. Trav. Ins. Co. v. Harris, e¢ al. 89 Ind. 363, 
Dehn v. Heckman, ef al., 12 Oh. St. 183. 
Ware v. Brown, 2 Bond, 267. 

Terrell v. Andrew County, ef al., 44 Mo. 313. 
State use Lovell v. Todd, 57 Mo. 218. 

Kahl v. Love, 37 N. J. (Law),'7, 8, 9 and Io. 
Strong v. Campbell, 11 Barb. 135. 

Cooley on Torts., pp. 389, 394 note I. 

Murfree on Official Bonds, Sec. 468. 

(S. FP.) Fish v. Kelly, 17 ©. B. (N. S.) 20a. 
(S. P.) Savings Bank v. Ward, 100 U. S. 202. 


If a sheriff has an execution against A. it is very plain that 
he owes to B., who is not a party to the execution, the duty 


of not levying on his goods to satisfy the debt of A., and if, 


in violation of that duty, he does levy on B.’s goods and sells 
them, then of course B. has a right of action for that wrong. 
So if a tax collector has a tax bill against C., he owes to D. 
the duty not to levy on his goods to make the tax which C 
owes. And if, unmindful of that duty, he does levy on D.’s 


property for C.’s taxes, clearly D. can sue him for the dam- 
ages sustained by him. 
illustrations of which will be found 


In all cases like these 
in two of the cases cited in the brief of relator, to-wit: State 
vs. Moore, 19 Mo. 372, and State vs. Shacklett, 37 Mo. 
284—it is very plain that there are such direct obligations 
of duty to the plaintiffs as give them rights of action for 
the injuries sustained by them. And one can hardly imag- 
ine to whom else than B. and D., in the cases supposed, 
the duty would be owing. Certainly, at any rate, no one 
would think it was owing to creditors of, or sureties for B. 
and D., no matter how much the injuries sustained by the 
latter by the wrongful levies might cripple them, and so 
prevent them from paying their debts owing to said credi- 
tors, or for which said sureties might be bound. 

But the petition in this case does not show the breach of 
any duty owing by the collector to the relator. It does not 
appear that Winterbottom owed to Harshman the duty of 
collecting the county revenue in money and paying it into 
the county treasury. The only breach of duty alleged is the 
collection of the taxes in void warrants, or in warrants not 
belonging to the persons from whom the collector received 
them. This is equivalent to an allegation that the collector 
failed to collect the taxes at all. For to collect only in void 
warrants, or in warrants not owned by thetax payers produc- 
ing them, is the same as no collection. But there was no rela- 
tionship, or privity of contract, between Harshman and Win- 
terbottom which bound the latter in any obligation of duty 
to the former to collect the taxes of Knox county. They 
were not due to him. They were not his property. If col- 
lected they could not have been paid to him. And if paid 
to him, such payment would have been wrongful, and no dis- 
charge of the collector’s duty. 

_ The most that can be said is that relator had an indirect 
interest in the performance by the collector of a duty that he 
owed to another. He was a creditor of the county, and as 
such, interested in the collector’s doing his duty to the county 
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rly. But that did not make that duty one owing to 


prop¢ 
him atall. It did not make it a duty in which he had a di- 
rect and special interest,’’ within the meaning of Judge 
Cooley’s opinion in Raynesford vs. Phelps, 43 Mich. 342, or 
such as existed in the several other cases cited in relator’s 
brief. On the contrary, it only gave to him asecondary and 
indirect interest in the discharge by Winterbotton of his duty 

Knox county, and brings his case clearly within the prin- 
ciple of the several cases 1n Massachusetts, Ohio, Missouri, 


Indiana and New Jersey cited by us above, in which it was 


held that the plaintiffs could not recover. [he'same principle 
was recognized and applied by this court in its opinion in the 


‘ : PB. 4 ] . T ‘ — 

ase of Savings Bank vs. Ward, 100 U. S. 202, where: also 
yme of the cases so cited by us were reviewed and approved. 

lo the facts of those cases, and the reasoning of the courts 


by which they were decided, we particularly commend the 


[I. 
The duty of collecting the county taxes was one which 
Winterbottom owed directly to Knox County, and to it alone. 


‘ “h 7) * <> | y > + 2 +1, > eS a So | .f » ' ry ¢ 4 
ne taxes were the property O} the county : and oO! no one 
> Re Stats Mo Pag Secc. 6712 67 la he 
2 Kev. stats. Mo. 1579. Secs. 6718, 6722, 6723 and 


Davis v. Bader, 54 Mo. 168. 


~ . : : | ye 
For them Winterbottom was bound to account to the 
county, and to no one else 


Stats. Mo. 1879, Secs. 6770, 6 
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¢ 


97 SO 
For the purpose of collecting them he was the agent of 
the county, and of no one else. 


Logan v. Barton County, 63 Mo. 341. 
By law he was bound to pay them to the county’s agent, 
the Treasurer, and to no one else. 


2 R. S. 1879, Secs. 6780, 6822, 6855. 
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And fora failure to pay them to the Treasurer he was 
liable to heavy penalties, a right to recover which, as also 
the unpaid taxes, from him and his sureties, was specially 
given by statute to the county, and to no one else, 

2 R.S. 187g, Secs. 6781 and 6855. 


The county, then, as the one to whom the duty was owing, 
and as the owner of the taxes charged to have been not col- 
lected by Winterbottom, was the party whose legal right 
was affected by his default, and as such was the only party | 
entitled to an action’ at law against him therefor. At law 
the action must be by the party whose legal right has been 
affected. 

1 Chitty’s Pldg., p. 1. 
People v. Ingersoll et. al., 58 N.Y. 1. 


Moreover, independent of any light derived from the rules 
of pleading and procedure, the statute in direct terms points 
out the county as the party_in whose name suits against the 
collector, for failure to collect and pay over the county reve- 
nue, shall be brought. 

‘‘Proceedings under this section shall be in the name of the 
state or county, as the case may be’’ its the language of the 
Statute. 

2 Rev. Stat. 1879, Secs. 6781 and 6855. 

And this we submit must be held to be exclusive of any 
right in any one else to sue for such default. For otherwise 
the collector would be subject to more than one suit for the 


Same matter. 


IIT. 


The fact that Harshman was a warrant creditor, and that 
his warrants were prior in date of presentation to those of 
others, did not create any such relation between him and the 


collector, or give him such an interest in the taxes, as would 


entitle him to an action against him for breach of his duty in 
failing to collect them. For:— 

1. A creditor has no such interest in debts due by 
others to his debtor. or in the debtor himself, as that he can 
maintain an action for a wrong done to his debtor, by reason 
of which the debtor is disabledfrom paying his debt to him. 

State use Lovell v. Todd, 57 Mo. 218. 
King of Spain v. Oliver, 1 Pet. C. C. 276, 288. 
Dale et al. v. Grant et. al., 34 N. J., (Law) 148. 
Anthony v. Slaid. 11 Met. 290, (Shaw C. J.) 
Cunningham v. Brown, 18 Vt. 126, (Redfield J. ) 
Rockingham M. F. Ins. Co. v. Boscher, 39 Me. 253. 
Conn. Mut. Life Ins. Co.v. N. Y.& N. H.R. R., 
25 Conn. 265. 

The same principle applies (but with far greater force ) as 
that which governs in suits of stockholders against directors 
and other officers of corporations. As to them, it is well 
settled that no stockholder can recover damages in an action 
at law against directors or officers forloss of the value of his 
stock by reason of their mismanagement of the corporate af- 
fairs, but that he must look for his redress to the results of a 
Suit against them by the corporation itself. 

Smith v. Hurd, 12 Met. 383, (Shaw C. J.) 

Winter v. Baker, 34 How. Prac., 183. 

Smith v. Poor, 40 Me. 415. 

Hersey v. Veazie, 24 Me. 9. 

ae oth Os es Sa 54 Me. I81. 

Brown v. Van Dyke, 4 Halsted, (N. J.) 795. 

Abbott et al. v. Merriam et al., 8 Cush. 590. 

Memphis v. Dean, 8 Wall, 73. 

Gardner v. Boston Theatre Co., 104 Mass. 378. 

Greaves v. Gouge, 69 N. Y. 156. 

Wilkie v. Roch. & St. L. R. R. etal., 19 N. Y. Sup. 
R. 242. 

Allen v. Curtis, 26 Conn. 456. 

Garner v. Pollard, 10 Bosw. 690. 

Butler v. Kent, 19 Johns, 228 


The same principle has also in like manner been applied to 
suits against delinquent officers of corporations by creditors of 


who, it was held also, could not recover. 


s 


the corporations 
Winter v. Baker, 34 How Prac., 183. 


2. The injury, if any, sustained by him was only the in- 
direct and remote result of the collector's wrong doing, and not 
the direct and proximate result of it. The non-collection of 
the taxes was a cause of the county not having money in its 
treasury to pay its debts, and the county's not paying its 
debts was the cause of relator’s injury. But it was the latter 
which was the proximate cause of that injury, and not the 
former; for, if the county had received money from other 
sources than the uncollected taxes, as from fines, forfeitures, 
sales of property, or by borrowing, and had paid relator,then, 
notwithstanding that the collector had failed in his duty, re- 
lator would not have suffered. Or if, on the other hand, 
the collector had properly collected and paid the taxes into 
the treasury, but yet the Treasurer had refused to pay rela- 
tor’s warrants, then the relator would have been just as much 
harmed, as he now claims to be through the collector’s de- 
fault. Sothen, though it be conceded that he has suffered 
by reason of the collector's misfeasance of his duty to the 
county, yet itis apparent that such suffering is, in effect, at 
least, one degree removed from the original effect of that 
misfeasance. And for such secondary effects of wrongs the 
law affords no remedy. Causa proxima non remota specta- 
tur is the maxim of the law. If it went further than the first 
effect, then there would be no end of the litigations which 
might spring out of a single wrong. For with equal propri- 
ety it might seek to repair injuries resulting in the third, 
fourth, fifth or any other degree removed from the first. 
It would not stop with redressing Creditor Harshman’s inju- 
ry, but would pass on to make good the losses accruing to 
his creditors, and to the creditors of his creditors, and so on 
and on infinitely. 


Dale et al. v. Grant et al., 34 N. J., (Law) p. 148. 
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Kahl v. Love, 37 N. J. (Law) pp. 7, 8, 9 and Io. 
State use Lovell v. Todd, 57 Mo. 218. 
Smith v. Hurd et al., 12 Met. 387, (Shaw C. J.) 


Cooley on Torts. pp. 68 and 69. 


As was said by Shaw, C. J., in Smith vs. Hurd, supra 
‘ Thousands of instances occur in which one sustains conse- 
quential and incidental damage from the misconduct of an- 
other withcut a remedy at law. By the misconduct of the 
officers or agents of a parish, town, county, or even of the 
State or the Union, defalcations may take place, treasure be 


squandered and wasted, and all the members of the respec- 


tive aggregate bodies suffer damage for. which the law, from 
the nature of the case, can afford no direct remedy.’’ 
And as again was said by Beasley, C. J., in Kahl vs. Love, 


~ 


supra, quoted by this Court in its opinion in Savings Bank 


vs. Ward, 100 U. S., 202: ‘* The limit of the doctrine relat- 
ting t able negligence is, that the person occasioning 


oss must owe a duty arising from contract or otherwise 
to the person sustaining such loss. Such a restriction on the 
right to sue for a want of care in the exercise of employ- 
ments, or the transaction of business, is plainly necessary to 
restrain the remedy from being pushed to an impracticable ex- 
treme. There would be no bounds to actions and litigious 
intricacies if the ill effects of the negligence of men could. be 


followed down the chain of results to the final effect.’’ 


3. It does not necessarily follow that, if the collector had 
collected all the taxes in money and paid them into the county 
treasury, relator would have been entitled to any of them. 
After so coming into the treasury they would have been sub- 
ject to appropriation by the County Court, in its discretion, 
to meet the various necessities of the county, such as the sup- 
port of the poor, the making and repair of roads, the salaries 
of officers, the expenses of the administration of justice> and 
other current and uncertain expenses. The discretionary 


power thus to appropriate the ordinary revenue, is plainly 
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vested in the Bt Court by statute—( Rev. Stats. 1879, 
§§ 1199, 5370, 5371, 5388 and 5394 )—and has been recog- 
nized by this san in Findley vs. McAllister, 113 U.S., 109. 
And it cannot be controlled, or superceded, by any other 


court. 

East St. Louis v. U. S., ex rel., Zebley, 110 U. S., 
324. 
Clay Co. v. McAleer ef al., 115 U. S., 617. 

Relator’s warrants—assuming them to have been made in 
conformity to the law (Rev. Stats., §5394)—did not entitle 
him to payment in priority of cian warrants, except those 
drawn upon the ‘‘ particular fund’’ appropriated for such 
purposes, and mentioned in the warrants as the fund out of 
which they were to be paid. {Revised Statutes, §§ 5394, 
S370 and. §371.) And how much of the $27,000 
of taxes not collected by Winterbottom in 1879 and 
1880, if any, would have been so appropriated to the partic- 
ular fund mentioned in relator’s warrants cannot, of course, 
be known. Hence, even if it were conceded—as it is not— 
that, if the taxes not collected would have been appropriated 
by the county to the payment of the ‘‘ particular fund men- 
tioned in his warrants,’ he would have had such a direct and 
special interest in them as would have entitied him to sue the 
collector for not collecting them, yet his case fails because it 
is not apparent that they would have been so appropriated. 
And the fact that relator’s right was only to an uncertain 
share of a general tax, and that, too, liable to be appropriated 
to other uses than his, distinguishes this case widely from 
those of Amy vs. Supervisors, 11 Wall, 136, and Findley vs 
McAllister, 3 U.S. 104, relied on by him. In both those 
cases the taxes which had been ordered levied, and the failure 
to levy which, or the obstruction in the collecting of which, 
was the basis of the complaints of the respective plaintiffs 
therein, were spectal taxes required alone for the purpose of 
paying the judgments of the plaintiffs, and in which neither 
the counties nor any one else than those plaintiffs had any 


interest whatever. And those cases therefore do not apply. 
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4. Relator, by virtue neither of his original judgment 
claim, nor of his warrants taken in payment of it, had any 
lien on, or right in, the county revenue, or any particular 
part thereof. He was only a general creditor holding the 
vritten orders of one officer of the county upon another 
officer to pay him so much money out of a certain fund. 
These orders or warrants were simply choses in action of the 
county, enforceable against it in the same way as all like choses 
in action. They gave him no right to demand any part of 
the revenue while in the hands of the collector, or the tax 
payers, or to compel the payment of such revenue to him, 
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except when in the hands of the treasurer. His position, 
ind his relation to the taxes to be collected, were widely dif- 
ferent from those of the plaintiffs in the case of Amy vs. Su- 
isors, and Findley vs. McAllister. They were judgment 
reditors, and the taxes there involved were special taxes 
aay their judgments only, and the collecting of 

which was only the enforcement of the process of the courts 
sued to execute those judgments. In relator’s case the 
judgment was out of the way, and he had noprocess of court 
to be enforced, but stood simply in the attitude of an ordinary 
warrant creditor. [he taxes were general, not special, and he 
had no more right to or interest in them than other creditors 


of the county. 


5. If relator, as one warrant creditor, can sue the collector 
and his sureties for his share of the $27,000 of taxes not col- 
lected, it is plain that on like principles every other warrant 
creditor, or for that matter every creditor of every kind can 
maintain an action for his share also. Possibly those whose 
warrants were of prior presentation would take precedence 
in point of satisfaction over those which stood later on the 
registration list. But none the less, in the order of their reg- 
istration at least, they would all be entitled to sue, until the 
entire $27,000 had been recovered. And so, not only would 
the defendants be harrassed with a great number of actions 


for the same default, but the county itself would be deprived 
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of all control of its own affairs. Or, if it be held that the 
county by virtue of the express provisions of the statute ( Rev. 
Stats. 1879, § 6,855), could also sue, as would seem unde- 
niable, then the collector and his sureties would be liable to 
pay twice for his defection. Such a state of affairs would be 
exceedingly mischievous and unjust, and utterly subversive of 
all order in the administration of the county’s affairs. 

Abbott v. Merriam, e¢ a/., 8 Cush. 590. 

Smith v. Hurd, 12 Met. 383. 


Moreover, it would involve splitting up one cause of action 
for the $27,000 of taxes into as many parts as there were 
creditors. A cause of action is an entirety, and may not be 
divided. 

See Chitty on Pldg., (goth Am. Ed.) * p. 199, note 5. 
Smith v. Jones, 15 Johns, 229 

Willard v. Sperry, 16 Johns. 121 

Colwin v. Corwin, 15 Wend. 557. 

Stevens v. Lockwood, 13 ld. 044. 


Flaherty v. Taylor, 35 Mo. 451. 


IV. 

Relator’s injury, if any there were under the facts shown, 
was only one common to all the members of the community. 
The petition shows no special damage to him. __ He still has 
his warrants, which bear interest at six per cent. per annum, 
and prima facie are worth par. It does not appear that they 
have depreciated in value. Moreover, any hurt suffered by 
him could be cured by an action by the county, whose cred- 
itor he is, and under whom he claims. Where such a rem- 


edy exists there is no damage, either special or general. 
Smith v. Hurd, 12 Met. 387. 
Garner v. Pollard, 10 Bosw. 690. 
Butler v. Kent, 19 Johns. 228 
If the county, on demand made, should refuse to sue the 


collector, relator would find relief in a suit in equity. 
Memphis v. Dean, 8 Wall, 73. 


ttances to the tax-payers, and 


accounts with the County Court as 
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exhibited the void warrants 
his settlements and his 
tax-payers, does not give relator a standing, if 
has none. None of those things would be any 
sainst the collector and_ his 
had failed to collect, or had 
The County Court, like the 
he county with limited powers. 
1one of the force of judgments 
him may be collected by the county, 
ttlements. This is well settled by the 
| y many decisions. 
60 Mo. 
v. Phillips, 45 Mo. 79. 
Andrew Co., 49 Mo. 
, etc., v. Roberts, 62 Mo. 389. 
Saline Co. v. Wilson, 61 Mo 23/- 
ie County Court had no more power to accept from the 


} 
4 
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ector, in discharge of his duty to the county, void war- 
han it would have had to accept Confederate notes, or 
unterfeit money. And its action in so doing would be as 
nuch a nullity in the one case as inthe other. And the county, 
withstanding such action, would have the right to sue and 
of the collector all the taxes for which he had thus 
counterfeit money, or void warrants. The county 


an agent of limited powers could not give away 


“oo 


to it. or release them without a consideration. 


Nor is there any foundation for the argument made on re- 


lator’s behalf, that the county has suffered no substantial in- 


jury by the collector’s action, for the alleged reason that it has 


sotten a benefit equal in amount to the taxes not collected, 
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in the cancellation of a like amount of its obligations, to-wit: 
warrants received by the collector, and that, therefore, it has 
no ground of complaint or right to sue. 3 
The argument might have force if we could assume that 
the warrants cancelled were indeed valid obligations of the 
county, and had been taken from persons having title to them: 
that is, their holders. And, except upon such assumption, it 
is obvious that it can count for nothing. For unless the ob- 
ligations were binding on the county, clearly the cancellation 
of them would be useless, and the taxes released in exchange 
for them would be simply thrown away; and unless they were 
taken up from the real holders, the destruction of them wouid 
in no wise relieve the county from liability to those who could 
show title tothem. But,in fact, no such assumption is possible 
under the averments of the petition. The allegations there 
are,—and it is of the very esssence of relator’s case that they 
should be so—that the warrants received by the collector 
either were not payable to the persons from whom they were 
received, and not duly assigned to them, and said persons 
were ‘‘not the legal holders of them,’’ (Rec. p. 5), or that they 
were ‘‘ payable to bearer.’’. (Rec. p. 6 ) And the allegation 


éé 


also is that ‘‘ no county warrant can be made payable to bear- 
er, and any payable to bearer is null and void.’’ (Rec. p. 
5, top.) The argument thus is inconsistent with the peti- 
tion, and a plain departure from it. If one stands, the other 
must fall. They cannot stand together. The county has de- 
rived no benefit from the matters averred in the petition, 
which would deprive it of a right to sue defendants, and so 
leave the way open for relator to sue, as he claims the right 
to do. Its taxes to the extent of $27,000 were given away 
for claims that it did not owe, and so were lost to it. 
For this loss it, and it only, is the party who can sue. 

And even if it had derived a benefit, it would not lie inthe 
mouth of the collector to set up that fact in answer to a suit 
against him by the county. He, when charged with direct 
disobedience of and non-compliance with the law, would 


ever be heard to sav that such disobedience had worked no 


[he averments of the petition, that the collection of the 
warrants, &c., &c., was made 
ith a fraudulent intent to prevent relator from obtaining 
iyment of his warrants, are irrelevant. If the other allega- 
tions are not sufficient without them to show a cause of ac- 
on in relator, they are not sufficient with them added. If 
or’s so collecting worked a legal injury to relator, 
then he would be responsible to him for damages, no matter 
vhat his intent was. But if it did not work such legal injury, 


nat 1s an Injury for which an action would lie, then the fact 


t if him with a bad intent would not make 
rit 
An act whi joes not itself amount to a legal injury can- 
nable because done with a bad intent. 


If A. should sue B. for damages for failing to collect and 
ay over to C. $5000 of accounts, which C. had employed 
lect. and out of which, when collected, he (C. ) 
had promised him (A.) to pay a note of $1,000 that he owed 


im, would he add anything to the strength of his case by 


ae 


verring that B.'s failure to collect the accounts for C. was 
‘pose of preventing him from hav- 
the means to pay nis note to oo and to prevent A. from 


ig payment of his debt?. We submit that he would 


| in os ¥ + 4 ? : ° . y > ; 5 + : > »y* y 
not; also, that no more in one case than in the other would 
he have a cause of actio 


[he relator’s case is wholly without a precedent to support 


it. The very fact that it is so is strong evidence that it is not 
well grounded. There have been multitudes of instances of 
defalcations by collectors, treasurers and. other officers of 
counties, cities, towns and states, whose duties bound them 
to collect, or preserve, the funds of their respective munici- 
palities, and where such defalcations have, in a greater or less 
degree, prevented the payment to creditors of the municipal- 
ities of the debts duethem. But yet there are no cases to be 
found in which actions have been brought by such creditors 
against the defaulting officers, or their sureties, to collect of 
them their unpaid debts, or damages for their non-payment. 
If any such right of action as the relator now claims in his 
favor existed tm favor of such creditors, or had been thought 
by the suffering creditors, or their legal advisers, to exist, 
suits would have been brought, and have found their 
way to the higher courts. Yet none such appear. Nor 
are there other than a very few, if any, cases in which per- 
sons suffering indirect injuries from the neglect or wrongful 
acts of others have been held entitled to a right of action for 
such injuries. One such appears in the decisions of the 
Supreme Court of Missouri, and is cited by the relator in 
his brief. That is the case of County Court, &c., ex rel 
Jenks vs. Fassett, 65 Mo. 419. In that case a person who 
had purchased coal oil, which had been wrongfully branded 
as ‘‘approved ’’ by the defendant as coal oil inspector, sued 
for damages caused by an explosion of the oil; and, although 
he was only a remote purchaser from the manufacturers in 
whose possession it was when inspected and branded, he was 
held entitled to recover. But it will be noted that in that 
case the statute gave a right of action upon the inspector’s 
bond to ‘‘any person aggrieved by the acts or neglect of the 
inspector’’ (Gen. Stats. 1865, p. 436, § 7); and that the 
court rested its opinion wholly upon this. statu which it 
declared to be ‘‘ very broad.’ But for the statute it would 
probably not have held that there was any right of action. 
It therefore is of no force as a precedent in favor of the allow- 


ance of damages for remote injuries. And if it were, yet the 
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CHARLES B. HOARD VS. CHESAPEAKE AND OHIO RAILWAY Co. i 


Pleas before the Honorable John J: Jackson, judge of the 
District Court of the United States for the District of West 
Virginia, at Charleston, on the 10th day of May, 1883, and in th 


LO7th Vear of the Independence ot the Unit eq States of America: 


‘ 


Be it remembered that heretofore, to wit. at a district court of the 
United States for the district of West Virginia, sober at Charleston. 
On Thursday, the 3d day ot May, 1883. 


C. b. Hoarp, Comp’t 
vs. -In Chancery 
CHESAPEAKE AND Onto RAtLway Co., Def’t. j 
The complainant, C. B. Hoard, this day or In open court his 
bill of complaint against the defendant, the Chesapeake and Ohio 
Railway Company; and, on motion of complainant, process is 
awarded him in his said bill, returnable to June rules next. 


Which bill 1S in the words ana heures following, tO Wl 


2? The Bill O} Complaint of 3 B. Hom “| against Phe ( ‘hesapeake 
(Lid df Ohio Railway Company, | filed ry thre U} vited State ‘S Dist) / rt 
( ourt tor thie District of Woes 4 irginia, at Charleston. 


To the Hon. John J. Jackson, judge of said court: 

The complainant complains and says that heretofore, to wit, about 
the vear 1867, the Chesapeake and Ohio Railroad Company was in- 
corporated and duly organized by the Legislature of West Virginia, 
with power and franchise to construct and operate a railroad from 
Richmond, in the State of Virginia, to the mouth of Big Sandy river, 
in the State of West Viewias: that before the year 1873 the said 
railroad was located by = said company through the village of 
Ceredo, in Wayne county, West Virginia, and through a large num- 
ber of town lots in said v ‘dine tte property of the complainant, and 
through a large number of the streets and alleys of said village, by 
and with the consent of said vill doe. And that after the said com- 
pany had so Jegally located the line of their said road through the 
said village, and through its streets and alleys, and through the 
town lots belonging to the complainant, the said complainant and 
id company, on the 28th day of July, 1875, entered into a 
written contract, regulating the 1 qoht of Way of said railroad 
ss through said village, its streets and allevs, and through the 

lands and lots of said complainant, and agreeing upon the 
value thereon and damage done to the residue of complainant’s 
property; the said contract was sealed with the seal of said com- 
pany and signed by its president and secretary, they thereto being 
duly authorized, and was also signed and sealed by the said) com- 
plainant. A printed copy of said contract is here filed, and marked 
Exhibit No. 1. By an inspection of said contract it will be seen 
that : ts provisions and covenants are very valuable to the complain- 
ant, if said provisions and covenants hi id been fairly and honestly 
write and carried out. The mioney- cosedddentian (GROG Gens 
thousand dollars, though the contract recites its payment, has never 
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oer Wemntranins-siphatemntutinncsianebeneintncpring Ce 
ME, eS. ictal ti =, as a ge ae Senve 
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Nh } d, and is still wine, with near ten vears’ interest 
Th \ )] illest in value of the covenants 
a SCS «ill 8 ontained. Phe complainant Wels 
i now 1s. 1 Aro portion oOo the lots in said 
{ | ( thy road through C‘eredo 
0) Poet) \ together wit l the con- 
Lr at SI Lous n said town, near the Ce- 
H and ) | use, and the construction and 
naintenanc said contract provided for, would 
ave been, ; ) f ines ible benefit and pecuniary 
\ ex | 
unt alleges 1 | eontract had been or was now 
vl et would be to enhance in value the 
. ) by him, in and near the town 
{ 7 me ONE) 
oes 1 .in pursuance of said contract, the com- 
ho and ofhieers, took possess1on Of 
rough said village and through the lots 
Lalit md made large ana extensive 
the same, and partially graded then 
rdanee with the provisions of said 
eoes that, subsequent to the transactions 
d | was filed in the cireuit court of Kanawha 
e certain mortgages therebefore executed by the 
said Ch ce and Ohio Railroad Company upon all of its prop- 
ices: that ere was a decree of sale, a sale, and con- 
‘ cL d vas executed to A.. BD. Hateh, C 2 
. A. A. Low. Isane Davenport. Jr..and John Catrue, who 
y 5 teed I Lay Decale a corporation DV the 
he Chesapeake and Ohio Railway Company,” and enti- 
O a tne wort operty, estate rights, franchises. and 
ivileves theretofore owned and possessed by the Chesapeake 
i Onis Railroad Company, and subject LO all the restric- 
~ posed by lay ~ st-named company. 
nant furth y it in the month of October, IS7Y, 
) the although it had ful! knowledge 
f the col ct so 1 < by the complainant, and the 
r eand Ohio R: COMpany as aforesaid, on the 28th 
July, 1883, with that disregard of good faith and the obliga 
, contracts, whic o painfully common with modern rail- 
a panies, and in direct violation of the contract of 25th July, 
LOO lin palpable violation of law, abandoned l1ts partia ly com- 
i i A ‘ 
et | located line through the village of Ceredo, and located a 
e through the lands of the complainant and the Ceredo 
etery Company, outside and back settled part of the village of 
do, and separated therefrom by a deep ravine 
On 6th October, 1879, proce dings n condemnation were filed in 
e county court of Wayne county to condemn the lands through 
! h the line runs, and so far progressed that commissioners were 


CHESAPEAKE AND. OHIO RAILWAY CO. -) 
7) 111 Ya ‘ ) ] ‘} is) " r< 2) s? ] ) ‘ id the P ?) é } anc i > 
appomtea, ana a report Was made, and the compensation and dam- 
AQCS ascertained by the commission was pala into court, and the 
suit and proceedings have, under the act of Congress, been 
me , . 4a a re 
') ee to 1 his court, and are still pending therein. <A copy 
»?° “4.4 ; a @. 4) ¥* l : oh . ‘ : , Ae Ske I — k 
of such suit and proceedings are here filed as part of this bill, 
= 4 , al Y bad . a oie ~~ oy 7 ’ * as 
marked Exhil pal No. rc - ider cll nd by virtue of these proceedings 
’ ; _ ; = | ae — } il Per ] | 3 ° 
the defendant has constructed its line of road througn the lands of 
i] F - ’ +? ] ‘ . Eh oi ' " <,* 3 i}, ea ] 
Lhe complainant and ae eredo Cemetery Company on thelr second 
a gee i iaicaion Maia ee, eee we * en 
location, ana daily run many trains, Ireignt and Passengoe r, through 
ePON yay ant’s |: le aid we lin pphad ac afar 
und over cOmMplalmMants anas, ON said new ine, aescripbed as atore- 
said in the record, Exhibit No. 
+> } l | 1] (y } 1] t | r)?} layne | , +, } 
omp alnant a leges that ail the proceeaings In condemnation 
Psa , ed rm a, BE ee: , cornin Aad Ps eee ws {" 
contained in the record, Kxhibit NO. Z,are without autnority of} 
law. and ar il] and void. : | that ¢] ee oe er lant 
caw, ali ATC nui ana VOIG, ana tha L1iG €CLllUL \ oO} Said (Leer cLiLt ; 
+}, P f° . ow ae ee co renee a 
upon the lands of the compiainalnt Dy virtue OF Salad proceedings 
1] { _ - ‘ 5 ee eg } } ‘ ] es ee et aac ; holla } 
na the construction of said railroad through said tands was a high- 
ee = ae a ene 
handed trespass, and tne dally running oF trails over and across 
a f+] lainant . nn trpocna 7 . id | 
the tanas of the complainant is a CONTINUOUS trespass UPON sald lands 
A | 4 
} 1] - 
and assions the ftoiowinge reasons 
rm) .. Se : j j } } 
L. Phe broceeaings 11 — minatio va wer ad under and Dd‘ 
rim a . OQ | , ; ' , 
virtt 1e of ae ae the Acts of West Vireinia, passed in the yea 
“ ‘> cy \ rm. , : Pate aes 1, met 1° . 
Re (pe 215.) Che aet nae authorizes the proceeaings in con- 
: 1 ae e.: papenens | 
eal? on Wiielre the parties failed LO AYVICC, (5ec id.) Here the 
parties had.agreed under seal. 
6 an 7 : ee ee a Ser om ee 
pA rhe railroad who has established tS tne Cannot Change Its 
42 " } ar " ] ‘ t eS j } , ts 4] 
orade ] loeation., CXCEPt {ol adequate Cause, (Clause nith, 
— ove \ -_ aoc Fe . | il ae Ee 
d section ZU Pale 24.) No cause Is assioned In the petition 
for change of location 
> ’ ' ™ . or Or , 4 Bee acces ease 
) Phi re is ho adjiud eation by any court that the tand sought to 
om 7 fe, ore ial we By, ee 1. ' 
be LaKeCH) IS subiect LO condemnation. ana mav woe awiuilv taken Io] 
e / , ‘ 
1? > t + | la, s1a4 Y } ] +} ’ 72 icf \7 7 } 1 ‘y | . } 
a purpose Of public utliity, ana there 1s not to be found 1n tie 
: ] i .' } i 
record any oraer, sentence, or agecree Of conaemnatiol ind until! 
} } } ] } j 
such order, sentence, 01 deer ay had, the detendal hes O TIL it 
. 
or authority tO construct a road, or to run tralns over compialnants 
} } } ] i na dat a 
hana Compiainant alleges that the actS and Goings oOo} the said d 
1. 4 ] ] . ] ie ] » ; 
fendant, as are herein stated, are 1n plain and manttest violation o 
‘ip ea ces eee Sy 
its charter, and exceed the powers granted it by law. And inas- 
] | ° , ] ; > + | y , +? 4, } i] , | , i ] 
much as this court has heretotore prohibit Gd thle COMpPlalhaht pv" 
7 od “ 'y } - “ “7 " - {' . i] ? | 1 . ~~“ 
InjyuNnction trom oOptalning any reller in the State courts 1h regara 
] : ] 7 ; ee ] ‘ oa { 
LO the matters here « sa a med of, aS will be seen by a copy or the 
} a ey See ee i me ee eS fale, SES 
order of this court ere filed, marked Exhibit No. 3, complainant 


is only relievable this COUTrt. 


Comniainant therefore Lint tha ith ; 1. Se a ee Py 
OlMplalnant thereiore prays that the Chesapeake and Ohio hall- 


: . rN a , } . = 1 tg j ] > aan . - . 3 , | 
Va\ Company be made a party defendant to this bill: that Process , | 
laf, - oo eee | ee | 
Mav issue 5 iy cael ndant Phdet\ be eceompeiied to answer the same; t | 
* eQO4 ; 1oOr ] , ; ] { 
that he contract Ol 28th July. LOS, De speclncail enforced : 


o that the defendant may be compelled to permanentiy main- 
, as : ' a iad ; 
tain, establish, and run its road through the villa: 
as specified in the contract; that it erect and maintain a depot an 
) eae a heen a ee a 
place for the convenlent and regular receipt and de O 
and passengers I the town of Ceredo, near ‘eredo Hotel ; that 1 


s l 
tiven under my hand this —— day of May, 1883. 
J. D. BAINES. 


* _ ‘ , 7 . / . ao . . 
. . a i j . , ; ; j , f ; > , 
LivV¢ hy {j / bitsbde Sse Chie i()i AWE LOALELEL f OUNLY, Vest | Uriel, 
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ri 7 4 ¥ * , a | . } 
i 4 NN | moTaAarr, a — + | | . 4 || " t | ’ . 
KFLTODIL sNO. 1, TeICrTea to 1} ne foregone Vill, iS 1M the words 
} | 1717 ut 
res TOLIOW LITO MY W 
this qd = ) woentv-elohth da t Julv. 18738. by 
i (it i il oe Me { { IenAth tity {i e) i + Y fe), i)\ 


i . | FP] : & ] 3 ee ] ’ ; 
rst part, and The Chesapeake and Ohio Railroad Company, 


4 | ] } \ 1+% i], Thai ‘ , 4) ] : ‘ . ° , 
yy he second part, Withesseth nat tor and 1h consideration 


—e | 


sum of one thousand dollars in hand paid, the receipt whereof 
DV | ky owledo' ce an re also for and in consideration ot the 
ences and benefits resulting from the permanent establish- 
and maintenance, when the railroad of the party of the second 
through Ceredo is opened for trade and business, of a depot 
ace for the convenient and regular receipt and delivery of 


he town ot Ceredo. at a point near the 


lo House;” and also in consideration of the premises herein- 


and passengers In 1 


uted, thi party of. the first part doth oTrant and COnveV UNLO 
hesapeake and Ohio Railroad Company all those tracts or 


ls of land lying and being in Wayne county, West Virginia, 
Olli a plat he reto annexed and made 
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I this deed: tha Is LO sal \ 
Mirst. All the land lying between two parallel lines sixty feet 
and extending from the west line of the lands of the party of 


< 
5, * 


first part to the east line of Kast Ninth street of the town ot 
) ity of Wayne 
cond. All the land lying between two parallel lines one hun- 


BE! ea e x = Fs es = ae PRET ean 2h A Ste 
eta 
i | MOAR! Vs 
} | (gh *47 
decreed to pav to the OMIpialnant the sum ol S| .OOO, with 
] ’ i | Sal . } 1 } 
fay re da rs 1) )é] He aecreeqd TO co 
r ] } } 
nyatliand ¢ } ( te a li ¢ oO. be CLOT and per- 
} } : 7 > 
i Dv ti ramvroa | 1) ntract aforesaid that the 
] } 1 1] 
lit ore Le I nd enyomed from atl 
a : | - 
r proceedings th condemnatlon Case pending in this court 
‘ } } | + . “i 
are Ot tie ' CS i) ok uiwav Co. vs. Hoard and 
‘ ] { ] ] o- a - | } 1] 
tnd aiter the answer Shall have come 1h, and the cause Shaki 
1 } ] 1] Ath ] : 
peen fullv heard, that defendant be perpetually enyomned, In 
i i . . 
} : ] : Sa ans : -” oe oes ] Ith 
qd. and restrained from running its cars, engines, and tralns 
' 7 } ’ : 
the complainant's land on th present location of their road, 
i I 
\ ag ' ES. ee ie = ' 
t)¢ .\ q°t) IStErucred Ana nat COMpialhnant have ceneral re 
> 4 » » ’ . } 
( a HOARD By Cownsel, 
rTrTn ly ee Fg > ‘ pry set {\] L\RRIEKR Pa i 
PTH al K NIGH I VI) ‘a ‘ae aw oo .. HOLS 
ric\ L | VI 
= eS : ee eT Sa Se ie sai ns 
eCrsonally appeared derore the uhnaersigned, a notary PUNDIT 
ind for said county, C. B. Hoard, and made oath that the 
Lfidd LOT Salil Lee eeUY o Go Ee Oa bal, alla’ Tllaade Oda } at if 
i | } } . } td . 
| } } } ' mprowmN ; ‘ 1s > Oye : ) 
AMeLALIONS 1) Salt Dlii CONntaiIned, SO Tal as made upon his 
} Ss 
Vieadga L Sf ia as they are made upon thre 


md betwer n &. B Hoard. of Watertown. New York. party ot 


oe Ce eee eLheNe:, ag : naa repeats ATER SPiN EE PEE ee eines ee ose ae 
CHESAPEAKE AND OHIO RAILWAY CO ry 

dred feet apart, — tending from East Ninth s treet, In said tow) 

to station STK. ‘te line of the railroad of the party of the 

second part, and ay the line of Simeon Hersey. 


Third. ae? the land lying between two parallel lines one hundred 


and twenty-five feet apart, and extending from station 2174x95, of 


7 F | ine of said oi rsev. to stati 
said railroad, in the east line of said Simeon Hersey, to station 


2172x08, of said ral 
Fourth. All the land lying between two parallel lines two hundred 
and twenty feet apart, and extending from station 2172x058, cross- 
1s? a} welve Pole ereek. to station 2168x285. ot said road. 
ne land ly ie between two parallel lines one hundred 
feet apart, and extending from station 2165x28, of said railroad, to 
station 2159x590. 
Sixth. All the land cls laid down Ol i the plat t heret to anne xed lying 


between the exterior eastern line of ad tract t last dese ribed anit | sta- 
tion 21538x75, and within two parallel lines 100 feet apart 
From the boundaries thus described there is excepted such lots or 


parts thereof as are not colored red O}) the plat hereto annexed : 


there is also excepted from the boundary last described any part of 


the county road which may be included within the same. 

Tho a irty of the first part does, however, further grant and con- 
vey all rights and estates which he has and owns in, to, and upon 
such part s of the streets and all ys in the town of Ceredo, and all 
public roads as are 1n eluded within the boundaries of any of the 
above deseribed tracts of land. 

But this grant is made on this condition, that in the event the 
event the above des pare boundaries of land shou ld cease to be used 

the party of the oe part, 1ts successors 
en the estate hereby granted shall revert to the party 
his orm and assigns. 
the first part covenants to warrant generally the 


t 
( 
| 
J I 


for railroad }) irpose S by 


and assigns, 1 


property hereby Conve yed; but this covenant is not to. create any 
lability on the Pakage of the party of the first part in excess of the 
money consideration he reinbetore expressed, and on ly to that ex- 
tent, in case the a of the second part should be divested of its 

tle to all of the several tracts hereinbefore conveyed. In case the 
party of the second part should be divested of its title to only a part 
of the lands hereby conveyed, then this covenant is to be construed 
to create a liability on the part of the party of the first part to the 
extent of such proportion of the sum of one thousand dollars, as the 
property, the title whereof is divested, bears to all the property 
hereby conveyed. 

[t is also understsod that the party oO the first part 18 to have 
leave and permission LO connect a ads theo or branch with the 


‘ 
} 


trac ‘k of the ra ulroad oO; ‘the party of the second part - aul a point east 
of the lots now owned by Z. D. Ramsdell, and west of the “ Ceredo 
Hotel,” hereinbefore mentioned. 

It is also understood that the party of the second part is to erect, 
immediately after the construction of the railroad of the party of 
the second part, and thereafter whilst the said tracts continue to be 
worked in fields, lawt ul fences on each side ot the property above 


«& 


= sob ata bette Spar caine ee eee 


ve ; : i : 
f (} CHARLES B. HOARD Vs. 
‘ described, as follows: On both sides of the above deseribed lands, 
; from the western exterio} line thereof to West Kirst street, in the 
tOW of Ceredo 
Also on both sides of the above described lands, from East Fifth 
eect to a street now leading from Main or Bb street to the saw mill 
now loe: ted On the bank of the Ohio river. in) said LOW]. 
Also QO] both sides ot thre above deseribed lands. from the last 
nal red street to Kast Kleve nth street. 
Also on both sides of the al 


‘ i lL, ty ‘ +} } 1) le ‘y t | las 
54 OUI de O} ne apvpove daeserlvped lands, Irom the tast 
' ] j wT... . >] ’ ; 

3 iamed street to the west side ol l'welve Pole creek. 


! 7 ° } | » 
Lhne abdove described lands. trom th 


TQ Oo ~ys | thy » Vara Ler] hound: a Os ot t | 1 lan Ics | 
‘ vy ‘ i UCLitCcn it Litt WCS i ] mnaGaLry i t 1¢ fails 6 
= r> 
\\ iam bartram 

ry ee ee eee eg Ra ee ee ee meres ae 

i LiS« Idaderstooad nat WilliSt the raliway Ol the party Ol the 
( T } parti 1S f) I r constructed 1 


: . : 

| part is being constructed through the tracts of land herein- 
' °7 ’ i . ’ } . . 

adeser and to be fen as aforesaid, the party of the sec- 


4 | aE : ] : eS Sere : 
a p Lol Cep til ald tracts enclosed against all Lrespass- 
i] =] i ci { | 
bsx F t + , } , \ 6 + f . lia } ’ + 
Lf ut e i 4 beet iL bY on whit LIS| part LickS pereulto 
+] { | 
‘a x - L, ANG the party of the second part has 
, ¥ 7, } 
Seca : O ts benall by its president and SscC- 
’ ' | = | 


} & &. e 3 ; . 
O caused 1ts corporate seal to be aftixed hereto 


Sion C. B. HOARD. [sEAz. | 
— ' e signature of C. B. Hoard 
. Ss. FLOYD HOARD. 
(Signed) C. P. HUNTINGTON, President. 
Sioned) JAMES J. TRACY, Secretary. 
) CHESAPEAKE AND OHIO RAILROAD COMPANY. 
Ne pte mber 1. 1868. 
STA F NEw YORK 
City « County of New J 
Bi It Ve mem bers cd Lhat on this Hist day of Septem ber, A. 1)., S709, 
before me, Charles Nettleton, a commissioner of the State of West 
Virginia, in and for the State of New York, residing in said city of 
Dew York, personally appeared C. P. Huntington, the president of 
the Chesapeake and Ohio Railroad Company, and James J. Tracy, 
the secretary of the sam COM pany, to me, respectively, personally 
Known to be such, who being by me severally duly sworn, did de- 
pose and sav, that he, said C. P. Hu 


Untington, resided in said city of 


4 


‘ , ‘) a. > £ . | P24 (ILI _ _ ry, sprurt ’ ; " 
e\ ) - 4 ,said James J. Traey. resided in Tarrvtown. in 


iN rk: that he, said C. P. Hudtington, was the 
resice nd iit sald al ies J Traey, Was the secretary, of the 
ald COMpany | that they know the corporate seal of said COMLpany ; 
that the seal affixed to the foregoing instrument is such corporate 
that It Was SO afhixed ther LO DY order of the board of directors 
ald company, and that thev, the said C. P. Huntington and 
imes J. Tracy, signed their names thereto, by the like order. as 
president and secretary of said company respectively. And the 
sald ©. P. Huntineto ! lg Se 


ce mvohh All Jalhles J. ‘| racy also acknowledged the 
loregoing instr lent to be their own act and deed and the act and 


CHESAPEAKE AND OHTO RAILWAY CoO, 


deed of said company, they being the persons whose names are 
signed to the foregoing instrument, bearing date July 28th, 1873, 


all in my State aforesaid. 


In witness whereof [ have hereunto set my hand and affixed my 


official seal. this first dav of September, A: D. 1873. 
SAL. | (Siened) CHARLES NETTLETON, 
Commissioner | tor West [7 Urgui naa MY New York. 


117 Broadway, New York City. 


——— 
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STATE OF West VIRGINIA. } 
Wayne County, os. 


} 


[, Milton Shelden, a notary public in and for the said county of 


Wayne, do certify that C. B. Hoard, ort name is signed to 
the foregoing instrument of writing, bearing date the 28th day 
of July, 1875, this day personally appeared ates me, in my said 
county, and acknowledged the same. 
Given under my hand, this 21st day of July, 1879. 
(Signed) MILTON SHELDEN, 
Notary Publie 7 7) and for Wayne (nv 7, fi lV’ f p V. ITgIneda. 
1] Mxhibit No. 2, referred to in the foresoing bill is in the 
words and figures following, to wit 


District Court of the United States for the District of West Vir- 
oinia, held at Charleston May 18, 1880 


THE CHESAPEAKE AND OHIO RAILWAY Company, Appheant and 
| Plaintiff. 
DS. 
C. B. Hoarp, D. H. BALpwtn, Samuet Froyp Hoarp, and the 
CrereDO CEMETERY ASSOCIATION. Defendants 


(dn Motion to take Privat Prope ty for Public [ss 


This day came the plaintiff, by its attorney, and presented a com- 
plete transcript of the record of the above-entitled proceeding, by 
wiki h it ap pears t that the same was removed to this court from the 
county court of Wayne county, West Virginia; and on motion the 
said record 1s ordered to be filed, and this proce ‘eed ng 1S docketed 1 
this court, to be proceeded with according to the act of Congress in 
such cases made and provided. 


} 


The transeri ipt of record referred to in the foregoing order is 1n 
the words and figures following : 
At a County Court began and held at the Court-house of Wayne 
County on the 6th day of October, 1879. 


12 THrE CHESAPEAKE AND OunTIo RAILWAY COMPANY 
against 
Hoarrp SAMvuEL Froyp Hoarp, D. H. Batpwrn, and the 
CEREDO CEMETERY ASSOCIATION. 


Motion to take Private Property for Publhie Use. 


This day Cahie the Chesapeake and Ohio Railway Company, by 
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CHESAPEAKE AND OHTO RAILWAY CO. 9 
Second. A strip of land owned by C. B. Hoard, beginning on the 
center line of said railway at station 2155, where said line crosses 
the boundary between the lands of C. B. Hoard and $8.8. Vinson with 
a bearing N. 82° EF; thence with said center line, and a width of 55 
feet on each side thereof to station 2183 x 30, where said center 
line crosses the boundary between the lands of C. B. Hoard and Z. 
D. Ramsdell, with a bearing N. 11° 45’ W, which strip contains 
four and fifty-five one hundredths acres. Adjoining the above-de- 
scribed strip, and on the north side thereof, a strip of 50 feet wide 
will be required for a site for a county road, which will have to be 
changed. In the above-described strips, your petitioner is Informed 
that Samuel Floyd Hoard and the Ceredo Cemetery Associa- 
15 tion claim some interest, but the nature of such interest Is 
unknown to your petitioner. 
In the same strips your petitioner is informed that one 
D. H. Baldwin claims a lien by mortgage, but theamount due thereon 
is to your petitioner unknown. 

Plats showing each of the above-described strips of land are here- 
with filed, marked, respectively, “A” and “Bb.” 

To the end, therefore, that your petitioner may acquire title to 
the several strips aforesaid, and that it may be permitted to enter 
upon, use, and enjoy the same, it has caused notice of this applica- 
tion to be given to the parties respectively interested therein ; and it 
therefore prays that your honorable court will cause comnussioners 
to be appointed, pursuant to the statute in such cases, to view the 
said strips of land and ascertain a just compensation therefor to the 
parties respectively entitled thereto, and that such other orders may 
be entered and proceedings had as may be needful to vest in your 
petitioner a full, complete, and legal title to each of said strips of 
land. 

And as in duty bound your petitioner will ever pray, We. 

THE CHESAPEAKE AND OHIO RAILWAY CO.,, 
By ( ‘ounsel, 

WM. H. HOGEMAN, Aft’y. 


Lt Afterwards, on the 16 day of August, 1879, there was a no- 
tice issued, which, with the return, is as follows: 


Notice. 


To C. B. Hoard, Samuel Floyd Hoard, D. H. Baldwin, The Ceredo 
Cemetery Association : 

Take notice that on the first Monday of October, 1879, an appli- 
cation will be made to the county court of Wayne county, West 
Virginia, at a term thereof to be held at the court-house of said 
county on that day for the appointment of commissioners to ascer- 
tain a just compensation to the owners for the several parcels of 
land lying in Wayne county, West Virginia, on the lne of the 
Chesapeake and Ohio Railway, as surveyed in May, 1879,.1n which 
you are interested, the said parcels of land are laid down on a plat 
showing said line between Huntington and the Big Sandy river, 

2—1193 
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¢) } 
ati 
D. W. EMMONS. 
- ri be d sworn before me, this L6 day of August, L879. 
CHAPMAN ADKINS, 
Notary Public, Wayne Co., W. Va. 
On 1 Lif date there was another notice issued, which, together 
with the return, 1s iw the words and figures following: 


‘ertalll a JUSI 


D. H. Baldwin, The Ce- <= 


Take notice that on the first Monday of October, 1879, an 


ication will be made to the county court of Wayne county, 
a term thereof to be held at the court-house of 


ud county on that day, for the appointment of ecommissioners to 


st compensation to the owners for the several parcels 


land lying in Wayne county, West Virginia, on the line of the 
esapeake and Ohio Railway, as surveyed in May, 1879, in which 
ire interested. The said parcels of land are laid down on a 


lat showing said line between Huntington and the Big Sandy river, 


ill be filed in the office of the clerk of the county court of 


pre 
ich will | 


‘ayne county, with the written application. Reference is made to sill 


said plat and accompanying descriptions for a more particular 
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CHESAPEAKE AND OHIO RAILWAY CO. 1] 


4 description of the several parcels of land proposed to be taken. In 
| the said tracts you are represented to be interested as owners, claim- 
ants, or lien-holders. 

You are further notified that at such time, and during the pend- 
ency of these proceedings, application will also be made for such 
other orders and proceedings as may be necessary to eondemn the 

said parcels of land, and each of them, for the purposes hereinafter 
hamed. 
The said parcels of land, and each of them, are proposed 
i BS, to be taken by the Chess peake and Ohio Railway Company, 
«i corporation acting under the laws of Virginia and West 
V1 rginia, and intended by the said company to be used and appro- 
prkited for the purpose of constructing and <iatigen tae le-track 
railroad, under and by virtue of its charter from the city of Hun- 
tington, 1n Cabell county, to the Big Sandy river, in Wayne county, 
West Virginia. 
THE CHESAPEAKE AND OHIO RAILWAY COMPANY. 


Dated August 16th, 187! 
Re burn The PEO. 
Avuaust 18, 1879. 
[ accept service of the within notice. 


Z. D. RAMSDELL, 
Preside nit of thie Ci i, do ( hLé te re] Association. 


a 
On the 5th day of July, 1879, there was another notice issued, 
which is as follows | 
Notice 
To C. B. Hoard, Samuel Floyd Hoard, The Ceredo Cemetery Asso- 
prrerin anc LD. H. Baldwin : 
Take notice that, on the first Monday of October, 1879, an applhi- 
cation will be made to the county court of Wavne county, West ie “a 
gvinia, at a term thereof to be held at the court-house of exe count 
on that day, for the appointment of commissioners nelppesertsvern a 
just compensation to the owners for the several parce! Is of 
— 20 land lying in Wayne county, West Virginia, on the line of 
1 
Q. 


the Chesapeake and Ohio Railway. as surveyed in May, 187 
in which you are interested. The said parcels of land are laid down 
on-a plat of said line, which will be filed in the office of the clerk of 
the county court of Wayne county, with the written application. 
Reference is made to the said plat and accompanying descriptions 
for a more particular description of the parcels of land proposed to 
be taken. In the said tracts you are represented to be interested as 
owners, claimants, or lien-holders. 

You are further notified that at such time and during the pen- 
dency of these proceedings application will also Paget: for such 
other orders and proceedings as may be necessary to condemn the 

~ said parcels of land, and each of them, for the purposes hereinafter 


named. ‘The said parcels of land, and each of them, are proposed 
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; 
under the laws of Virginia and West Virginia, and 
by said COmMpahy to be used and appropriated for the pur- 
( Ols uetineg and USLIY a double-track railroad, under and 
its charter, from the city of Huntington, in Cabell 
a 


Big Sandy river in Wayne county, West Vir- 


THE CHESAPEAKE AND OHIO 
RAILWAY COMPANY. 

By Clouse / 
WM. H. HOGEMAN, Counsel 


| T> t ] . + re fe . =. | ' } y | 
James B. Hawes, beine duly sworn, deposes and says that, on the 


. } ‘ j i @ ‘ y S72 A ‘ t a. . ] : . ; | , 
22d day of August, 1879, at No. 34 Pine street, in the city of New 
x? 2 } ] ; | , : ¢) = f° . :. — a, 4 im . 

Yor} ne then pense ove | vears ot age, he served the within ho- 
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ices on D. H. Baldwin personally, by delivering a copy thereof to 


1} 1 } *] : ] 
personally. and leaving the same with him, and that he knew 
a e . j - ' . + 
person so served to be the person mentioned and deseribed in 
= } 
] Te, > TINO 
JAMES B. HAWES 
his 22d dav of August, 1879. 
=, ‘ ' r > ’ 
Notary, Publie. Neu York Crty and Co 
7 ,* LY 
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e court-house thereol . the 7th dav of April, LSSO 
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B. Hoarp and S. kLtroyp Hoarpb. THE CEREDO CEMETERY 
AssocraTion, and D. H. BALDWIN. 


for Public Use. 


This day came thi parties LO the above-entitled proceeding, by 
hi orneys—that is to say, the applicant by M. J. Ferguson and 
W H. Hove bad, its attorneys, and the defendants by Kustace Grib- 
son, their attorney—and, by consent, it 1s adjudged and ordered 
that L. T. Smith, Lamech Adkins, Lafayette Vinson, Alderson 
Workman, James P. Keyser be, and they are hereby, appointed to 
co upon the tracts of land deseribed in the written application here- 
tofore filed herein, and, after viewing the same, ascertain a just and 


equltavie conipebsatlion therefor. according to the statute 1n such 
i ‘ 
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CHESAPEAKE AND OHIO RAILWAY CO. 


4] . ee rm, ft asics xP 
the next term oj] this Court. Che detendants reserve the richt LO 
> 1 } . ’ 
file anv answer or Paper, Of tO Make any aetence or resistance to the 
. i e , 
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proceedings Upon the COMINGS In of} the COMDIISSIONers report cb Ui 


U4 ] 2 oe . ae | : l+ 
case made and provided, and that they report their proceealn gs DY 
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next term of this court that they micht have ma 


7 
at ti ‘ ’ ’ , 
de at LhhkIs term to 


the appointment of said commissioners, or that they might make at 

j the next term in resistance to the confirmation of any report that 
sald commissioners may make, as fully and completely as 1 
209 this order had never been entered, and any and all questions 

ae which shall be raised by the defendan at the next term as 
aforesaid, if any, shall be tully adjudicated by this court before thi 
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: WV. H. HOGEMAN. 
M. J. FERGUSON, 
Atty’s for Applicant. 
KUSTACE GIBSON 
Atty for Defendants. 
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J. P. BROMLEY, 
Dep't for H. F. Bowen, S. W. C 
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To the Hon. John J. Jackson, judge of said court 
The said defendant, for answer te said petition, sivs 
That the real estate in the petition at scribed, the private prope ty 
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CHESAPEAKE AND OHIO RAILWAY CO oe 


said suit, shall prosecute the said appeal to effect and answer all 
costs and damages 1f he s ld fail to make good his plea, 
() then this obligation to be void, else to remain in fu 
CHARLES B. HOARD. [seat. | 
Z. D. RAMSDELL TsEAL. | 
Neknowl Lor a ay fore mde and approved— 
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J. JACKSON, District Judge. 


[. Jasper Y. Moore. clerk of the district court of the United 
States for the district of West Virginia, hereby certify that the fore- 
eoing Is a true and correct transcript of the-record and proceedings 

. : 1: 7: : : YT. ; 
of a cause in chancery lately penaina mt my said court at Charles 
ton, Wherein Charles B. Hoard was complainant and Chesapeak« 
’ . -« ‘ . ] es ie 
and Ohio Railway Company was defendant, including a copy of thy 
anneal bond executed and filed | — 
appeal CCoTicl ¢ XKeCCULER apene rie 11) Salad Causs ° 
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In WIthess whereof, | have hereto subseribed mV name and awmilxea 

} f . . ’ 1 c 
the seal of my said court at Charleston, this 16th dav of August, A. 
DEP v . 
[SEAL. | JASPER Y. MOORE, 
Cle rh. Dist. Oe U]. S.. D). LW WY 


Endorsed: Transcript of record. Chas. B. Hoard vs. Chesapeak 


and Ohio Railway Company. 
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Kndorsed on cover: West Virgimia D.C. U.S. No. 1195. Charles 
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B. Hoard, appellant, vs. The Chesapeake and Ohio Railway Con 
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Dahyv. liled 3lst October, 1SS5. 


: 


Deegan SPE by 


In the Supreme Court of the United States. 


[October Term, 1887. ] 


CHAS. B. HOARDS, Azecutor Appellant, 
Os. | No. 17. 
THE CHES. & OHIO RAILWAY CO. | 


EXTRACT FROM CHAPTER 88 OF THE LAWS OF WEsT 
VIRGINIA OF 1872 AND 1873. 


CHAPTER LXXXVIII. 

The title of the Act is as follows, to-wit: 

An Act to provide for the incorporation of associa- 
tions that may be organized for the purpose of con- 
structing railroads, maintaining and operating the 
same; for prescribing and defining the duties and 
limiting the powers of such corporations when so or- 
gvanized. 

Be it enacted by the Legislature of West Virginia: 

% oS x * % *% x 

18. If any such corporation shall be unable to agree 
with the owner for the right of way, or for the pur- 
chase of any real estate required for the purposes of 
its corporation, or the transaction of its business, 
or for its deposits, station buildings, machine and 
repair shops, or for right of way, or any other law- 
ful purpose connected with, or necessary to, the 


~) 


building, operating, or running of said railroad and 


branches, such corporation may acquire such title in 
the manner as hereinafter provided, viz: the court 
of any county wherein the land or material to be 
taken may be, upon application therefor, shall ap- 
point five disinterested persons, (any three of whom 
may act) for the purpose of viewing and ascertaining 
a just and equitable compensation for the quantity 
of land actually taken by said railroad corporation, 
(but in no case shall the court appoint any person or 
persons through whose land said railroad is to pass, 
nor any person interested in the construction of said 
railroad), and the sheriff of the county, after such 
appointment is made, shall summon the said viewers 
to meet on the land at such time as they may 
appoint, within thirty days after such appoint- 
ment, giving twenty days’ notice to the parties 
interested, unless such parties shall be non-resi- 
dents of this State, in which case notice shall be 
given to such non-residents, by publication for 
four consecutive weeks in some newspaper pub- 
lished in some county through which it is proposed 
to construct such railroad, and if none be so pub- 
lished, then in some other newspaper published in 
this State ; and such viewers shall not meet for the 
purposes of their appointment until the publication 
herein prescribed shall have been completed. The 
viewers aforesaid shall, before proceeding to perform 
the duties aforesaid take an oath before some person 
authorized to administer an oath, that they and 
each each of them will honestly, fairly, and impar- 
tially ascertain and determine the amount said rail- 
road corporation shall pay for the land actually 
taken, as aforesaid, and return their report, signed 


by them, to the clerk of the court prior to the 
first day of the next term thereafter, wherein the 
proceeding is pending, setting forth therein the 
amount to be paid for the land so taken or to be 
taken by the said railroad corporation. And in es- 
timating the value or damages on account of the 
land actually taken, the commissioners or jury, as 
the case may. be, shall determine its actual value, 
without reference to any prospective enhancement 
by reason of the construction of any work for which 
the land is to be taken, and shall not diminish the 
value by reason of such construction ; and in all 
such cases the value or damages, as aforesaid, shall 
be determined by the actual and true value of the 
land to be taken. On said first day of said term the 
court shall direct judgment to be entered on said re- 
port for the amount therein ascertained and deter- 
mined by said viewers, tf no exceptions be taken and 
jited. but if exception be taken and filed thereto 
(and when required by either of the parties), such 
compensation shall be ascertained by an impartial 
jury of twelve free-holders, selected according to 
law. The right is hereby given to said railroad cor- 
poration to object, and its objection shall be sus- 
tained, to any juror who may be an owner or inter- 
ested in land over or through which said railroad will 
pass. The cause, or proceeding, shall be tried as 
any other cause in said court, and the said viewers, 
as well as the jury aforesaid, who may try the cause 
or proceeding, shall, by their award or verdict, as 
the case may be, ascertain and determine the amounts 
to be paid by the railroad corporation for the land 
actually taken, and no more; and the damages to 
the residue of the tract, if any, may be offset and 


compensated for by any peculiar benefit to said resi- 
due which may arise by reason of the construction 
of said railroad or any work necessary for the run- 
ning and operation of the same. 

19. Any such corporation may, by their agents 
and employees, enter upon and take from any land 
adjacent to its road, earth, gravel, shale or stone 
necessary for the construction of said railroad, pay- 
ing, or securing to be paid, if the owner of such land — 
and the said corporation can agree thereto, the value 
of such material taken and the amount of damage 
occasioned thereby to any such land or its appur- 
tences; and if such owner and corporation cannot 
agree, then the value of such material, and the dam- 
age occasioned to such real estate, may be ascer- 
tained, determined and paid, or secured to be paid, 
in the manner prescribed in section eighteen of this 
act; but the value of such materials, and the dam- 
age to such real estate shall be ascertained, de- 
termined and paid or secured to be paid, before such 
corporation can enter upon or take the same. 

20. Every corporation formed under this act- 
shall, in addition to the powers herein before con- 
ferred, have power : 

First. To cause such examination and survey for 
its proposed railroad to be made as may be necessary 
to the selection of the most advantageous route ; and 
for such purpose, by its officers, agents, engineers or 
employees, may enter upon the lands or waters of 
any person or corporation, but subject to responsibil- 
ity for all damages which shall be occasioned thereby. 

SEcOND. To take and hold such voluntary grants 
of real estate and other property as shall be made to 
it, in aid of the construction and use of its railroad, 
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and to sell and convey the same when no longer re- 
quired for the uses of such railroad, not incompatible 
with the terms of the original grant. 

THirD. To purchase, hold and use all such real 
estate and other property as may be necessary for 
the construction and use of its railroad, and the sta- 
tions and other accommodations necessary to accom- 
plish the object of its incorporation, and to sell and 
convey the same when no longer required for the use 
of such railroad. 

FourtH. To lay out its road, not exceeding one. 
hundred feet in width, and to construct the same ; 
and for the purpose of excavations and embank- 
ments, to take as much more land as may be neces- 
sary for the proper construction, repair and security 
of the railroad ; and to cut down any standing trees 
that may be in danger of falling upon or obstructing 
the railroad, making compensation therefor in the 
manner provided by section eighteen of this act. 

Kirrn. To change the grade or location of its rail- 
road, not departing from the general route specified 
in the articles of incorporation, for the purpose of 
avoiding annoyances to the public travel, or danger- 
ous or difficult curves or grades, or unsafe or imprac- 
ticable and unsubstantial grounds or foundations, or 
for other like reasonable causes. 

SixtH. To construct its railroad across, along or 
upon any stream of water, water course, street, high- 
way, road, turnpike or canal, which the route of such 
railroad shall intersect or touch ; but such corpora- 
tion shall restore the stream, water course, street, 
highway, road, canal or turnpike, thus intersected or 
touched, to its former state, or to such state as not 
unnecessarily to have impared its usefulness, and to 
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keep such crossing in repair. Nothing in this act 
contained shall be construed to authorize the erection 
of any bridge or any other obstruction across or over 
any stream navigable by steamboats at the place 
where any bridge or other obstruction may be pro- 
posed or placed so as to prevent the navigation of 
such stream ; nor to authorize the. construction of 
any railroad upon or across any street in any city or 
incorporated town or village without the assent of 
the corporation of such city, town, or village ; P7ro- 
vided, That any company running its railroad 
through or within half a mile of a town or a village 
within this State containing three hundred or more 
inhabitants, shall establish a station for the accom- 
modation of trade and travel of such town or vil- 
lage; and provided further, That in case of the con- 
struction of said railroad along highways, roads, 
turnpikes, or canals; such railroad shall either first 
obtain the consent of the lawful authorities having 
control or jurisdiction of the same, or condemn the 
same under the provisions of section eighteen of this 
act ; and provided further, that nothing in this act 
shall be construed to authorize the incorporation of 
any railroad company, the purpose and effect of 
which is to connect two other railroads and thereby 
abandon as through routes any city or town of this 
State, which is the terminus of either orboth of said 
railroads, without the consent of such city or town. 

SEVENTH. To cross, at grade, or to cross over or 
under, intersect, join, and unite its railroad with 
any other railroad now built and constructed, or 
hereafter to be built and constructed within this 
State, at any point on its route, and upon the grounds 
of such other railroad company, with the necessary 
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turnouts, sidings, and switches, and other conve- 
niences in furtherance of the objects of its connec- 
tions; and every corporation whose railroad ‘is or 
shall be hereafter intersected by any new railroad, 
shall unite with the corporation owning such new 
railroad in forming such intersection and connec- 
tions, and grarit the facilities aforesaid ; and, if the 
two corporations cannot agree upon the amount of 
compensation to be made therefor, or the points and 
manner of such crossing and connections, the same 
shall be ascertained and determined in the manner 
prescribed by section eighteen of this act. 

KicgutH. To receive and convey persons and prop- 
erty on its railroad by the power and force of steam 
or animals, or by any mechanical power. 

Nintu. To erect and maintain all necessary and 
convenient buildings and stations, fixtures and ma- 
chinery for such connections, constructions, transfer, 
accommodation and use of passengers, freights and 
business interests, or which may be necessary for the 
construction or operation and repair of said railroad, 
its track, roadway and machinery. 

TENTH. Toregulate the time and manner in which 
passengers and property shall be transported, and 
the compensation to be paid therefor, subject, never- 
theless, to the provisions of any law that has been 
or may be hereafter enacted. 

KLEVENTH. From time to time, to borrow such 
sums of money as may be necessary for completing, 
finishing, improving, or operating any such rail- 
road, and to issue bonds, bills of credit or indebted- 
ness and preferred stock, and dispose of the same, 
for any amount so borrowed, and to mortgage its 
corporate property and franchises, to secure the pay- 


ment of any debt contracted by such corporation for 


the purposes aforesaid, but the concurrence of the 
holders of two-thirds in amount of the stock of such 
corporation, to be expressed in the manner and under 
all the conditions provided in section fifteen of this 
act shall be necessary to the validity of any such 
mortgage; and the order or resolution of such 
mortgage shall be recorded as provided in seetion 
two of this act; and the directors of such corporation 
shall be empowered, in pursuance of any such order 
or resolution, to confer on any holder of any bond for 
money so borrowed as aforesaid, the right to convert 
the principal due or owing thereon into stock of such 
corporation, at any time not exceeding ten years after 
the date of such bond, under such regulations as may 
be provided in the by-laws of such corporation. 
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39. Any railroad company organized under this act 
may build and construct lateral and branch roads, 
or tramways, and of any guage whatever, not ex- 
ceeding fifty miles in length, and may build planes 
and gravity roads, use and operate any part or por- 
tion of their said main line and branch or branches, 
when completed, the same as though the whole of 
their said proposed railroad was fully completed ; 
and, in the construction of their bridges across any 
river or navigable stream, may provide for the pas- 
sage of wagons and other travel, collecting tolls there- 
for as prescribed by law ; and may erect and operate 
a telegraph line or lines, with the right to use, con- 
trol and operate the same along the line of their 
said railroad and branches, and connecting with any 
of their said works, offices and improvements. 

40. Any railroad company, or any persons, or bod- 


ies corporate or politic whatever, in or out of this 
State, heretofore or hereafter incorporated, may, at 
any time, by means of subscription to the capital 
stock of any other company, or by the indorsement 
of each other’s bonds, or by an exchange of or guar- 
antee of bonds and stocks, or the interest thereon, 
and of each other, or by a loan of its credit thereto, 
or otherwise aid and assist such company in the con- 
struction of its railroad, works and improvements: 
Provided, that no such loan, indorsement of, or aid, 
shall be extended, granted and given, until the con- 
sent of two-thirds of the stock held by said compa- 
nies, respectively, which shall have been organized 
under the laws of this State, shall be given ata 
meeting of the stockholders of such companies held 
for that purpose, they shall authorize and instruct 
their board of directors to enter into such agreement. 
41. Any railroad company heretofore organized 
and extending into, and through this State, or that 
may organize under this act, shall have power and 
authority to build and construct their line of rail- 
road, branch or branches, through any gorge, defile, 
causeway, or narrow ravine, along any stream or 
river, by, over, under, near to, by the side of, or 
through any house, out-house, building or enclosure 
—burial grounds and cemeteries excepted—by pay- 
ing or securing to be paid for all such, or the dam- 
age occasioned thereto, as shall be agreed upon by 
the company, and the party or parties, owner or 
owners, such amount or price therefor as shall be 
mutually agreed upon by and between the parties in 
interest, and in case they shall fail toagree upon terms 
of settlement for such damage, their adjustment and 
settlement shall be made as herein provided. 
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42. All general laws of this state in relation to 
railroad corporations, and the powers and duties 
thereof so faras the same are not inconsistent with 
the provisions of this act, shall remain in force and 
be applicable to railroad corporations organized un- 
der this act: Provided, that any railroad corpora- 
tion or improvement company, incorporated by the 
laws of this State, and organized since the first day 
of January, 1872, may accept the provisions of this 
act, and reorganize hereunder without impairing any 
rights or privileges granted in their original acts of 
incorporation, subject, however, to the control of 
the legislature, as prescribed by the constitution : 
Provided, however, that two-thirds of the persons 
named as incorporators of such companies shall sign 
articles of incorporation, and proceed as required in 
section two of this act, and give notice to all incor- 
porators and stockholders as required in section fif- 
teen of this act, after which such organization shall 
be held to be the legitimate and only valid organi- 
zation of such company. 

43. Nothing in this act shall be so construed as 
giving to any company that may be organized under 
the provisions of this act, the right to take away or 
interfere with the rights or franchises of any exist- 
ing legally organized corporation, granted to it by its 
charter or any previous law of this State, or which 
has been legally acquired by such corporation in a 
legal manner: Provided, that this section shall not 
be so construed as to apply to corporations chartered 
since the first day of January, 1872, that may be re- 
organized in accordance with the provisions of sec- 
tion forty-two of this act. 

44. Hereafter the words ‘‘internal improvement 


1] 


company,’’ and companies ‘‘incorporated for the 
construction of works of internal improvement,’’ 
shall not be so construed as to apply to associations 
incorporated for the construction or management of 
railroads within this State, unless such construction 
shall have been or shall be expressly stated and set 
forth by law. 
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This is an appeal from the judgment of the Dis- 
trict Court of the United States for the District of 
West Virginia, sustaining a demurrer to an original 
bill in that court, filed May 38, 1883. 


The bill substantially alleges: 


That the Chesapeake and Ohio Railroad Company 
was organized by the authority of an act of the Legis- 
lature of West Virginia in 1867, with power to con- 
struct and operate a railroad from Richmond, in 
Virginia, to the mouth of the Big Sandy, in West 
Virginia. 

That prior to 1873 that company located its rail- 
road through many of the streets of the village of 
Ceredo, in West Virginia, and through many town 
lots owned by the complainant; that on the 28th of 
July, 1873, an agreement in writing and under seal 
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proceedings are null and void, and that the con- 
struction and use of the railroad on the new line was 
a trespass upon his lands, and. that the daily use and 
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operation of the railroad over them 1s a continuing 


trespass, and he prays that his contract of July 28 


1878, may be specifically performed and enforced, 
and that the defendant may be compelled to perma- 
nently establish and operate its railroad through 
the village of Ceredo, and to erect and maintain a 
depot according tO the rerms ot toe agreement: and 
that it may be compelled to pay the 81,000, with tn 
terest, and in all things to perform and Keep the cove- 
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&e., over the new line. <A copy of the agreement is 


condemnation proceedings, which was sent to the 
District Court, is attached to the bill as an exlnbit, 
and the complainant specifies three objections to 


I : ee B ; 
poner validity 


|. That the statute of West Virginia, under 
which they were instituted, authorize the proceedings 
only in cases where the parties fail to agree, and that 
in this case they had agreed and had reduced their 
reement to writing and signed and sealed it. 

2. That, according to the law of West Virginia, a 
railroad line or route once established cannot be 
changed. except for adequate cause. 

3. That there is no judgment or decree of any 
court authorizing the company to take the land, and 
without such authority the defendant had no right 
to enter upon his lands, or to construct or operate a 
railroad thereon. 

The complainant also attaches to his bill as an ex- 
hibit, an order of the United States Court (26), is- 
sued May 17, 1880, upon a bill filed by the defendant 
company for that purpose, enjoining and restraining 
the appellant, and others who were made defendants, 
and their agents, attorneys and employees, from in- 
terfering, by suit or otherwise, with the complainant, 
the railway company, its officers, agents, &c., in en- 
tering upon, using or enjoying the land described in 
the report of the commissioners in the condemnation 
proceedings, originally instituted in the County 
Court of Wayne County, or from doing or causing 
to be done anything tending to such interference. 
Upon this injunction the appellant relied for juris- 
diction of the Federal Court in the premises, and 


makes the averment following: 
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matter here complained of, as will be seen by a copy 
of the order of this court here filed, marked Exhibit 
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) 


dD. | 


* «6 
+ 


( 

In order to a proper understanding of the case an 
examination of the proceedings for condemnation in- 
stituted in the County Court, upon which this cause 
rests, and the method of removing such proceedings 
to and retaining them in the Federal Court is neces- 
sary. 

On the 6th of October, 1879, the railway company, 
the appellee, presented its petition to the County 
Court of Wayne County, in West Virginia, praying 
that the proceedings authorized by law, for the pur- 
pose of condemning lands for railroad purposes, 
might be had, having given previous notices of such 
appheation, to the parties interested. (9, 10, 11.) 
On the 7th of April, 1880 (12), an order was made 
by the County Court, appointing commissioners to as- 
certain and report a just compensation for the lands; 
this resulted in a report (13) dated April 28, 1880, 
fixing the compensation at 81,075.00 ; this amount, 
with interest, was paid into court on the 8th of May, 
L8SQ, by the Company. 

On the 17*hof May, 1880, at the early hour of 5 
o’clock A. M. (15), the company presented its pe- 
tition and bond to the County Court, asking for the 
removal of the. cause to the District Court of the 
United States for the District of West Virginia, al 
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leging as a ground thereof that the suit was between 
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(25), the appellant tendered another answer to the 
petition, and also on the 3d of May, 18838 (22), he 
tendered still another, but objection being made, the 
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don said report for the amount therein ascer- 
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and filed thereto, and when required by either of the 
parties, such compensation shall be ascertained by 


an impartial jury of twelve free holders, selected ac- 
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The appellee appears to rely for its right to seize 
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and take possession of the land upon the report-made 
and filed in the State Court by the Commissioners ap- 
ointed to ascertain the compensation and the sub- ¢ 
sequent payment of the money into court, upon Sec- 
tion 20 of Chapter 42 of the Code of West Virginia. 

But it has been authoritatively decided by the Su- 

preme Court of Appeals of that State that this pro- ; 
ceeding is not governed by the code, but by the pro- 


visions of Chap. 88 of the laws of 1872-3, above 
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cited _ 
[It seems that this decision was made in this very 

matter and between these very parties. 
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“The object of Chapter eighty-eight, acts of 1872- 
3, is made plain in the title. It cannot be misun- 
derstood from the title and the act itself that the ‘ 


lecislature intended to pass, by Chapter eightv-eight. 


7 


a YVenHneCral acti applicable PO PFAIMsS OUTS 
x 


« ‘ 
withdraw railroad associations or com} 
] : | 
q sible from th LOVISI | 
4 +? : ¢ : 
i?) ./ } > rations il Yenerasl 


(The Chesapeake & O. Railway Co. ws. Hoard, 
j iG. W. Vax. B. 270-275.) 


There 1s no provision in Chapter &8 of this act au- 
thorizing the payment of money into court and 
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tained by the intervention of a jury, as they had a 
right to do by the statute above quoted. The de- 
mand fora Jury was made at the proper time. (Ches 

. & O. R’y Co. vs. Patton, 9 W. Va., 648-654.) Fur- 
thermore, it does not appear that the exceptions to 
the report were ever acted upon by the court. These 

7 | proceeding were, therefore, Wholly ineifectual so far 
as title and right of possession in the railway com- 
pany was concerned. The complainant in this bill, 
therefore, had a plain right to an injunction to pro- 
tect him from the eneroachments of the defendant. 
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he onlv power given by law to change the ‘route 

f° +P | ies 3h is 1723 1 I 7 eee ae . 
Ot a railroad, at That time, Wil be round In seetiol 


y ~ se | : i* 
0, par. 5, of chap. 88, of the statute before men- 
. 


Ai 


tioned : it is as follows: 


‘To change the grade or location of its railroad, 
not departing from the present route specified in the 
articles of incorporation, for the purpose of avoiding 
annovances to the public travel, or dangerous or 


irves or grades, or unsafe or impracticable 


difheult @ | 

] —— .4 do “ho! - ls : 3 , B 15 >? {° 4 
anda tns tbstantial SCvrOoOuUnadS Ol foundations, Or iO] 
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other like reasonable causes. (Sec. 20, par. 5, p. 


324, 


There were no excuses for the new line, such as is 
above enumerated. The bill alleges that the change 
was made ‘‘in palpable violation of law’’ (2), and 
there is no pretense set up by the company in its pe- 
tition for the condemnation proceedings. It will be 
observed that the conveyance itself expressesa part 
of the consideration, ‘‘the conveniences and benefits 
resulting from the permanent establishment and 
maintenance * * .* of adepot ~*~ * * mw tie 
town of Ceredo, at a point near the ‘Ceredo.House.’ 

The abandonment of the established line by the de- 
fendant company wasaviolation of the contract rights 
of the appellant for which he is entitled to relief in 
an equity court. (Warner vs. R. R. Co., 39 Ohio, 
St. 70: ( hapman vs. Railroad Co.. 6 Ohio. St. 120: 
Balt. and S. R. R. vs. Compton, 2 Gill, 20; 1 Rorer 


on Railroads, 274. 


Third. The proceedings for condemnation were 
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illegal and unauthorized, because the parties inter. 


ested Had agreed upon the compensation. 
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The eighteenth section of the Act of 18722 
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there was it does not appear in the record. On the 
ne day, asitseems, a bill was filed by the railway 
ompany in the Federal Court praying an injunction 


tO restrain the appellant and others, defendants 


he condemnation proceedings, from interfering 
with the railway company in its efforts to take pos- 
session of their lands which the company had sought 
to condemn, and the Injunction Was promptly issued 
on the same day (26. ) The transeript Or ‘copy of 
1 a ‘ * 6 * hy . * > 

cord’’ was not ‘‘entered in the elerk’s office 
ot t District Court until the 18th of May, 1880. 

it is only reasonable to conelude that as soon 

tl Injunction was secured the railway com- 
pany, under the protection of that court from re- 
S1S1 ee on the part of the owners. welt Upon the 
and without any authority whatever and constructed 
ts road and began to run its trains over It. 

That the Federal Court was without jurisdiction, 
for several reasons, seems plain tomy mind. In the 
LI’s place, the act of 1875, known as the ‘‘removal 

ithorizes removals to the ‘* Cireuit Courts ”’ 
OILY . this petition prays that the reeord Way be 


2» + : i] s »& ats? ' Bek = r ’ ‘ f ‘ 
nt to the District Court. and it was sent there. 


—a 


sions of section 571 
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rao not veileve That Lie PProy 


the Revised Statutes aid the District Court, al- 


JUTISaAICTION. he act of 1875 was of a later date 


than the Revised Statutes. and it is emphatic that 


} } -~ 4s ° ‘ 
the record shall be entered in the ‘* Cireuit Court 
. } } , * a 4 4 : ; : ' i: - 
it mav be that the District Court,.-under the seetion 
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ot the Revised Statutes, first mentioned, could have 


heard and determined the case when once removed 
into the Cireuit Court In the next place, the peti 
b1On Was pre SPILT oo late: the rria of th eause had 
begun and had actually proceeded to an award. but 
the @] itest obstacte mn the wav ot the Lect ul Court 
in obtaining jurisdictions was the citizenship of the 
parties. The petition alleged that the appellant, Hoard 

) citizen of New York: this: he denied by a 


sworn answer, and the court instead of trying that 
issue, as it was bound todo, overruled, or ‘‘ rejected” 
the answer, and refused to hear him on the question 
As the pleadings in the condemnation case now 
stand. the plea Or answer ot Hoard UST 
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true. That the Federal Court was bound to trv this 
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Us 2; and eases ected. ) Baldwin Was supposed to be 


i mortgagee (see petition, p. 8), but he appeared in 


the Federal Court, and disclaimed all interest in the 
lands (19), This removed him from the case, and 
left the controversy wholly between citizens of West 
Virginia. The company was a citizen of West Vir- 
ia; the fact that it had also been incorporated 
by Virginia is immaterial. (See 2. BR. Co. vs. Ala- 

[t is submitted, in behalf of the executors of Mr. 
Hoard, who has died since this cause was instituted, 


bum. 107 i. Ss. HS] ° ) 


that as the proceedings stood at the time he filed 
this bill, the Federal Court was bound to entertain 
it, and that the demurrer was wrongtully sustained, 
and that the decree of the court below dismissing 
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CHARLES B. HOARD. 
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CHESAPEAKE AND OHIO RAILWAY COMPANY. 
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BRIEF FOR APPELLEKR. 


STATEMENT OF THE CASE. 


This is an appeal from a decree of the District 


f 


the United States for the District of West Virgini: 
ing the demurrer of the appellee to the appellant’s bill of 


complaint filed against it in that court, and dismiss 


bill. 


Fes 


The decree will be found on page 27 of the Reeord. 


t 


a 


Court of 


SUSTAIN 


* said 


The billand exhibits therewith show that at the time if 


was filed proceedings were pending and undetermined in said 
District Court for the cordemnation, for the use of the appel 


lee, as a railroad company, of lands belonging to the 


apy yal. 


lant; and that the — had been enjoined by said court 
from interfering, or causing or permitting others to interfere, 


by suit or otherwise, to Ase the appellee from entering 


upon, using and enjoying the land for the condemnation of 


which said proceedings had been instituted. 


[t alleged that said condemnation proceedings were with- 
out authority of law, and null and void; and that the entry 


of the appellee upon the lands of the appellant, b 


y 


virtue of 


said proceedings, and the construction of its railroad through 
said lands, was a high handed trespass; and that the daily 


running of trains over and across said lands was a continu- 
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ous trespass, ASSI12 if as tre LTounNas upon WHiCcHn said a C2 a- 


Ist. That the act of West Virginia under which said 
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proceedaings were had, authorizes proceedings In condemna- 
~_tee « - . + sai : . ‘ si ¢ 4 22 . ] ¢ é —s 

rion onivy wHere the parties tall to agrees; and that ill t] LIS Case 
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the paPrt es La e Seal. 
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2d. That a railroad Company Whien has established 
} — ¢ I ’ ‘ _ } * ] vs : aetet 3? 6 | ’ 4 
ine eannot echnange its grade or ioeation, except [01 adequate 
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cause: and that in the petloIion Wihien had been hied, asking 


was assigned for a change of 


od. That there had been no adjudication by any court 


that the land, sought to be taken, was subject to condemna 


tion; and that, until such adjudication should be had, the ap- 
pellee had no right or authority to construct a road, or to run 
trains ove! Jainant’s land. 

4 ; i P 4 


‘ printed COPY OF the acreement referred TO AS A reynson 

hy no condemnation proceedings could be had under the law 
of West Virginia was filed as an exhibit with the bill, and 
ith the certificates of acknowledgement thereto attached. 
will be found extending from page 4 to page 7 of the Reeord. 


The bill alleged that appellant .and the Chesapeake 


s 
‘ : - com ¢ 
and Ohio Railroad Company entered into it on the 2sth day 
‘ “é>) J t << 
July, 1873—and that it 
‘was sealed with the seal of said.com pany, and 
signed by its President and Secretary, they thereto being duly authorized, and 
wasalsos 1ed and sealed } the said complainant: 


that before the year 1875 the railroad of said COMmpanyvy was lo. 
cated by it through the town of aeeadial ancl —— cl large 
= of town lots in said vill i2e, the propert of the ap 
pe lant. and through a large number of the streets and alleys 
of oki ce that said contract thereafter entered into. 


: - ] ; i: . ¥ £° .7 ty 4 : . ‘ } -_ 
reculating the rigbt of way ol said railroad through said vil- 
- ‘ 1] > I, 4 ' . + " l, : ‘ ‘ > avg 4 
lave, its streets and alleys ind throt oh the lands and lots of 


the appellant, and agreeing upon the value thereof, and the 
unage done to the residue of the appellant’s property, would 


’ o 


have been extremely valuable to the appellant if its provisions 
and covenants h 
ried out. 


] eens ' ] tT, ° 
id been Lary and honestly observed and ear- 


The bill further alleged that the money consideration 
$1,000) had.-never been paid, though the contract recites its 
payment; and that the money consideration was the smallest 
In Value of the covenants and promises contained .* the con 
tract-—that the eonstruetion of the road through Ceredo, and 
of the depot and station-house, and its wanienenl and use, 
and the sdiaiaiaiiilins and maintenance of the sidings as pro- 
vided for in the eontraet, would be of inestimable benefit and 
pecuniary advantage to the appellant, and would enhance in 
value the town lots and other property owned by him, in and 
near the town of Ceredo, more than 825,000. 

The bill further alleged that the Chesapeake and Olio 
Railroad Company, in pursuance of said contract, took poses- 
sion of the line so located through the village of Ceredo, and 
through the lots and property of the appellant, and made 
large and extensive excavations and fills through the same, 
and partially graded its line through said property. 

lt further alleged that, subsequently to all of these trans- 
actions, a bill was filed in the Cireuit Court of Kanawha 
county, West V Ire ini: i, to foreclose certain mortgages thereto- 
fore peta by said Chesapeake and Ohio Railroad Company 
upon all of its property and franchises; that there was a de- 
cree of sale, a sale, and confirmation of the sale, and that a 
deed was executed to certain named parties 

“who by virtue of such 
deed and the law, became acorporation by the name of ‘The Chesapeake and 
Ohio Railway Company,’ and entitled toall the works, property, estate, rights, 


franehises and privileges theretofore owned and possessed by the Chesapeake 


A A -— i 
and Oblo Ratlroa’ Company, and subjeet toall the restrictions imposed by law 


upon said last named company.” 

[It further alleged that in the month of October, 1879, the 
said new company (the appellee) although it had full knowiedge 
of the contract made “a the appellant with the former com- 
pany, abandoned its partially completed line through the 
village of Ceredo; and located a new line through the 
lands of the appellant—for the condemnation of which 
new line the proceedings which, as has been already 
stated, were then pending and undetermined in said District 
Court, were instituted. 

The prayer of the bill was that the said contract should be 
specifically enforced, and the appellee compelled to permanent- 


xhe FA eg a ws easiees ia ate . seemianinn nt . SEP EERSTE E—a ee ‘ _ nies 
SEES SR HRS EOE REIT TL DR Rane aaa eR ee eo 
EEE SEE SSS ee ae eee : i) ch ie cae . i; 


4 
lv maintain, establish and run its road through the village ot 
Ceredo as specified in the contract; and to erect a depot and 


place for the convenient and regular receipt and delivery of 
freight nnd passengers in the town of Ceredo, near the Ceredo 
wavy to the appellant the sum of 
=1.000 with interest fro ate of the eontract. and to do 
ld and evervthing CO' enanted by said contract to be done 
ral performed -aud that if should be inhibited, restrained 


. : x s* i? ‘ 3° sins : ; } 4 “ Sa ‘ 
and enyommed from ali turther proceeaings ih the then pending 

| 4 . > s | e . ,* . as ‘ « 
condemnation case—and on final hearing ol the case, that it 
should be perpetually enjoined from running 1tS eng nes, cars 


I ? 


ind traips over the appellant’s land on its road as then located 

fhe whole of the record in the condemnation prot eeding 

is filed as an exhibit with the bill, and will be found from 
page 7 to puge 26 of the Reeord. 


It will be seen that the bill is littke more than a reproduce 


tion swer filed by the appellant to the petition of the 
a2 in that proceeding—whieh answer will be found on 


pages 23 and 24 of the Reecord—the only matter contained in 


La ) 1y} . r} + f°, ; ] , tia: MOO , 
the bill which is not set forth, in almost identical language, In 
the answer, being the praver for the specific enforcement of 
’ 7 41 . ~ ‘ . ® ’ « | ] 
the econtraeci—and the assertion. pace oO the Reeord, that 


until an adjudication has been made for the condemnation of 
land for the use of a railroad company, the company has no 
right to construct its road,or to run its trains over the land 
—an assertion which can have no eilect but to create surprise 
that it should have been made, in view of the 20th seetion of 
Chapter 42 of the Code of West Virginia, which is as_fol- 
lows, ViZ: 


e 4 x 
« After sue 


} ’ his yice been m ide, though if He gel aside. recom- 
mitted, or new comniissi mers appointed, the applicant, upon paying into court 
+} . _ acrartainasil } oayeet “arnnrt th, loco! ; +? } . . "ye } 

tne sum ascertained Dy such report, With legai interest thereon from the date 


ofthe report until payment, may, notwithstanding the pendency of further pro- 
ceedings, enter upon, take and use, for the { 


purpose specified in the application, 


that part of the land in resp¢ to which such payment is made. And noorder 
shall be made, or any injunction awarded, by a court o1 judge, to stay him in so 
doing, untess it be munifest that the applicant is insolvent: or that he, his effi- 
cers, agents, or servants are transs fing their authority; or that such interpo- 
sition 18 necessary to prev: 1 ry which cannot be adequately compensated 


in damages, 
And in view of the fact, proof of which is furnished 
by one of the exhibits filed with the bill, page 15 of the Record, 


7 


2 


that the appellee had paid into court the sum ascertained by 
the commissioners as a just compensation for the land pro- 
posed to be taken, with interest thereon from the date of the 


report. 


POINTS OF ARGUMENT. 

Upon the case of the appellant thus presented, it is mani. 
fest that his bill was properly dismissed. 

[. It was proper to dismiss it because it was filed in viola- 
tion of the order of injunction, granted by the same court in 
which the bill was presented, and to be found on page 26 of 
the Record. | 

Before the appellant could institute suit for the purpose of 
obtaining any of the relief sought by the bill, if was necessary 
for him to obtain a dissolution or modification of this order of 
injunetion—which could be done only by appropriate proceed- 
ings in the suit in which the injunction had been granted. No 
such proceedings appear to have been had; and the order of 
iInjunetion was in full foree when the bill was filed. 

[Indeed the only ground upon which the appellant could 
hope that the court would take jurisdiction of the case was 
that the injunetion restrained him from suing elsewhere—tor 
there is not only no allegation as to citizenship to confer Juris- 
diction of the case upon a court of the United States—but it 
appears from the Record (pages 20 and 21) that the appellai. 
had made affidavit that, for jurisdictional purposes, he and the 
appellee were to be regarded as citizens of the same State. So 
that but for this order of injunetion there would be no ground 
whatsoever upon which the jurisdiction of the court in which 
the bill was filed could be sustained. 


II. Even if the foregoing objection to the maintenance of 
the suit could be removed, the bill was properly dismissed, be- 
cause no case is made by it proper for the interposition ofa 
court of equity. 

The object of the bill is two-fold: First, to prevent the con- 
demnation of the land sought to be condemned for the use of 
the appellee. Second, to enforce the alleged contract set up by 
the bill. 
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The first of these objects is attainable, if at all, by litiga- 
ting the matter in the proceedings pending in the same court 
for the condemnation of the land, and in that way oniy. 


As to the second of them, it is plain that if the appellant 


las anv claim agai the appellee, under the alleged contract, 

it should be asserted by an action at law—it being of a ehar- 

cter to be fully compensated by damages recoverable in such 
n. 

[tl. An round on whieh the demurrer was properly 

sustained, is that the. bill does rot allege that the contraect— 

which is an nder seal—was ever completed by de- 


That it eould not have been so alleged, is inferable not 


ee } Reeord) but from the contract itself there 

ith exhibited. It will be observed that it was signed and 
acknowledged by the president and secretary of the railroad 
‘art ) | t] 


mpany and the seal of the company attached, on the Ist day 
[t does not appear when it was signed by 


when the name of the attesting witness to 
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mIS SIPUHALULE ‘} IS alnNXe i 


the appellant. not 
| 


to the instrument —but it does appear 
was not acknowledged by the appellant until the 21st 
ay of July, 1879, that being the date of the certificate of the 
Notary, before whom 


| 


it was acknowledged by him. 
It thus appears that the original was in the possession of 


the appellant on the 21st day of July, L879, but the bill does 
not state in whose possession it had been previously, or 
| : 4 » r°.237? s . sy , ’ yo ——_ 

what became of afterwards; nor is Any explanation given 


iug the original with the answer to the peti- 


tion 1h the condemnation proceedings, or with the bill. ‘l 


“ printed copy” of it is filed with each of those papers; nor why 
t 


the appellant delayed his acknowledgment before a Notary not 
only until after the other party to the econtraect—the Chesa: 
peake and Ohio Railroad Company-—had ceased to exist; but 
atter the appellee had caused its line, over the portion of his 
ndemn, to be located and sur- 


doue in May, 1879, as appears on 


land whieh it was seeking to e 


— 


od 


veyed—that having been 


) . | 7 
page 8 of the Record. 
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IV. Another ground on which the demurrer was properly 
sustained and the bill dismissed, is, that it clearly appeared 
that whatever may have been the rights of the appellant 
against the Chesapeake and Ohio Railroad Company under the 
alleged contraet, he had no rights whatsoever under it as 
against the appellee—the bill stating that, after the contract is 
alleged to have been made, and after the acts which it is al- 
leged were done under and pursuant to it, the Chesapeake and 
Ohio Railway Company (the appellee) became a corporation by 
virtue of a sale and conveyance under decrees rendered in a 
suit brought for the foreclosure of mortgages executed by the 
Chesapeake and Ohio Railroad Company, and not alleging that 
the corporation thus created has done any act which can be 
construed as an adoption or ratification of the contract alleged 
to have been made by its predecessor, the Chesapeake and 
Ohio Railroad Company. 

That a corporation created as the bill admits the appellee 
to have been, is not a continuation of the old corporation to 
whose rights and franchises if sueceeds, but becomes an en- 
tirely new corporation, deriving its existence, and having its 
rights eonferred, and duties prescribed, bv the acts of West 
Virginia tinder which such sales are made, is settled by the 
decision of this court in the case of The Chesapeake aad Ohio 
Railway Company v. Miller, Auditor, 114 U.S. 176. 

There can therefore be no pretence that the appellee 
is bound by the contract alleged to have been made by the 
appellant with the Chesapeake and Ohio Railroad Company. 

It is respectfully submitted that, upon any one of the fore- 
eoing grounds, it was proper to sustain the demurrer, and dis- 
miss the bill; and that the decree of the court below should be 
affirmed. Wm. J. ROBERTSON, 

Counsel for the Chesapeake 
and Ohio Railway Company. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 17. 


CHARLES Bb. HOARD, AppEetiant, 
vs. 
THE CHESAPEAKE AND OHIO RAILWAY COM- 
PANY, APPELLEE. 


BRIEF FOR APPELLEE IN REPLY. 


The fact that the brief for the appellant was not filed until 
after that for the appellee renders an additional brief for the 


latter proper by way of reply. 


| It is deemed unnecessary to reply to so much of the brief 
for the appellant as attempts to show that the condemnation 
proceedings were improperly removed from the State to the 
Federal court, further than to say that the question does not 


arise and cannot be considered in this suit. 


ab es ee ME eT ee eye ee i Se BES Se 


o of the parties to roceedings obtained from this 


Court, in October, 1851, a rule directing the judge of the 


eu a + 73 wet ‘ — . ] i] ‘7 i ta al Ra ‘ > / r . - . 
GQIStrict Court, to which Beisa' Had vneen removed, to show 


eet ’ , Sea ze } a , : ‘ ie ; > : ° , 
eause WhHV a mandarnus should not 1ssue commanding him ¢ 


= . . : ; 
Lrike the cause, SO far as they were eoneerned., from the aad 
. \ 


of his court, and remand the same to the State court 
whence it came. The judge appeared and answered the 
rule, and this Court held that the propriety ol the action of 
the district court 1n overruling the motion to remand the 
cause was reviewable only after final judgment and when 
| eg ee oe ee en eee SE aS EN, ee OY 
qamount Invoived was sumelrent to Oive yurisaiction LO 

. | Sanat me Clonrt o> ] eeara. rd | ’ — } ih leter ~ : * i! 
the supreme Lourt: and accoralngiy, wil out « etermilning a 


. ] : . ee eae a : cia 
iether the case was or was not properiy removed, denied 


Per the Case, Oe: parte Hoard, LOD U. oe Odd. 


Pet 


Il. 


ie eae 


The ease of The Chesapeake and Ohio Railway Company | 
Hoard, 16 W. Va., 2 


decides merely that chapter 88, of the acts of 1872-’75, had 


70, relied on in appellant’s brief, 


not been repealed by chapter 114 of the acts of 1875 and 
the amendatory act of 1879; and that proceedings by rail- i 


road companies to condemn land for their use must there- , 


fore be had in the county court, and not in the circuit court, j- 
as provided for in reference to corporations generally by the “a 


latter acts. 
There is no ground whatsoever for the assumption that 


Ni ie 


section 20 of chapter 42 of the Code of West Virginia was 

pealed by chapter 88 of the acts of 1872-’78; the con- a 
repealed by Chapter 65 of the acts Of 16/2—/0,; On the con 
trary, the 42d section of that chapter (page 257) expressly 


provides that— 


' 
' 
i 
} 
} 


A Ne 


‘All general laws of this State in relation to railroaa cor- 
porations and the powers and duties thereof, so far as the 
same are not Inconsistent with the provisions of this act, 
shall remain in force and be applicable to railroad coi po- 
rations organized under this act.” 

Section 20 of chapter 42 of the Code (a copy of which will 
be found on page 4+ of the brief heretofore filed for the ap- 
pellee) was a general law of the State in relation to railroad 
as well as other corporations, and it is not in the slightest 
degree inconsistent with any provision of chapter 88 of the 
acts of 1872-’73; and cannot possibly be held to have been 


repealed by that chapter. 


IIT. 


As to the suggestion that ‘the proceedings for condem- 
nation were illegal and unauthorized because the partie 
interested had agreed upon the compensation,” it would, eve 
if the appellee could be held to be bound by the pretende 
agreement, be sufficient to say that that agreement had ne 
reference whatsoever to the land which the appellee insti- 
tuted proceedings to condemn for its use, but related exclu- 
sively to other land which it does not desire to occupy. Ii 
however, this were otherwise, the question is one which ca. 
be raised in the condemnation proceedings only. 

The same may be said of the objection that the petition 
in the condemnation proceedings did-not show on its fice 
that a change of location was desired for any of the pur- 
poses named in paragraph 5 of section 20 of chapter €3 of 
the acts of 1872-73. 


And it may be further said that, if made in thm, it 


EIN, a Sak te, VER Pee Pig. 5 « si as — 
hn Re a ee 
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would be unavailing; for, even if the provision could be 
regarded as restrictive, there would be no necessity for the 
petition to set forth the reasons for a change of route; it 
would be sufficient, when objection 1s made to the proposed 


. change, to show that they exist. 


|. Rorer on Railroads, 274, ef seqg., to which reference is 


made in appellant’s brief, so far from sustaining the position 


there taken, shows that, unless restricted by the provisions 
of its charter, a railroad company may change the location 
of its road, within the limits of its general route, when and 
as it may think fit; and if, in so doing, it violates any con- 
tract it may have made with an individual, the only remedy 
against it is by an action for damages. 


jC 
s 


Paragraph 5 of section 20 of chapter 88, of the acts of 
187 
a railroad company to make changes in the location of its 
road—a right which exists independently of such recogni- 
Lion. 

It may, in passing, be observed that this paragraph is 
(owing, no doubt, to a typographical error) inaccurately 
copied on page 13 of appellant’s brief—the word “present” 
being substituted for the word “general,” before the word 


“route.” in the second line. 


[V. 
It can hardly be necessary to argue to show that the obli- 


gation of a railroad company to comply with a contract en- 


tered into by it with an individual is not one of the “ duties” 
which, under the act of February 18th, 1871 (Laws of 1871, 


2-73, is merely a legislative recognition of this right of 


? 


a. 


page 91), the corporation, created by a sale and conveyance 


of its works and property, is bound to perform—especially 


in view of the provision in the act itself, that 


“Such corporation, so created, shall not be entitled to 
debts due to the said first company; and shall not be liable 
for any debts of, or claims against, the said first company 
which may not be expressly assumed in the contract of 
purchase.” 


Here it is not alleged that the appellee has, at any time, 
or in any way, done anything which can be construed into 
a promise to perform the agreement alleged to have been 
made with its predecessor company. 

The act of 1877, page 19, making it the duty of that com- 
pany to complete its road from Huntington to the Big Sandy 
River, within a specified time, has been fully complied with, 
notwithstanding the obstruction thrown in the way of the 
appellee by the efforts of the appellant to prevent the acqui- 


sition of the land needed for the purpose. 


Wa. J. ROBERTSON, 


Counsel for Appellee. 
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1863, William Myers, an officer of the United States Army, 
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Department of the United States, and for its use, twenty-four 


horses of the quality and description required by said Quarter- 


masters Department ior cavalry and artillery horses, and 
paid for the same, and also purchased and paid for seventy- 
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eight mules of the description and quality required by said 
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Che Court of Claims in Lippitt s ease (14 C. Clain Me, 
148), used the following strong language in regard to the 
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to be due and owing, of principal, $57,665, and of interest 
$64,174.81. It is certain that payment ofacoupon has never 


vet been refused because it had accrued morethan six years 
before presentation. In public estimation, and in the settled 
and-uniform construction of the statutes by the heads of the 
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a claim which accrued more than six years before presen- 
tation as a claim that accured during the current year. Six- 
teen years of unifiorm contemporaneous construction by both 
Congress and the Executive Departments is certainly entitled 


to grave -onsideration. 
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1069, Revised Statutes? According to the decision of the 
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Seen 
Hn the Supreme Court of the United States. 
OcTOBER TERM, 1887. 
JOHN FINN, APPELLANT, ) 
aa vs. -No. 1008. 
\ Tue Unirep Srates. } 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF. FOR THE UNITED STATES. 


Yn the Supreme Court of the United States, 


,Or 


OcTOBER TERM, 1887. 


JOHN FINN, APPELLA NT, ) 
Us. . No. 1008. 


Tue Unirep States. } 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


Statement. 

John Finn & Co. were engaged in supplvin. the Quar- 
termaster’s Department, at Saint Louis, Mo., with herses 
and mules in 1863. Whether the anima’: were furnished 
under contract, or whether they were firnished by the 
appellant as the agent of the Government is not altogether 
clear from the statement of facts found by the Court of 
Claims. 

The partnership consisted of John Finn and William 
P. Milliken. In 1866 Milliken withdrew from the firm, 
and conveyed and relinquished all of fis interest therein, 
including this claim, to John Finn, the appellant. 

Finn claims that, in October, 1863, he delivered to the 
proper officers of the Government twe: ty-four horses and 
seventy-eight mules, of the value of $1.:,677.40, for which 
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nas not peen paid i here 1s a question as to whether 
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he animals were delivered. phe policy and usage of the 

Quartermaster’s Department at that time are fully set out 
. p . ' i> : wd i * 

In finding numover two 1360c.. Oy €x Gal 


On or about October 10, 1863, Finn & Co. notified the 
Quartermaster’s Department that they had collected the 
number of animals aforesaid at Sedalia, Mo.,and requested 


. : . ° Din 
cnat an Inspector ve sent to Inspect and receive them. (Rec., 


yuty inspector, pursuant to the order of the chief 


pre ed to Sedalia and made such inspection. 
He found the animals fit for the service, but does not say 


i to ace pt or recelve them as the prop- 
United States. After such inspection the 
TS id mules were captured by the Confederates, while 

driven to Saint Louis for the purpose of delivering 
uartermaster’s Department. They were 
never delivered to the appellee otherwise than as above 


state d. (Ser fndine number three of the Court of Claims : 
The appellant never received any vouchers or pay for the 


The claim accrued upon contract about October 10, 1863. 

It was presevted to the Quartermaster’s Department in 

July, 1874, and disallowed. It was next transmitted to 

the Court of Claims by the Committee on War Claims, 

House of Representatives, under the act of Congress ap- 

proved March 3, 1883, (22 Stat. L., 485; Rec., 8, 9: 
[ 


the attorney for the United States the 


petition was dismissed for want of jurisdiction, because 


the claim was founded on contract and the petition had 
not been filed within six years after it first accrued. 

On July 20, L886, the Second Comptroller ordered the 
case reopened de novo, and the Secretary of the Treasury 
transmitted it to the Court of Claims under section 1063 
of the Revised Statutes. The pet'tion Wa.' filed, pursuant 
to such transmittal, October 13, 1086, wi ich, according 
to the ruling of the Supreme Court in Lip pitt’s case (100 
U.S. R., 663), related back to July 3, 107.4. 

The claim having accrued about October 10, 1863, and 
not having been presented to the proper Executive De- 
partment until July 3, 1874, was not so presented within 
six years after it first accrued, and the attorney for the 
United States again raised the question of the jurisdiction 
of the Court of Claims for this reason. No opinion was 
filed, with the conclusion of law, dismissing the petition 
(Ree., 9). The petition was dismissed upon the facts as 
found, but for what reason is not stated by the court. 
From the judgment of the Court of Claims dismissing his 
petition the claimant, Finn, has appealed. 

Three points disclosed by the findings of fact are worthy 
of presentation on behalf of the appellee: First, the 
claim was assigned to Finn. Second, there was no deliv- 
ery of the horses and mules, and they never became the 
property of the United States. Third, the claim is founded 
upon contract, and the Court of Claims acquired jurisdic- 
tion of the same under section 1059 of the Revised Stat- 
utes, but it was not presented to the proper Executive 
Department, nor to the Court of Claims, within six years 
after it first accrued, and is barred, therefore, by section 
1069 of the Revised Statutes. 


BRIEF OF ARGUMENT. 


The Court of Claims does not find there was a specific 
assionment of the claim by Milliken to Finn, yet we think 
it was such a transfer as will bring it within the provis- 


ions of § 3477 of the Revised Statutes. This section has 


ue 


} 


always been strictly construed in applying it to the as- 

slignment of claims, or any part, share, or interest therein, 

avalnst the United States. (Re wo te. Find. I: Me Cord 
v. United States, 9 C. Cls., 155: Burke v. United States, 
iS ¢>. €is.. Zoi : Me Knight v. United States, Ibid... 292: 
ky llogg v. United States, 15 C. Cls., 111: Bailey v. United 
States, Ibid., 490; Buffalo Bayou Rk. R.v. United States, 
16 C. Cls., 238: F. & P. M. R. R. v. United States, 18 

. C. Cls., 420; St. Paul & D. R. R.v. United States, Lbid., 
405: United States v. Gillis, 95 U.S., 407: Spofford Vv. 
kirk, 97 U.S., 484.) 


Il. 


There was no such delivery of the horses and mules as 
made them the property of the United States. The policy 
and usage ef the Quartermaster’s Department, under 
Chief Quartermaster Meyers and Assistant Quartermas- 
ter Allen, are fully stated in findiny No. 2 (Ree., 6, 7, 
8). Whether such policy and usage should supersede the 
law is questionable. ‘The Court of Claims held in Bur- 
roughs’ case (4 C. Cls., 555) that “a quartermaster can- 
not confer on another cl power of appointment, though he 


may appoint horse Inspectors himself.” 


_ 
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The deputy had no authority to inspect appellant’s 
animals, except such as he received from the chief in- 
spector. 

The chief inspector had no authority to appoint the 
deputy. The quartermaster alone had such power, and 
he could not delegate it to the chief inspector, nor to any 
other person. No doubt the usage in purchasing horses 
and mules was as stated in the finding of the court. But, 
in legal contemplation, it was not an inspection by, and a 
delivery of the animals to, a legally appointed officer of 
the Government. In law there was neither an inspection 
nor delivery. It is for the court to say, therefore, under 
the facts, whether the local usage and custom in this 
instance shall control the interpretation of the contract 
and modify or supersede the law. 

The claim in Burroughs’ ease, supra, had its origin in 
the exercise of an unauthorized transaction on the part of 
Quartermaster Allen at Saint Louis, in 1861. No doubt 
he is the same person who testifies to usages and customs 
in that locality in 1863. | 


IIT. 


We have now come to the most important point in this 
case, namely, the question of jurisdiction. 

The Court of Claims was requested to find, as a conclu- 
sion of law— 

That the claim accrued in October, 1863, and was 
not presented to the Quartermaster-General until 
July, 1874, and June, 1877, more than six years 
after the claim accrued, and the court is without 
jurisdiction under § 1069, Revised Statutes. 


As already stated, the claim is founded on a contract. 
Che Court of Claims had original jurisdiction of the same 
under § 1059 of the Revised Statutes, provided the claimant 

petition within six years after the claim first ac- 

crued But, if the petition was not filed within such time, 
the claim is barred by § 1069 of the Revised Statutes, 
and the (oul ot ¢ laims had no jurisdiction. The claim 
was not present d. either to the executive Department or 
to the court, within SIX Vears atter it accrued, Does the 
transmittal of the claim by the Treasury Department, 
under § 1063 of the Revised Statutes, give the claim a 
new status in eourt? Does such transmittal take the claim 
limitation and confer jurisdiction upon 
Court of Claims? If so, the intention of Congress 

ind the object of the statute of limitation are defeated. 
The Court of Claims has treated § 1069 Revised Stat- 
‘luding the jurisdiction of the court rather 
than as a statute of repose or of presumption of payment. 

The point as to whether the Court of Claims has juris- 
diction of a claim presented to an Executive Department 
more than six years after it first accrued, and then trans- 
mitted to the Court of Claims under § 1063, has not been 
directly presented, hor definitely settled by the decisions. 
The Court of Claims has repeatedly intimated that the 
statute should be liberally construed in connection with 
such claims. In the case now under consideration the 
question was directly presented, but the court did not de- 
liver an opinion, and we cannot even suggest the views 
entertained upon the point. 

The court’s views were intimated in Lippitt’s case (14 
C. Cls., 148): Green’s case (18 C. Cls., 93, 107); Me- 
Clure’s case (19 C, Cls., 18). 


an 


In two of these cases the claims had been presented to 
the proper Departments within six years after they first 
accrued, but the Departments delayed the transmittal be- 
yond the six years. The courts properly held the juris- 
diction of the court could not be defeated by such delay 
in the Departments, and thatthe petition filed in the Court 
of Claims, pursuant to the transmittal, related back to the 
date the claim was originally presented to the Depart- 
ment. 

MeClure’s-ease was referred by the Department under 
the Bowman act (22 Stat. L., 485), and whatever may 
have been said by the court in the opinion cannot apply 
here, 

Lippitt’s case was appealed to the Supreme Court and 
athrmed (100 U.S., 663). 

The appellee relies largely on the opinion of the Su- 
preme Court in the Lippitt case to sustain the objection 
to the jurisdiction below,on account of the statute of lim- 
itation. 

The Supreme Court say (United States v. Lippitt, 100 
U.S., 668, 669) : 


It seems to the court that, looking at the purpose 
which Congress had in the establishment of the 
Court of Claims, and in enlarging its powers, as 1n- 
dicated in the acts of .1863 and 1868, the just and 
reasonable construction of the tenth section of the 
first-named act requires us to hold that limitation is not 
pleadable in the Court of Claims against a claim cog- 
nizable therein, and which has been referred by the head 
of an Executive Department for its judicial determina- 
tion, provided such claim was presented for settlement 
at the proper Department within six years after it first 


R 


accrued ; that is, within six years after suit could be 
‘commenced thereon against the Government. Where 
the claim is of such a character that it may be al- 
lowed and settled by an Executive Department, or 
may, in the discretion of the head of such Depart- 
ment, be referred to the Court of Claims for final 
determination, the filing of the petition should relate 
back to the date when it was first presented at the De- 
partment for allowance and settlement. In such cases 
the statement of the facts upon which the claim rests, 
in the form of a petition, 1s only another mode of as- 
serting the same demand which had previously, and in 
due time, been prese nted at the proper Department for 
settlement. These views find support in the fact that 
the act of 1868 describes claims presented at an Ex- 
ecutive Department for settlement, and which belong 
to the classes specified in its seventh section, as cases 
which may be transmitted to the Court of Claims. 
‘¢ And all the cases mentioned in this section, which 
shall be transmitted by the head of an Executive 
Department or upon the certificate of any Auditor or 
Comptroller, shall be proceeded in as other cases pend- 
ing in said court, and shall, in all respects, be subject 
to the same rules and regulations,” with right of ap- 
peal. The cases thus transmitted for judicial deter- 
mination are, in the sense of the act, commenced 
against the Government when the claim ts originally 
presented at the Department for examination and set- 
tlement. Upon their transfer to the Court of Claims 
they are to be “ proceeded in as other cases pending 
in said court.” 


It will be observed that the Supreme Court hold in the 
last-mentioned case that the filing of the petition upon 
the reference to the Court of Claims relates hack to the 
date the claim was presented to the proper Department ; 


asamp nay scenes et 
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that if the claim was filed in the Department within six 
years after it accrued, jurisdiction attached from that date, 
and the case was virtually pending in the court to be pro- 
ceeded with as other pending cases. The cases were com- 
menced in the court when presented to the Department, 
regardless of the time of transmittal. 

from the language of the Supreme Court, quoted above, 
it appears clear that the claimant should have presented 
his claim to the Department within six years after it ac- 
crued, or at least within six years after the right to trans- 
mit the claim to this court was conferred upon the Depart- 
ments by act of June 25, 1868. 

In Lippitt’s case, and the other cases referred to, the 
claimants were diligent in prosecuting their claims and 
seeking their rights under the law. 

The facts show the appellant’s claim to have accrued 
upon contract, about October 10,1863; that he presented 
it to the Executive Department July 3, 1874. The law 
under which it was transmitted was approved June 25, 
1868 (15 Stat. L., 76). It has been incorporated into the 
Revised Statutes as $1063. When theclaim accrued, about 
October 10, 1863, there was no law authorizing the De- 
partment to transmit it to the Court of Claims. The law 
conferring such authority on the heads of Departments 
was approved June 25, 1868. From which of the above 
dates, then, does the statute of limitation begin to run, 
namely, from about October 10, 1863, or from June 25, 
1868 ? 

If from the latter date there would be a lapse of time 
of six years and eight days trom the accrual of the claim 
to the date of presentation to the Quartermaster-General. 


br 


If from the former date, nearly eleven years had elapsed 
when it was presented. In either instance the claim is 
barred by § 1069. We suggest the importance of de- 
termining upon which of these dates the claim accrued in 
pol int of | 
li? m1 itation 

In Beane’: case the court, in reviewing the question 
now under consideration, quotes from Laippitt’s case and 
announces the former liberal doctrine concerning the ju- 
risdiction of the Court of Claims, notwithstanding the 
opinion of the Supreme Court inclines, as we understand 
it, to the contrary. (18 C. Cls., 107, 108.) 

The Supreme Court incidentally referred to this ques- 
tion in a case in which the appellants preferred to rest 
their chances for a reversal of the judement upon other 


propositions of law. Che eourt say: 


It ap pears from the finding of facts that MeDou- 
gall did not die until after the expiration of nearly 
twenty years from the time his claim accrued, nor 
until 
the act giving jurisdiction to the Court of Claims of 
suits against the United States founded upon con- 
tr: ct, express or implied. It is stated that MeDou- 
l’s claim was pending in the Interior Department 
at the time of his death in 1872.. When it was pre- 
sented to that Department it is not stated. It may 
not have been so presented until after the expiration 
of the period within which it would have been cog- 
nizable by the Court of Claims, had suit been brought 
thereon without first filing the claim in the Depart- 
ment. lee in that event, the bar of limitation 
was removed by the mere fact that the claim was 
transmitted to the court below by the Interior De- 


| 
| 


law, for the purpose of applying the statute of 


after more than nine vears from the passage ot 


]] 


partment, is a matter upon which we express no 
opinion. No such question is formally raised, &c. 
( United States vy. McDougall’s Administrator, 121 U. 
S., 101, 102.) | 


° 


The question is now formally and directly presented to 
the court. It is of the utmost importance, and, if deter- 
mined in favor of the appellee, will establish a rule that 
will dispose of many suits now pending. If, on the other 
hand, it is settled in favor of claimants, these suits can be 
proceeded with on their merits, without delaying them by 
motions to dismiss for want of jurisdiction. 

G. A. JENKS, 
Solicitor- General. 
HEBER J. MAY, 
Ass istant A ttorney. 


SEPTEMBER 6, 1337. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TER”, 1885. 


No. 518. 
MORRIS RICHTER, APPELLANT, 


GEORGE JEROME, SURVIVOR OF GEORGE JEROME AND 
FERNANDO C. BEAMAN, ASSIGNEES IN Bz 
OF THE LAKE SUPERIOR SHIP CANAL RAILROAD 
AND IRON COMPANY ET AL. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
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sioners, John Senter and John H. Foster, according to the maps filed 
in the State office at Lansing and in the elerk’s office of the r Spec- 
tive counties, and LO complete the Sabie oh or before the expiration 
Ol the life ot the OTalit, as extended by act of Congress In) accordance 
in all respects with the report of the commissioners now on file in 
—— ( ao of the secretary of State of Vie hieal ». Submitte c 
cept V sald board in pursuance of the req irements of the laws 
eTess and the said laws of the State of Michigan. [t is there- 


— 


i 


of Con 

fore aereed by and between the said Ransom Sheldon, commissioner 
afore sald, ¢ and the said Anthony as follows, to wit: 

epi) ) lirst. The | id or proposal of valid Anthony is accepted, 
and it is agreed that the contract for the construction of said 

road shall] be awarded LO him, and the Satie IS here by awarded 

said Anthony 

‘Second The only consideration LO he — tO sald Anthony is 
the land granted by ( Oneress, in ald of the same, to the State of Mich- 


Meee 


lwan, and all the benefits, emoluments, nero and interests arising 
from said PTant are hereby conveyed and assigned to said Anthony 
LO the full extent of the power ot sald commissioner LO do the Same, 
to have and to hold to him, the said Francis W. Anthony, his heirs 


and assigns forever. 

Third. The said Iraneis W. Anthony, in a ot the 
premises, covenants and agrees to build and conrp! tely construct 
said road in all respects as required by the report aforesaid of said 
commissloners, and to this end said report how on file in the othee 
of the secretary oft state, executed by John senter anc John H. los- 
ter, under date of October 7th, A. D. 1868, laying out and establish- 
Ing said road, is referred to and made a part of this agreement. 

That said specifications therein set forth, in all respects shall be 
as binding as though the same was engrossed herein. 7 

‘It is also further agreed by said Ransom Sheldon, commissioner 
aforesaid, that where the line of said military road 1S how, OF May 
hereafter be loeated by the proper authority, over andl : ong the line 
and route of any public highway, constructed in whole or in part 

by any individual corporation, town, or. county through 


oi which said road may run, said Anthony shall have the ben- 
efit of all work done on such highway without making any 

ial Se ogee therefor. | 
‘And it is further agreed that should Congress or the State of 


Michigat tine any ieee aid for the construction of said military 
road the same shall inure to the benefit of said Francis W. Anthony, 
his heirs or assigns, | penelieen from time to time, as he construct 
and complete each ten-mile section of said road. 
nd it 1s further agreed by said Sheldon, commissioner afores: uid, 
that any laws or acts of the Legislature of Michigan that may pass 
hereafter before the completion of said road in reducing the width 
of road-bed, &e., from what Is contemplated in this contract, shal] 
inure to the benefit of said Anthony and become a part of this 
contract. 
“And it is further agreed that as soon as any continuous ten miles 
of said’road is completed said Francis W. Anthony, his heirs or 


dI—o19 
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} ] +) — ai Ee 
~ ~ A be entitied tO appuy for ana receive a certificate for the 
; a een ee a ; c 
sections oF and granted to ald in the COnStVrUuctION OT ten 
‘7 4 } 
mies Of salad military re (| 


| 1 ] } s » ¢ ‘i. . ) \ siti i oe Os ] ° 7s : e+ " . , 
It is also agreed that Lhe said Anthony shall have the first thirty 
of land authorized to be sold by the act of Congress making 
rant of land to aid in the construetion of said military road, 


nd for these first th irty sections said Anthony agrees to pay all the 


' : ; 4 ; 
Ss ahd expenses intended to be provided for by the proceeds of 
| i m 
} { “1 £ ae . > 
Ne saie OF Salad first thirty sections of land. 
11} i] { it | fy] vat | 44 1) : 6) ; | ) 1] ‘ > Os > an 
4 ( j SUT ii Plitilital COMLPLetlon Ol Selle 11 mary road 


ie manner contemplated herein the said Francis W. An- 
before commencing the work, exeeute a bond in the 


penal sum of ten thousand dollars, with two or more sureties, to be 
})] roved by the board of control of the State of Michigan, condi- 
ned for the faithful completion of the whole line of said military 
| from Fort Wilkin, near Copper Harbor, Keweenaw county, to 


ibis agreement Is made subject to the approval of the board of 
na ehall tal {7 ee ~ a eee tail pune 
ind shall take effeet and be in foree when approved by said 
»> 7 a ‘> ) | i | | " ~ , ] ’ ] aa . 2 > 
Control! and the bONad OT. said Anthony, hereimbetore mieh- 
] a 


1 Shall have been Hiied and app 


punesd 


wrt Ba 
OVed 


\rticles of agreement made and entered into this 2Oth day of 
\pril, A. D. 1871, by and between Francis W. Anthony, of Rock- 
land, Ontonagon Co., Michigan, party of the first part, and Perez J. 
\very, of the city of New York, Alfred Wild, of Rhinebeck, N. Y., 
| inty, New Jersey, and William L. 
\very, of the city of New York, parties of the second part, wit- 
seth: That whereas said Anthony, party of the first part, is the 
nitractor to build a military road from Fort Wilkins, near Cooper 
arbor, In Keweenaw county, via. Eagle river, in said county ; 
Loughton, in Houghton county ; pa a in ao county ; 
| erly LO the State line ot the sta Mic hi Yall, under ral 
ontract made with the State of Michiean, by Ransom Sheldon, 
commissioner appointed by the Governor of Michigan, which said 
ontract 1s hereto annexed and made a part of this agreement, And 
whereas said Anthony, party of the first part, has partially fulfilled 
t 

| 


Mdwin Conart. of Union cou 


A 


( ad t the acceptance ot said CO mimussioner, and hi: LS recel ver 
N scone tion of such partial fulfilment of said contract the deeds 
or title papers of forty-seven thousand nine hundred and fifty-eight 
res of lane l. and Is enti itled LO recelve title deeds Or title Papers 
ninety-six thousand acres of land in consideration of the 

pon said contract already performed by him to the accept- 

f the said commissioner, and upon the completion of said 
build said road, said Anthony, sald party of the first 

iil be entitled to receive from the State of Michigan 
) undred and sixteen thousand and forty-two acres more 
of Jand, making in all two handred and sixty thousand acres 


contract on his part, and has constructed eighty (80) miles of 


' 
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“And whereas the said party of the first part, Francis W. An- 
thony, leas agreed tO Se HT, ana does hereby sell, to the SE dy parties of 
, 


the seeond pari all of the lands now deede horenficr 4 to be 
deeded, in pursuance of the work done under said contract, at the 
price of seventy-five cents per acre; and the said party of the second 
part, the said Perez J. Avery, Alfred Wild, J. Edwin Conant, and 
William Ly. Avery, have agreed LO buy sald land cul said price ot 
seventy-five cents per acre, to be paid for as follows: 

Thirty-six thousand ($36,000) dollars within thirty days from this 
date. 


Mieht thousand ($8,000) dollars the fifth day of June 

‘ight thousand ($8,000) dollars “¢ yy the fifth lay of July 

‘Eight thousand ($8,000) dollars by the fifth day of August 
‘Eight thousand ($8,000) dollars by the fifth lay of September. 
hight thousand ($8,000) dollars | DV the fifth day of October. 
‘“Tneght thousand ($8,000) dollars by the fifth day of November ; 


all 1) the veal tk and the balance 1) three paviments - one of one 
quarter of the whole amount, in six months, from November first, 
S71; and one of like amount, payable on the first of Nov., 1872; 
and the other of one-half the whole amount, payable on the first 
day of November, 1873; the last three payments to be secured ; 

the joint and several notes of the parties of the second part, 
5 35 with the bonds ot the Lake Superior Ss Ip Canal Ra ilroad 

ind Iron Company, at sixty per cent., assigned as collateral to 


I 
| 
Dy 


said notes. 

‘Now, therefore, the said Francis W. Anthony, Ear of the first 
part, for and in consideration of the premises, and one dollar to him 
In hand oe of which is hereby ack ulbdeed: has and 
by these presents does grant, bargain, sell, assign, transfer, and set 
over nner peingates? parties of the second part, the said Perez J. Avery, 
Alfred Wild, J. Edwin Conant, and William L. Avery, the said con- 
tract to build said road hereunto annexed, with all the rights, privi- 
leges, powers, and claims arising from the same, and hereby cove- 
nants and agrees that he will, simultaneously with the payment of 
sald thirty-six thousand (36,000) dollars by said partie sof the second 
part, execute, make,and deliver to the said party of the second part 
Or to any person Or persons they may suggest, a eood and sufficient 
deed, conveying to the said parties of the second part, or to the 
Ve ye 7 


parties or persons so suggested by them, all the lands now e¢ 
to said Francis W. Anthony, party of the _ part. And the sar 

Krancis W. Ant hony further COVE nants and : agrees to exeeute. make, 
and deliver to the said parties of the second pa ‘t, or to any person 
or persons they may suggest, a good and sufficient deed, conveying 
to them all of said lands to which he has become entitled by the 
work already done under said contract as soon as he shall obtain 
title for the same, amounting, with the lands for whicel a nts have 


already been issued to him, to one hundred and _ fifty thousand 
acres, nore OF less. 
30 “And said Francis W. Anthony, party of the first part, 


further covenants and agrees, to and with the second part, 
that he will push the work of building said road under said con- 
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Llh ali GQLIIGehMhce eee dispateh. and will, upon Lire 


ach consecutive section of. sald roa d, CONVEY to said 


e second pat rood and sufhcient deeds of convey- 
A ‘ 
' | ; , } » 
sald balance of sald tands under said contract as fast 
. } : } . . » | 
Te le entitled to and obtain patents for the same by 


is sald work, until all of said lands, amounting to 


(| and sixty thousand acres, more or less, are conveved 
ties of the second part 
Sale op i° ] , } , } i 
ld parties OF the second prac hereby covenalit and AQTCE, 
 s oC >. * ’ a ’ 
h said party of the first part, said Francis W. Anthony, 
vill pay him the said sum of thirty-six thousand ($36,000) 
ithin thirty days from this date, upon the making and de- 
suid deeds of conveyance of all of said lands which have 


n conveyed or patented to him, and that they will well 


make the several payments of eight thousand ($8,000) 
he fifth days of June, July, August, September, Oc- 


vember. as above specihed, : and. uUpoU execution and 
{ | Fr { ze } 1} ] > ] 7 a y ‘}* ; 
the deeds tor one hundred and sixty thousand acres of 


is, more or less, now already earned by the said Francis W. 
ony, the said Perez J. Avery, Alfred Wild, J. Edwin Conant, and 
un L. Ave vy shall and will asslon and deliver LO sald Anthony 

yusand ($872,000) dollars ; u par of the bonds of the Lake 

’ SI Lp! alia € ilroad ; cl 1 [ron ¢ ompany,to be held by 

lateral security for the six monthly payments of cight 

hd (Sds,V00 dollars each, twelve thousand of which 

be returned by said Anthony upon thy making of each 
payment, and that upon the execution and delivery of 
conveyance as aforesaid, conveying the balance ef said two 
SsIxty thousand Heres OT sald land LO said parties of the 


by said Anthony, said parties of the second part execute 
LQ him, said Anthony, thie i notes pay viable as above 
order of Francis W. Anthony, Win. Harris, and Wm. 
icient, with thi payments made as above 
for all of said lands so needed at the rate of seventy- 


ts per acre, and will deliver to said party of the first part as 


Pcl uUrItV for the payment of said notes Lake Superiol Ship 
Railroad and fron Company bonds sufficient at sixty per cent. 


said notes. And it is expressly agreed that upon the said 
conveying ad parti the second part, or to any 
person by their direction, a sufhicient quantity of said bal- 
suid lands to equal by estimation of the price aforesaid the 
he first note to be rlven DY 1 the e parties of the second part 
ulance of said lands as hereinbe “is mentioned, we parties 
second part shal] execute and deli iver to the part) QO the first 
ie said note, and deliver therewith a sufficient tata of said 


at SIXTY per cent. on their par valu e, to cover the amount of 


as collateral, and when sufficient of said lands shall have 
VOye cl by snd Anthony LO ¢ qual at the price aforesaid the 
ount of the second of said notes, the parties of the second 

shal] make and delive y said notes to sald Anthony, Or 


to such party as he shall appoint, and deliver therewith sufh- 


ed 


—— 


— 
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client of said bonds at sixty per cent. of their par value to cover the 
amount of said notes as wi ae ral. 

‘In witness whereof the said parties to this agreement have here- 
unto set their hands and affixed their seals, this 25th day of April, 
A. D. 187] 

“Hh. W. ANTHONY. cee 
ae ee Oe OS eG LL. 8. | 
‘ALFRED WILD. 1h. 8 
J. EDWIN CONANT ae 
“WM. L. AVERY | | 
“Tn presence of— 


‘EDWARD A. PIERCE.” 


OY SCHEDULE C. 
[ U. S. Re Stamp, SOOL00 cancelled. | 
This indenture, made the first day of May, in the year of our 


Lord one thousand eight hundred and seventy-one, by and between 
Perez J. Avery and Almira Avery, his wife, of the city, county, and 
State of New York, and Alfred Wild and Desiah T. Wild, his wife 
of Rhinebeck, In the said State of New York, and J. fdawin Conant 
and Sallie Lee Conant, his wife, of Union township, Union county, 
In the State of New Jersey, party of the first part, and The Lake 
Superior Ship Canal Railroad and Tron Company, a body corporate, 
duly organized and existing under the laws of the State of Michigan, 
Party of the second part, witnesseth, that whereas the sald party ()] 
the first part, the said Perez J. Avery, Alfred Wild, and J. Edwin 
Conant, are the owners in fee of certain two hundred and LWenhby 
thousand acres of land, situate, lying, and being in the Upper Pen- 
insula of the State of Michigan, and being two er and twenty 
thousand acres of land ans to the State of Michigan by the 
Congress of the 3 ye ted 3 State , by an act entit led An aet oranting 
lands to the State o Michivan and Wisconsin to aid in the con- 
struction of a nse _ from Fort Wilkins, Copper Harbor, 
keweenaw county, In the State of Michigan, to Fort Howard, Green 
bay, in the State of Wisconsin, appre yved M: tri 38d, 1863: which 
said lands are particularly described and designated upon the maps 

and records of the office of the register of the land office at 
L() Marquette, Michigan, to which said maps and records refer- 

ence Is hereby made for a fuller and more perfect description 
of said lands. 

And whereas the said parties of the first part have subscribed to 
the capital stock of the party of the second part for five hundred 
shares of its capital stock of one hundred dollars a share, and have 
agreed to pay into said company, said party of the second part, two 
hundred thousand acres of said land in payment for said five hun- 
dred shares of said capital stock so subscribed by hates Now, 
therefore, the said parties of the first part, for and in consideration 
of suid five — shares of said company’s stock, and for one 
dollar in money by the said party of the second part, to them In 
hand well ‘aud truly paid by the said party of the second part, be- 


| 
] 
i 
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: ] ] a ae . : ] . _ yo . ioe ° ’ 

Y and delivery hereot, thy receipt whereot 1s hereby 
» 1 , 23 | ~ ae PIG LIT | cry*s) { ly: "cre } oO] ] 
ict V 4 clit a) \ Ciic st pei CS iits (iV) (ral) . PLAT, ‘wwe # 


é . . . 
‘Oonvey, and contirm unto the said party of the Sec: 


l singular those two hundred and twenty thousand 


)| Bene belng the same granted by act of Congress ol the 
} } .. j oe | ek 4 \ : > : 

States, entiticed AN act Granting lands to the State of Michi- 
Mi); - a i | wert. sls — } 
Wisconsin to ald in the construction of. a military rOud 


| 


kort Wilkins. Coppel Ilarbor, Keweenaw county, in the State 


to ort Howard Crreenh Day, in the State of Wisconsin. 
\Viareh Sad, IS65: which s Ld lands Abe fully deseribed and 
don the laps and reeord books of the office of the revis- 
office at Marquette, Michigan, and to which records 
Ls reference 1s hereby made ror a fuller and WOVE perfeet 
(ie@SCTIDPtLON OF} SAIC lands. Sci \ Ino ana reserving from the operation 
el venty thousand aeres of land, to be selected by taking 
tions reserved in their order as they come, com- 
mencing at the Wisconsin State line, and taking the sections 
on both sides of said road far enough north to get twenty 
US. d acres of land : to have and tO hold the said lands hereby 
| th all rights, claims, appurtenances, and privi- 
rng to the same to the said party of the second party, and 
rs and ASSIOUS forever. And the said parties ot the first 
unt and agree to and with the said party of the second pred’ 
the said parties of the first part, are seized of a perfec 
efeasibie estate in fe -simple in and to the above-deseribed 
nd premises, and have right, power, and authority in law to 
t, sell, and convey the same, and that the title to the same in 
| rtv of the second part they will warrant and forever de- 
nst all persons whatever claiming or to claim the same. 
tness whereof, the said parties of the first part have hereunto 
hands and seals this first day of May, in the vear of our 
housand and eight hundred and seventy-one. 
P. 3: AV Bel . [SEAL 
ALMIRA AVERY. [SE 
ALFRED WILD. E 
D. T. WILD. | SEAL. 
J. EDWIN CONANT. | 
SALLIE LEE CONANT. | 


} } } es SS 5 ene ci.  wruceen 
oned, sented, and delivered 1p presence oi— 


\s to Avery and wife, Conant and wife, and Alfred Wild. 
W.N. SAYRE. 
JAS. H’Y THORNE, 
\s to Desiah Wild. 
1? STATE OF NEw YORK, 
City and County of Ne if) York. } 


On this 5th day of June, A. D. 1871, before me, a commissioner of 
is of the State of Michigan, in Yew York, personally appeared 


sy 


PRONE Ae te 


cy 


. 
-—~ 
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the above-named Perez J. Avery, and Almira Avery, his wife, Alfred 
Wild, J. Edwin Conant, and Sallie Lee Conant, his wife, known to 
me to be the persons deseribed in. and who exeeuted the forevomng 
Instrument, and severally acknowledged the same to be their free act 
and deed; and the said Almira ‘Avery and Sallie Lee Conant, on a 
private examination, separate and apart from their respective hus- 
bands. acknowledged tO me that they executed the ScLTHe freely and 
without any fear of or complusion of any one. 

In witness whereof, I have hereunto set my hand and official seal. 

[SEAL] WM. V. ARCHER, 


( ommiassioner Of Michigan “it Ne i? ) Ork. 


STATE OF New YOrK, | 
County of Dutchess. } 


a) i 


Qn this 7th day of June, A. D. 1871, before me, Wm. Sayre, a 
notary public, appeared the within named Desiah TT. Wild, wife of 
Alfred Wild, to me known to be the persol deseribed in and who 
executed the foregoing instrument, who, on a private examination, 
separate and apart from her husband, acknowledged to me that she 
executed the same freely and without any fear or compulsion of any 
Olle. 

[ SEAL. | W.N. SAYRE, 

Notary Public. 
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Cireuit Court of the United States for the Eastern District of Miehi- 
gan. In Itquity. 


JOHN L. SUTHERLAND, Trustee, Compl't, 
against 
Toe LAKE SUPERIOR SuHip CANAL RAILROAD AND [RON Com- 
pany; Charles L. Frost, Trustee; Thomas N. McCarter, | 
Trustee; Lucien Birdseye, Trustee; The Union ‘Trust - 1568. 


Company of New York, Trustee; Samuel L. Smith, Will- | 
lam [farris and George Jerome and Fernando C, Beaman, | 
Assignees In Bankruptey of the aforesaid Ship Canal Rail- | 
road and Tron Company, Def’ts. | 
LuciEN Birpseye, Trustee, Complainant, | 

against | 

THe LAKE SUPERIOR SHIP CANAL RAILROAD AND TRON Co.; | 


Thomas N. McCarter, Trustee; The Union Trust Company > 1574. 
of New York, Trustee; and George Jerome and fernando | 


C. Beaman, Assignees in Bankruptey of the Lake Superior | 
Ship Canal Railroad and [ron Company, Defendants. 


Toe Unron Trust Company oF New York, Trustee, Com- ) 
lainant, | 
against | | 

GEORGE JEROME and FrerRNANDO C. BEAMAN, Assignees In > L946. 

Bankruptcy of the Lake Superior Ship Canal Railroad and | 
lron Company, and the Lake Superior Ship Canal Railroad | 

> ' : i 
and Iron Co., Defendants. 
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MORRIS RICHTER Vs. GEORGE 
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JEROME, &C., ET Al. ' Oo 


(0 “SCHEDULE Ca 
Deed of Trust 


|. . " » OIE t Posatas . «=  £' ee 
Lake Superior Ship Canal Railroad and Tron Company. 


This indenture. made and entered into the first day of Mav. on 
thousand eight hundred and seventy-one, by and between the Lake 
Superior Ship Canal Railroad and Tron Company, a corporation ex 
isting under the laws of the State of Michigan, party of the first 
part, and the Union ‘Trust Company of New York, party of the 
second part, witnesseth that whereas the party of the first part, by 
acl Ol Incorporation executed the fifth dav of Julw. A. D. 1864. in 
accordance with ah act ot the Lu oislature he ost CO] Ni hig: I 
entitled “An act to provide for the formation of Companies to con 
struet canals and harbors. and Improve the same ipproved Mareh 

i 

Math, ISG], and the several acts amendatory thereof or supplement- 
al\ thre reto Sine passed adhd amel ded V tile men led articles oO] 
cLSSOCTALION. executed ()1) thr tWehntv-hninth c | \pril, A. 1) iIS7 1 
in accordance with the provisions of section two thousand one hun- 
(red mid fortv-nine ae chapter Sc V 4 ntv-three. oO! the COTM) Mead jaws 
of the State of Miehioan. entitled “ General provisions relating to 

. | ; is 1 c ° , 
COPPOPAaAtLONS hleis beeonn entitled (OO Valiuda dit franechis “, rights of 
way, lands, and property, Including the right to locate, establish 
CONSLPUET Lied US and to enforee tolls lO} thi use Of] thi Sane. a 

etntes cl | 1 4 a ) Te tae | 

CGF Ih Shllp) Calhai TPOTM Kewenaw Bay through the entrance irom 
,ewenaw Bav to Portage Luke, through said lake to its head at the 
neck of land called the “ Portage.” thenee through said neck of land 

to Lake Superion 
fe \nd whereas the said party of the first part is the owne) 

of a constructed canal through from Kewenaw Bay to Port- 
age Lake, through said lake to the head thereof, and through thi 
“* Portas so called, to Lake Superior, a distance of twenty-foun 
miles, and has the meht to use and enforee the paVvImMe) Of tOLlis Tol 


hundred thousand aeres of land, situ: 


sas : aa mies 
State of Michigan, and hereinafter mi: 


i . 
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re particularly ANG IULIV Ge- 
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And whereas, also, the said party OF the first part, on the first day 


of Julv. A. D. 1865. beine then known as 


on 
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Superior Ship Canal ¢ ‘company, for the 


necessary to build that portion of its canal tl 
- Portage,” SO ealled, from Portage Lake to J 
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and delivered Lo ¢ ‘olumbus C7. Douglass. 


deed of trust or mortgage, by which th 
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the Portage Lake and PalKe 
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i eri Lie 
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b ¥ | 
New York. a 
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then being the “ Portage Lake-and Lake Superior Ship Canal Com- 


pany, and acting in that name and t 
trust to said Columbus C. Douglass the 
owned by the said party of the first ] 
Lake thir oh the a Portage,” SO ealled, 
constructed, but since constructed by tl 


itle, mortgaged or deeded 


} } " 
said Dart of the canal now 
i 
. oe : oo , ie 
art, extending from Portage 
LO Lake OuUperlor, then LO lhe 


ie said party of the first part, 


iV} > GEORGE JEROME, &¢C., ET AL. 
® . | 9 } , 
tins . n of the canal owned by the 
. . } 
Oy deseribed and conveved ; and 
: > y ] ° . ; , a 
| nd aeres of land, situate, lying, 
) | forming a part of the six 
- einatter conveved, which = said 
’ } 
=] de to seeure the payment LO 
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Pred ind interest of a series ol 
& ] ys } ; ae 
ly ition of five hundred dollars 
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yr Stoity Canal Co. and tit 
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| i 
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n outstanding and subsisting 
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- } | 
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e recuted ana delivered LO 
’ s | ] 4 
Pe Dy), Randolph Martin, of the city 
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rPage, dated Upon that Gay, D\ 
} ) | ; = se 
is said Portage Lake and Lake 
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eed or conveyed to said Thomas 
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\] Sald Section OF the Calhal HOW 
P In progress of construction, 
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| ust to Columbus C. Douglass 
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GAD SMITH, 


Dr py. Clerk 
| 


A 

‘ | Toe ‘y7.)1 
Fa I qi ad t 

. \ : } 

.EW YORK, GEORGE JEROME, and 

' > ruN} ; ON 
ees In Bankruptey of The Lake Su- 
i 


i) . Sta | ] » — I’) ' 
mean. and PACOL LOVOCTS rlustees 


‘ j | i @ 
‘ + ' Le ‘ } | 1] " abl 
Oner Hhiead HhiS orlg@imal Olli Mak- 
. } } Oe ee . 
e-named aecrendants, except 


rocured an order. of court requlr- 


( tober. a [) LSS 2. the sald bill 


| bills and the orders thereon and 
service of the same.as thev appear 


mer prays reference for creater 


ist your petitioner's solicitor in 
from Jo. W. Meddaugh, Ksq., one 
his having duly entered the adppear- 
above-named defendants except the 
ny of New York and Fernanda C 
\leddaugh served said solicitor 


the defendants tor whom said Med- 


MORRIS RICHTER VS. GEORGE JEROME. &¢C.. ET AL. (} | 


daugh ippeared CLS aforesaid for want of equity in the case made by 
sald bil | | 

And your petitioner is advised by his solicitor and counsel that it 
is proper and necessary that said bill of complaint should be further 
amended before going to hearing on said demurrer in the following 
particulars, wherein your petitioner pravs leave to amend said bill 
upon such terms as to your honor shall seem meet 


} ‘* 1 " 
i ; ' ‘ 


Ist Amendment. In the 5d Jine from the top of the first page of 
said bill after the words “brings this bill of” insert the words ‘“ com- 
plaint,” and erase the words “supplement in the nature of a bill o 
view and eross-bill.” 

2d Amendment. On page 9 of the bill after the word “coupons” 


al the end of the LOth line from the bottom of the said PaOe 


lho amend by inserting the words “a copy of which mortgag 
and of the signatures and amendments thereof as hereto 
annexed and marked Sehedule Ca.” Also by) annexing such COPy 
is a schedule of said bill and marked accordingly. 
od Amendment. On page 1d of the bill at the 2d line from thi 


LOp CPrase the word “only,” and in Sc line from LOp aiter the word 
‘paid’ insert the words “to your orator.” 
(1) Page 20 of the bill od line from the bottom Crase the word 
‘after’ & insert the word “ before.” 

ith Amendment. (on PaOe 27 of the bill 1) the Ith line from. thie 
lop amend by erasing the words “come in upon the foot” and in- 
sert in Leu thereof the words “have the benefit.” 
oth Amendment. On page 27, 1n the 12th line from the bottom, 
erase the word “further.” 

6th Amendment. On Page 28, at the Sth line from tl 
the word “cause,” insert the words following, viz: “Or that the 


said residue oft said Wavot road lands be charged by the decree ot 
this court, in addition to the amount of principal and | 
upon said bonds and coupons, with the amount expen 


James C. Ayer 1 procuring the legal title from tl 


with interest thereon, as that amount shall be ascertained and re- 
ported by such master, and that on payment of such amount of prin- 
cipal and interest to the defendants who now hoid said legal tith 
(which sum vour orator is ready and willing and hereby offers. to 


2 


Pay as this court shall direct) the sald last-na 
116 be deereed and direeted to convey said lands to a receiver to 


be appointed by this eourt to be sold wna i’ the direction Qt 
master thereof. to satisfy both said sums soto be charged thereon as 


herein prayed.” 

And your petitioner will ever pray, &e. 
MORRIS RICHTER. 

J. P. WHITTIMORE, 

Solieitor rae of Counsel for PU i, Petition il 

MASTERN District oF MICHIGAN, 88: 

On this 7th day of February, A. D. 1855, personally appeared be- 
fore me, the undersigned, a notary public in and for the county of 
Wayne, in the State of Michigan, Morris Richter, petitioner in the 
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MORRIS RICHTER VS. GEORGE JEROME, &¢., ET AT. Oo 


Lie) ee the Sixth Circuit 
| Western District of Michigan, Northern Division, on 


Le. ‘) - . E ») } , } : 
she 28th dan of November , A. D. 1883, and of the Independance 
{* a . | pees ] ‘ oe Be ! } eat Fl 

Of the | hited States ol i Asnories the one hundred and elehth. ln 


Von hs: TE — ‘i ] UN]; eae oe ee ee 
Present: Phe llonorable Solomon Lu. \\ ithey, Gustrict Juda 


Morris Ricurer, Complainant, 


i's 

( = “ 
Pay i NTOON Reus] (COMPANY ()>] ‘3 Crk} ly -OONE] lid Ei 

" } 4 4 1> } } _ 

Hanado Beaman Asslo@hnees 1h DanKruptey ol h Lake Su} O] 

i 
|. its ' ’ Pa a . SS ] . . ’ Ly 2 | | 1 ? 
Ship | ahead ‘ie road ANG [ron Company Josephine Aver, Leslie 
Josephine Aver, Henry Ayer, Frederick IF. Aver: and Frederick 

, ) : ’ } I> p P ; eas 
Kk. Aver, Benjamin Dean, and Jacob Rogers. trustees. under the 
| {’ ( % ‘ : ] ' } ] . 

Willi OT James u saver, aeceased, Defendants. 

; ee , . ] Bia \ ai | » 
this Cause Was heretotore. on the 22 (lel \ Ol] NOVETILDEG I LAO, 
ve +] 4 | 

suUbpitted to the court Upon the ademul l » Like il OL ComMpiall 
iled here! | eonndel having boon beard far ebes bias | 
hile leYrelhh, ANd COUnSe!L Navinge veeh Heard Tor tlie respective pafr- 
c ‘ 
11eS° 
It 3 t] lemnrrer he. and ic herehv bei ticeud seis] 
[ is ordered bel sald (e@Tnurrer De, ANG IS Nerebvbdy, SUSLALNeCG, and 
4] a ey oe hr iiaiai h '. ) 
Lat seid Lyi] Ol complaint be. and Is Perebpy\ ({IShIISSead. and that 
i | ; sd > — ] | ] . eee * . - ] > 
the a fenday lis recovel thel COsts, tO De tAXeCd, LNCLUdGdING a SOlleitors 


fee of twenty dollars. 
Dated Grand Rapids, November 28, 1883. 
Ss. L: WITHEY., 
Dist Jriclon 


iled Nov. 28, 1885. H. M. HUISDILL, Cl 


120 In the (‘ireult Court of the United States for the Northern 
Division of the Western District of Michigan. In Equity 
Morris RircuHer, Compl’t. 
DS. 
THe Unton Trust Company ef al., Defts. 


ah ] a oe : } ' 
Che annexed Copy bill Ol COM Mprialnt Was read On. the argument of 


’ ° } 7 a ° . ’ 
the demurrer in this cause, and treated as if it we re the original on 
Hie mM the cireult court for the eastern district ot Michigan. an cis 


made a part of complainant's bill in this cause 
bill thereto: and as constituting in connection with Schedule ¢ 

the last-named bill a complete transcript of the foreclosure bill of 
the Union Trust Company Upon which the decree. ‘Schedule D,” 


} } 


of the bill in this enause was founded. 


1? 1 Cireuit Court of the United States for the Eastern District of 


Michigan. In equity 


The Union Trust —— New York, a corporation created 
under the laws of the State of New York, and whie h isa eltizen of 
the State of New York, having its business office in the city of New 
York, exhibits this its bill against the Lake Superior Ship Canal 


BE JEROME, &C.,. ET Ah. 


_ tee | i ‘fw a. iy ' 

+] 
: On f ' rooration ereated Under the laws 
. \I Wane Is a eltizen of the State ol 
\ ee of business 1n and is a resident 
< - ind against George Jerome, of De- 

. ~ Mf ' ‘ i> | = 

“* ‘ ‘ it iit i » { i> eeeree Of] Adriat 

, j } — 
1 \i S sald State aha residents 
' : a ees 1D bankruptev of the Lake Su- 

' 7 y 
. 1 { Np nV, baANKTUpl Lp prorn (| 
States Tor the easterh district ol} 
. } 
) * Mav.in the vear of our Lord 
. j oe 7 ] — Th 
- ( cr seye [V-Ohne, SAlG DANKTUDT. ete 
- or Ss ( 1 and Iron Company, a corpora- 
;* } 
“tate ol Michigan. In order to 
{ | i 

mess of three issues. bulld a rall- 

i ‘ 

2 } 
: s floating debt, resolved to issu 
: ~ 

00) bonds. of one thousand dollars 


iVELvD | mal > May Ist and Novembe I Ist. 
| at the Union Trust Company 


‘ YY) hundred of such bonds were duly issued 
tL COMPA and sold, pledged, Or disposed of 
Sold ankrupt amounting at par to one 
sci] hOLlayTs 
red of said bonds are in the custody of 
t issued, amounting at par to twenty-two hundred 
LOO bonds are outstanding In thi hands hona 
s for value, and said bonds are now in the possession of 
idholders, beneficiaries of complainant, and ready to be 
: T | bankrup n the day aforesaid, authorized its 
i treasurer hh | ! nie oO] said company, bankrupt, and 
S Sf lh OFaUeP LO SeCUTLe I » t! holders of sid bonds the prav- 
re same, together with the interest thereon.in manner atore- 
execute and deliver to comp! Sica a certain trust deed, in 
CI equivalent to an indenture of 1 Mmoregage, bear io date the 
| vear last aforesaid. and thi reby, for the see ‘urity of said 
is, tO be Humovered trom one to 3,000, the party of pit att part 
| id lenture or mortgage did grant, bargain, sell, release 


| eonfir! ito complainant, said Union Trust oneaieti 


econhrm unto complainant, sa 
New York, the party of the second part the indenture, and Its 

rs, all the said bankrupt COM pally 's canal in Mie higan, de- 
venty-four mil s lone together with the franchise of 

CO] onneected with the same and also SIX hundred thou- 
sand acres of land, deseribed to be owned by the bankrupt company, 
n the Stat . of Michigan : and also its oe proposed te be con- 
structed from the property called “Tron Tields,” and the personal 
property and franchises of the said hentia railroad; all which 


mer 
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° } Y ’ ’ ’ 
? . " | } ty ye | ’ t i é tT 9°17) } 
property IS more particulary deseribed in a true copy ofl said 
morernee nereto TT hed oy ‘ vay ,I\V<CY ) } a - f ] Ks 
Loot oo IU I ‘ clCli ib, cA LIU I Pade cl prt] nereol mIarKeCA ‘ 
- **4 
nipit “A. 
o)*) ] 5 ] } ] | } 
‘ t i ¢ " ; -— 4 
125 t) il {) perve cllidl LU Lid] LI ADOVe-VDarValhned brope ts LU 
< i 
+ | ‘ i ‘ y*7 f 4] ee yf ] t } : 
LIC SAIG PaLrlV OFT UN SCCOUCG Parl ana LS SUCCeCSSOYTS 
\] | tl , PYTV} t 
Na the sala maenture Of mortyvage Was upon certain express 
Le | . 1 1} t j ] j ] 
trusts specineally set forth ind distinetly deseribed in artiel num 
} | [ rN e | ; } ’ | } 
reort ’?> { ‘ ) sa | - =... j = 
bered tO LA, INCLUSIV" Sappears more Tully DV Sald GOD marked 
I> 7 a i 
; t } t | i 
buX ti on A. nereto attached 
4 1 9 — . — ss , ct 
Art. J appropriates 1,020 bonds to retiring Cc prior issue Of sala 
¥ 5° P’ } ° 
rr] { ’ f 
bankrupts bonds of 1S65, 1S6S. and 1S70 at fiittv cents 
| 
. ; { , ae | } } 5 
Art. Il provides for the sale of any of s: bonds last named re- 
} } 
maiIMndnese UNuUused at thi Cha OF one Veal ind the use of the proceeds 
{* 4] ] hive ’ ] . a on ] 
ror» the redemption of} bonds not retired. 


aoe ' = i 
Art. II sets apart 1,000 bonds to raise money with which to build 


} : 
tn Proposed rallroad. 
SN | . ] . | i } i | 
\} 1 \ provides lor the annual deposit of two pel Cen On thie 
7 ’ . 
; : : , : | i 
mce of the sue asa slnkine iund ror the uitimate payin ht OF the 


y SO a ee } ; 

Art. V provides for sales by the company of lands to be released 
mi a Pee ae ee ee ee _ —_ ae . 
from the lien of the mortgage, and the proceeds used Tor application 


Art. VIII provides that in ease of default in pavine interest the 
% ] 
i 


: ' 
trustee, to Wit, COmMmplalhant, Upon Lhe written request of parties 
, 
i i 


1] | ; H hy iF cit ; va | Nae Ly yi] 1] + | + 
holding at least five hundred of sald bonds, shall sell the mort- 
} 1 , i " ] : : +] i 
Faved Proper) and pay Principat ana mterest Of tne Outstanding 
| | 
DOHCS. 
y : ’ a ein ok ; ace Seed tl oy ee ica? f 
Art. IX contains provisions in regard to not taking advantage of 
S ‘ ‘ 
} ; 1] a ae ee 4 % ces : } 
stay laws, allowlng lspection Of books, and Makes other miuscel- 
; weneeod a id hv #1 sd ind 
laneOUS PYOVISIONS, aS In and by the said indenture of mort- 
¢> Ales } ao 3 } ] ‘ oer } ee ar ee 
124 vage, duly made and executed by the said bankrupt com- 


e ; . } | . 
pahy, OV Its president and treasurer, and attested DV 1S Sec 
retary, and ¢ xecuted under its. se al. Wlil more TuLLy and at large 


—a 


th. That afterwards, to wit, on the tenth day of May, In the Ves 
of our Lord one thousand eight hundred and seventy-one, the exe- 
cution of said indenture of mortgage was duly acknowledged by the 
said president, secretary, and treasurer, before William V. Archer, 
na commissioner for Michigan, in New York, duly authorized 
and empowered to take acknowledgment of deeds, as will, on refer- 


ence to the certificate of acknowledgment endorsed thereon, signed 
by said William V. Archer, more fully and at large appear. 

“Sth. That afterwards, in the year of our Lord one thousand eight 
hundred and seventy-one, the said indenture of mortgage, together 
with the eertificate ot acknowledgement thereof, Was Wn due form of 
law recorded 1n the othee of the register of deeds in the several coun- 
ties in the upper peninsula of Michigan, where said lands lie, as the 
record of said indenture of mortgage, now remaining in said offices 
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DANIEL SEYMOUR, 


) self seeuritv for ali costs. for 
ay ryie lisalyle 
was 
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ALFRED RUSSELL 
leat 
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Deputy / } 
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Court for the Northern Division of the 
VNiiehigan In [san 


( 
id Fernando C. Beaman. Assionees 10 


Uperior Ship Canal Railroad and [roi 


slie Josephine Aver, Henry Aver, 
I ; 
lh’ rederick IF. Aver, Benjamin Deat 


| 
the Will of James C. Ayer, Deceased 


ents that we, Morris Richter, as prin- 
lerick G. Kendrick, both of Mount 

and firmly bound unto the above- 

f one thousand dollars, to be paid to | 

LPators, SUCCReSSOPLS, or assions: LO whe 1) | 
made VW ¢ bind ourselves. oul sna each) 

strators, jointly and severally, firmly | 


‘ l? } . ‘ ] raf + | +) 7 ‘ | 

Lis LICHILeErP IS AVOU' LO tTaké clil L})- ; 

L ¢ ’ ; 

| ited States to reverse the decree 
. \ ? y 

Wse O}}] the Oth C1iL\ Ot Noveinber. , 


. | ’ . } Z 3 ; - : . ; 
f the foregoing obligation 1s such, 
} 1] : —_ . 
Shaii prosecute his said a peal LO 
bamaLges awarded on such a 


ippeal, then the fore 


MORRIS RICHTER. 
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AUL ULLRICH. [ SE. 
G. KENDRICKS. [SEAL. | 
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MORRIS RICHTER VS. GEORGE JEROME, &¢@., ET AL fe 


134 KASTERN District oF MICHIGAN. ss: 


On this 22nd day of December, A. D. 1883, before me, the sub- 
Richter. Paul Ullrich,and Fr derick 
Kendrick, to me known to be the Persons deseribed in and who 


3 Fa kn my } “hea — 
ty acknowledged that they 


ic <a ata atin e 
seriber, personalt\ came! lorris 


Be el 
the foregoing bond, and several 
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Lie Sathe. 


G. M. CROCKER, [seal 
a _* 


EASTERN District of MICHIGAN, ss: 


Morris Riehter, Paul Ullmeh, and I. G. Iwendriek, being severally 
) j , + y ¢ igh ei <? ’ ry . al 
; ’ , > \ ‘ ary ’ ’ ) | oe oe ° ‘ ‘ > , + | ' | : 
duly sworn, each for llmself says: ad’ a @CltizZen OF thie L ited 
os a Yvoeholder ip ees f Michi I 4 ; at |} 
states, and a freehotider 1n the state ol Michigan am wortn 


property, hot exempt from execution, the sum of one thousand dol- 
lars over all my just debts and habiliti 
ihe MORRIS RICHT 

PAUL ULLRICH. 

I. G. KENDRICK. 


a] shad + Lofor hi 
Stbserrbedk and sworn to perore me, this 


G. M. CROCKER, [sEAt]. 
Voth (14 1 Pal / ie. Macomb { 0.. Mich. 
The foregoing bond is approved as to form and sufficiency as a 
supersedeas. 
Dated December 26th, 1885. 
L. WITHEY., 
Dist. Judae 
Filed December 35lst, 18355. GAD SMITH. 
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135 In the Cireuit Court of the United States. for the Nortnern 
Division of the Western District of Michigan. In Equity 


Morris Rronurer, Complainant, 
. ne. 

Toe Unron Trust Company oF NEW YORK, GEORGE JEROME, Sur- 
vivor of Creorge Jerome and Fernando C. Be: 
Bankruptey of the Lake Superior Ship Canal 
Company; Josephine Ayer, Leshe Josephine Ayer, Henry Aver, 
Mrederick F. Aver; and Frederick Ayer, Benjamin Dean, and 
Jacob Rogers, Trustees under the Will of James C. Aver, Deceased. 


nan, Assionees 1n 
T > } ' 
i\ 


To the Honorable, the Supreme Court of the United States: 

The a ) ypeal of the above-named Morris Richter, complainant and 
appellant , respec tfully shows: ? 

That upon the seventeent th day of sto A. D. 1882, the appella 
filed his bill in the circuit court of the United States for the Sagi 
er) divisl *) of the western dist trict O} f Michigan against the above- 
named defendants and Fernando C. Beaman, joint assignee in bank- 
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MORRIS RICHTER VS. GEORGE JEROME. &C,, ET AL. ( 


15S By the Honorable Solomon ». Withey., one of the judge: 
of the circuit court of the United States for the northern 


division of the western district of Michigan 
survivor of George Jerome and Fernando C. Beaman, assigne: 
] 
i 


In bankruptcy of The Lake Superior oe Canal Railroad 
she Josephine Ayer, 


& Iron Company; Josephine Ayer, Li 


~ 


A 


s 6 
to treorgve Jerome. 
~ 


b Neen, 


? 
' 


Henry Ayer, & Frederick F. Ayer; and Frederick F. Ayer, Ben- 


jamin Dean, and Jacob Rogers, trustees under the will of Jani 
C. Ayer, deceased : 


Whereas Morris Richter has lately appealed to the Supreme Court 


> 


of the United States from él decree lately 4 rendere d lI} er ircult 
court of the United States for the northern division of the western 


district of Michigan in your favor, and has filed the security r 


quired by law, you and each of you are therefore hereby cited 


appear before the said Supreme oT at the city of Washington 
Ol) the second Mondav ot Octo er. 4 ae) 1SS4. LO do and recelve 


what may appertain. to justice in the nebo 
Given under my hand, at the city of Grand Rapids, in the \ 


ern district of Michigan, in the sixth circuit, the 26th day of De 


ecember, A. D. 1883. 
S. L. WITHEY, 
Dist. Judge. 
139 We hereby accept service of the within 
Dee. 28th, 1883. 
MEDDAUGH, DRIGGS & HARMAN. 


Ne lie tors }or De fendants 


| Endorsed:] 36. U.S. cire’t court, N. D. of W. dis Michigwt 


vais Richter v. Union Trust Co. & al. Citation on oe - al. Fi iled 


Dee. 31. ’8S3. Gad Smith , dep. clerk. J. P. Whittemore. pl tr’ S SOL] 


140 The Cireuit Court of the United States for the Sixth Circu 
and Western District of Michigan. 
WersteERN Districr oF MICHIGAN, ss: 


+> 
i 


I. Gad Smith, deputy clerk of the sald eourt, do hereby certifs 


that the within and foregoing are true copies of the files and records 


in the cause therein entitled; that I have carefully compared th 
- 1 
i 


c 


same with the original thereof now remaining on file and of record 


in my office, and that they are a correct transcript therefrom and « 
the whole of said originals. 


[In testimony whereof, I have hereunto set mny hand and the sea 


of snid court, at the city of f Marq ;uette, this 22d day of January, A. ] 
one thousand eight hundred and eighty -four. : 
[Seal of U.S. cireuit court. northern division, western district of Mi in 


GAD SMITH. 
Deputy Clerk 


Endorsed on cover: W. Michigan C.C. U.S. No. 513. Morri 
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Richter, appellant, vs. George Jerome, survivor of George Jerom 


and Fernando C. Beaman, assignees in bankruptcy of The Lak 


Superior Ship Canal Railroad and Iron Company et al. Filed 23r: 


April, 1SS4. 
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in putting upon the marker the bonds aforesaid pur- 


porting to be secured by legal ticle, when, in facet, 
they were only secured by an equitable title to said 
lands 

That said Avery is also a material witness to prove 
he neco ‘ation ; 7 said directe) the said Portage 
Lake & Lake Superior Ship Canal Company, with the 
late ,| mes ¢ Aver and 7 2} ae f i. fs fa wh 1} The 
sald Ayer recommended the said clirectors | further 
capital to bring the canal and railroad enterprises to a 
successtul conclusion after said bonds had been. placed 


bye. WHE wy cae 7% nae ! { 
on the market as nerelbhvel 
q ; . ; © - si } ] ‘ } x ts ‘Vv, Fn ] oe . a tT Te ; + - + f- 
ent is Intormed and believes the said Avery knows the 
anata th. Phin anin ve : f° } O35 tt = 
facts that the said James C. AY er had full notice from 
4 


tors of the condition of the said securi 


the said diree 

ties, as stated in complainant’s bill when he entered 

the syndicate as a member thereof with said Davis, as 

mentioned and set forth in said bill, and laid the plan 

to obtain the legal title from the State of Michigan 
l 


under the said Anthonys contract with sai 


a } e ° ~~ re 
with full notice of said Anthony’s relations to said di- 
} . , ‘ T . | . . Pe 
rectors and to the said Wagon Road contract. 
} S ' } 
Depo itavers that there is danger that tle evi- 
* 


practice of this Court unless his testimony 1s taken de 


pe f é .N¢ 
} ; . {’ . | . ‘ , t ‘ ¥ ] J, 
Deponent further says that Samuel L. Smith, who 
. ~ 
ce ae ia il 1, > et 7 2 oe a, 
resides 1 Lansine, In the State ol Michigan, IS aiso a 


jal witness for this deponent in said cause, as 


mens 
nee 
~~ 
“~ 
— 
te 
Peet 


yunsel., atfer sflal- 


this deponent is advised by his said ¢ 
ing the facts which deponent expects to prove by said 
Smith in said cause, which this deponent verily believes 


em ee enh BN bt omy Sialig aig a bn Hh 


snid Aver, did procure 


and with means furnished by ; 
said legal title under said contract from the State of 
Michigan, with full notice of the equitable lien of the 
bonds, which are represented by the complainant’s 
il. ‘That said Seager and James C. Ayer are both 
deceased and said Smith is the only witness to said 
transactions known to deponent. 

Deponent further says that Alfred Russel, who 
resides in Detroit, Michigan, in also a material witness 


] 


for deponent in said cause and isa single witness and 


the only witness to many material faets to complain- 
ant’s case therein and which deponent expects to 
prove by said Russel. That deponent expects to 
prove by said Russel that he was employed and paid 
by the syndicate of which the said James C. Ayer, 
er Whom the defendants claim, was a member, and 
that the said Russel managed said cause in the name 
of the Union Trust Company of New York the plain- 
tif 


. 


therein, in the interest of said Ayer, and of said 


REN mene 


se 


syndicate, in violation of the duty of the said trustee 
to the bondholders, as more particularly alleged and 
stated in said bill of complaint on file in this cause, 
and thereby procured for said Ayer the adverse claim 
of title which is the subject of litigation by deponent’s 
said bill. 

That deponent has fully and fairly stated the 
facts which he expects tO prove DY eat 1} of 


, : aes ae iit l y rss FoR Eee, Span, 
nesses, to his counsel, Joseph ; W hittem re, Wilo Is 


peer 
pete 
ow 
¢ 
oF 
—_ 
~ 
——! 
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solicitor for the complainant in this cause, an 
vised by said counsel after full statement of the facts 
which he thns expects to prove by each of said witness- 
es, that the testimony of each of said witnesses is 
material, and that deponent cannot safely proceed to 
trial without their testimony respectively, as hereinbe- 
fore stated, which advice, given after such statement 


as aforesaid, deponent verily believes to be true and 


That deponent has apphed to the Hon. 8. L. 
Withey, under the provisions of equity rule 70, of 
he Circuit Court, for a commission to issue in this 


emt. 
ee 


to take the deposition of said witnesses upon 


. ;* nr » ~ - % ‘ .: a oi 
the statement of the facts aforesaid, which application 


aid judge of his power to grant said commission, 
after said bill was dismissed and the case appealed. 
Wherefore, deponent is advised and applies ac- 
cordingly to this court for relief in the premises, and 
that a commission may issue 1n this cause to take the 
examination de bene esse of the said witnesses respec- 
tively. That any proceeding by bill in equity to 
perpetuate the testimony of said witnesses seems 


impracticable, for the reason that the defendants in 


ee a ae ont 
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prescribed by the order of this court) to be given to 
Messrs. Meddangh, Dnges & Harmon, who reside in 
Detroit, and who are the solicitors who have inter- 
p i said demurrer, and appear for all the defendants 
ther than th nion Trust Company aforesaid in 
sald caus MORRIS RICHTER. 


HE SUPREME COURT OF THE UNITED 


( omplainant, 


THE Unron Trust Company. of New York, | 
GEORGE JEROME, Survivor of GEORGE 
JEROME and FERNANDO C. BEAMAN, As 
signees in Bankruptcy, of the Lake Supe- | 
rior Ship Canal Railroad & Iron Company, 
JOSEPHINE AYER, LESLIE JOSEPHINE E. 
[enNRY AYER, FREDERICK FE. AYER 

and FREDERICK F. AYER, BENJAMIN 
Dranand JAcos RoexErs, Trustees under 
the Will of JAMES ©. AYER. Deceased, 


Defenda nts. 


To Messrs. Meddaugh, Driggs & Harmon, 
Solicitors of and of counsel for the defendants in 
the above cause: 


Take notice, that on the fore: 


~ 
a 


OLUY 


cy = , 
affidavit and 


fal ¥ ‘ 


. 
upon the return of the clerk of the Circuit Court of the 


One, P 


yeaa, 


Pn Sa EE Seley DIN aM MOTE ate 


‘Antara Ba 


beaten aeelos, oh ip 
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vit, 


ihe ME a aE, 


ry } 4 1 a si 7 : r i‘, o Ss 

, United States for the Northern Division of the Kasterm 
- = f° ‘ ‘ in . er ] cy . > ‘ ’ 

District of Michigan in equity, to the Supreme Court, 


motion will be made for an 

< | — , ntis aie > : ra —— , £ NIG 
ayed In the athdavit or petition of Morris 
Richter herewith served upon you, authorizing the 


~ . + . ‘ a t as 7] 


lerk of the Circuit Court of the Northern Division of 
L 


the Western District or Michigan, in equity, to issue ¢ : 
commission to take the testimony of the witnesses 

named in said affidavit de dene esse, before Charles : 

Flowers, Esq., of Detroit, commissioner. The said mo- 
ion will be made to the said Supreme Court at Wash- 
ington, on Monday, the 20th day of April, at the open- 
ine of Court on that day oras soon thereafter as coun- 

sel can be heard 
J. P. WHITTEMORE, 
Solicitor for Complainant. 
Dated Detroit, April 7, 1885. 3 
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GEORGE JEROME, SURVIVOR OF GEORGE Bees 
JEROME AND Frrnanpo C. Braman, ¢ No. 246. | 

; ASSIGNEES IN BANKRUPTCY OF THE LAKE = 
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United States of America. 
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SUPREME COURT. 


a ee re ee 


October Term, 1886. 
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Morris RIcHTER, 

Appellant. | 

GEORGE JEROME, SURVIVOR OF GEORGE | 
JEROME AND FERNANDO C. Braman, ¢ NO. 240. 

ASSIGNEES IN BANKRUPTCY OF THE LAKE | 

Superior Sure CANAL Rarbroap & | 


Tron ComPANY, é¢ ad., 
Respondents. | 
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Statement of the Case and Brief. 


eel 


J. P. WHITTEMORE, 
Solicitor for Appellant. 
DON M. DICKINSON, 
JOHN S. SEYMOUR, 
Of Counsel. 


VETROIT 
Potter Printing Co., 47 Buhl Block 
1887. 


Supreme Court of the United States. 


October Term. ISS6. 
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Morris RICHTER, 
Appellant, 
HS, ' 
GEORGE JEROME, SUKVIVOR OF GEORGE | 
JEROME AND FERNANDO C. BramANn, }No. 513. 
ASSIGNEES IN BANKRUPTCY OF THE LAKE | 
SUPERIOR SHIP CANAL RAILROAD &} 


[RoN ComPANY, ef ai., 
Respondents. 


STATEMENT OF THE CASE MADE BY THE BILL. 


ee ee EE ee 


The object of the plaintiffs’ bill in this case is, to 
establish and foreclose, against the estate of the late 


James C. Ayer, now deceased, an equitable mortgage 
of land in the Upper Peninsula of Michigan ; of which 
the decedent, in his lifetime, obtained the legal title, 
with full knowledge of the equitable lien of the plain- 
tiffs. 

The defence rely upon a supposed estoppel to the 
present bill, by force of a former foreclosure, the re- 


ord and proceedings in which are set forth in the 
present bill, so that the question is fairly presented by 
their general demurrer for want of equity. 

That point of estoppel will be found to be the 
principal point for arcument on the demurrer to plain- 
tiffs’ bill on this appea 

‘he land upon which the plaintiffs’ bill claims an 

Wuitable mortgage, is 153,000 ; parcel of 200,000 acres 
whas the ** Wagon road’’ lands; granted to the 
State of Michigan by act of Congress, for the purpose 


of constructing a wagon road across the Upper Penin- 


The Lake Superior Ship Canal Railroad & Iron 
Company, a Michigan corporation, assuming title 
through a deed of warranty, more particularly herein- 
after set forth, on May 1, 1871, made a trust deed of 
the entire ‘‘ wagon road’ grant of 200,000 acres, and 
400,000 acres of other lands, more particularly herein- 
after set forth, to the Union Trust Co.-of New York, 
to secure 3500 bonds of the Ship Canal Co, of the 
same date, of $1,000 each, having thirty years to run, 
with interest at 7 3-10 per cent.. semi-annually as pr. 
coupons attached. 

The plaintiff is the bona fide holder of 230 of those 
bonds, and brings this suit in his own behalf and for 
all bond holders, for reasons which will appear in the 
sequel. 

At the date of the trust deed aforesaid. the Ship 
Canal Co. held the legal title to only 47,000 acres of 
the wagon road land grant, which purported to be 
conve\ ed by that deed : the legal title to the 153,000 
acres thereof, in question, being then, in the State of 
Michigan, subject to the equities of a partly per- 


formed land contract with Francis W. Anthony, for 
the construction of the ‘‘ wagon road ;’ for which he 
was to be paid, in the land, as the work progressed. 

The Ship Canal Co.. when it gave that deed, had 
obtained, through Anthony, a deed in fee, of the 
47,000 acres ; and had an equitable right. (which will 
appear in the sequel,) of swbrogation to Anthony's 
rights, under his partly performed land contract, 
wherewith to obtain from the State of Michizan, the 
residue of the land grant. 

We proceed with a short statement of the equity 
of our bill for the bond holders, who purchased the 
aforesaid bonds in good faith, relying upon certificate 
of the Union Trust Co. upon each bond, that the bonds 
were secured by a first len on the fee of the entire 
900.000 acres of the ‘* wagon road” grant; the bonds 
having been put upon the market by Anthony and the 
directors of the Ship Canal Co., who had combined in 
a scheme to procure that certificate of the Union Trust 
Cx. and sel] the bonds to the public, in the aforesaid 
imperfect condition of the title of the Trust Co.. ex- 
pecting, probably, to perfect that title by completion 
of Anthony’s contract, with money to be obtained on 
the bonds. ) 

Our statement will also show, as we proceed, the 
facts upon which the defendants base their claim of 
estoppel, by reason of a former foreclosure suit. 
brought by the Union Trust Co., by bill which set 
forth the mortgage purporting to cover the whole 600,- 
O00 acres, but proceeding under it against only 47,000 
acres, of the wagon road grant. 

Our narration will also show collusion of the 
Union Trust Co. with Ayer, in that former fore- 


closure ; in an attempt, bY the decree therein, without 
any foundation for it in the bill, to cut off the bond- 
holders equity, alleged in this bill againgt Ayer, as to 
the remaining 153,000 acres of the wagon road grant : 
which attempt the present bill discloses, and relies 
upon, as good cause why the bondholders bring this 
suit, instead of suing in the name of that trustee, 
against whom this bill has, regularly been taken as 
confessed 

We proceed with our narration. 

At the date of the deed of trust, aforesaid, to the 
Union Trust Co., Anthony had earned something over 
150,000 acres of the ‘* wagon road’ grant, and had re- 
ceived patents for 47,000 acres of it. and had become 
financially embarrassed, and went to New York city 

) raise money on the credit of his enterprise. 

He there met the directors of the Ship Canal Co., 
which was also donee of 400,000 of other land in the 
Upper Peninsula of Michigan, in two land grants of 
200,000 acres each, granted by congress for the pur- 
pose of constructing a ship canal across what is called 
“The Portage.”’ 

Anthony found these directors also embarrassed 
for want of funds to complete their unfinished work : 
they having mortgaged all their 400,000 acres of land, 
Dy three mortgages, securing COUPON bonds for about 
two millions of dollars, which ‘had been hypothecated 
at dO per cent. of their face value, for loans of about 
one million of dollars, to different parties, AMON 
whom, for large amounts, were James C. Aver, and 
the Ocean National Bank of New York. 

Anthony having failed in all other endeavors, at 


last, in the winter of 1870-1871, met the directors of 


— tI 


the Ship Canal Co., and they conbined in the scheme 
for putting forth to the public, a trust deed to the 
Union Trust Co., purporting to cover 600,000 acres, 
embracing the said 200,000 ‘‘ wagon road’’ grant, to- 
gether with the 400.000 aeres, and the canal of the 
Ship Canal Co., subject to the mortgages aforesaid, as 
security for $3,500,000 new bonds of the Ship Canal 
(‘o.. certified by the Union Trust (Yo, as secured by 
the entire 600,000 aeres. 

The scheme aforesaid, was briefly, as follows, viz: 
Anthony and the directors were to co-operate and to 
procure legislation in Michigan, authorizing the Ship 
Canal Co. to accept subseriptions to its stock, payable 
in land; Anthony was to deed his 47,000 acres, and 
assign his interest in his land contract to the directors, 
as individuals at an agreed pl ice of WW CLS. per acre for 
the land: the directors, as individuals, were to make 
their warranty deed to the Ship Canal Co., of the en- 
tire land grant of 200,000 acres, In payment of sub- 
scription by the directors for two millions of its stoek: 
the Ship Canal Co. was to make the trust deed afore- 
said, to the Union Trust Co.; who it was supposed 
would certify the bonds, as being secured by the fee 
of the entire 600.000 acres, and canal, thus apparently 
owned by the Ship Canal Co., upon which bonds, the 
money was to be raised, and appropriated tO retiring 
the loans upon which the prior mortgage bonds of the 
Ship Canal Co. had been pledged - and to the comple- 
tion of the Ship Canal, and Anthony’s contraet; 
whereby, (/. é., by finishing Anthony’s contract,) the 
directors would get the legal title to the 153,000 aeres 
of lands, which their deed to the Ship Canal Co. had 
anticipated ; which title, through the warranty of the 


_ . . . r } } , . 
ilrecTors In the tast named deed, would enure to the 
Ship Canal Co... and thus peri et the defective title of 

| 7 . on : , oe 
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further assurance, contained in its deed from the Ship 


fhe foregoing plan was executed according to that 
imme, to the oint of Issulnge bonds tothe Union 
ust Co: and thirteen hundred of those bonds were 
put upon the market by Anthony and the directors, 
; tifat the bonds 


e secured bv the fee of the 600,000 acres of land 


er the certificate of that trustee 
rrants. and canal; and those bonds were purchased, 
yr received in hypothecation for Joans, in good faith 

fhe publie ; and Anthony received 52.000 of the 
none y raised thereon. 

Through the negotiations of Anthony and the di- 
reetors, thelr scheme was approaching an assured suc- 
cess. on the basis of a completed title to the entire 
600,000 acres, When that success was thwarted, and 
the credit of the Canal Co. wrecked, by the machina- 
tions of a wrecking syndicate, inaugurated by Theo- 
dore M. Davis, who had procured himself to be 
appointed receiver of the Ocean National Bank of 
New York, which had been declared bankrupt; and 
in Which syndicate Davis had enlisted James C. Ayer, 
and other large holders of the hypotheecated bonds of 
the first three issues of the Ship Canal Co., the said 
Davis, as receiver holding besides laige amounts of the 
old bonds. some 270 or more, of the said 1300 of the 
Union Trust bonds in hypothecation; while he, and 
his syndicate knew all about the scheme of Anthony 


and the directors, and consequent condition of the se- 


curit 


ies. as it is hereinbefore stated. 


The scheme of the syndicate was to break down 
the credit of the Ship Canal Co., and thwart the con- 
templated loan; and to acquire all the land grants 
and canal, and, for this purpose, they combined. 

First. To foreclose their pledges of bonds, and get 
the legal title to them, by selling the bonds to each 
other, in the open market, and bidding them in, at 
the lowest prices, in the interest of the syndicate ; 
and then to foreclose for the face value, on all they 


held. and on all they could buy from outsiders. 

Second. At the same time to cut the 153.000 
acres of the ‘‘ wagon road ’’ grant out from: under the 
lien of the Union Trust Co's. deed of trust ; by collu- 
sion with Anthony to finish the performance of his 
land contract under the auspices of the wreckers, and 
thereby procure the title from the state of Michigan, 
to themselves. 

The syndicate proceeded to execute this wrecking 
scheme: and, first, proceeded, clS aforesaid, to foreclose 
The pledges of their bonds ; and then commenced iore- 
closure, through their solicitor in Detroit, on their first 
three mortgages upon the Ship Canal Co’s 400,000 
acres : and subsequently proceeded to buy up Antho 
ny, from his allegiance to his scheme with the direc- 
tors of the Ship Canal Co., and procured him to 
complete the work of his ** wagon road’”’ contract with 
the state of Michigan, under the auspices, and with 
the money of James C. Ayer; the syndicate having 
agreed, in consideration of Ayer’s furnishing the 
money to buy over Anthony, and to complete the 
work under the contract, that Ayer should have the 
exclusive benetit of the legal title to the 153,000 acres, 
to be thereby obtained from the state of Michigan. 


The forezoimne subsequent scheme of the Sj ndicate 
was executed ; and Ayer bought over Anthony, and 
finished the ‘‘ wagon road’ contract under him; and 
o the 153,000 acres under the contract; and 
then, Aver, and the syndicate, set about cutting off 
the equity of the bond holders under the Union Trust 


‘ 
deed, by the semblance of an estoppel, which they nov 
« 7 . 
sisf wpon under this demurre) 


They accordingly colluded with the Union ‘Trust 
Company, to allow their said Detroit solicitor to fore- 
close that trust deed of the 600.000 acres, Inelusive of 
the 200,000 acres of wagon road land frant aforesaid, 
in the interest of, and on the retainer of the syndicate; 
ina to econduet the proceedings in that foreclosure, SO 
title to the 153,000 aeres should, not 
only not be questioned in that suit; but so far as 

icticable, without questioning Ayers legal title, to 
fortifv that title through fhe deeree to be obtained on 
the foreclosure otf the trust deed of 600,000 

That collusive arrangement was made with the 
Union Trust Company, as follows: 

The consent of the Union Trust Company to the 
foreclosure in its name, by the syndiecate’s solicitor, 
In privity with the aforesaid designs of the syndicate 
was Obtained, the bill of foreclosure was, accordingly, 
filed, without making Avera party defendant thereto, 
and without disclosing any equity against Aver, or 
his lands, or any equity, or claim against anybody, as 
to the 153,000 acres; but, on the contrary, the bill 
seems to excuse the not making any claim to that 
land, by intimations. carefully worded, that the legal 
title to that residue of the 200,900 aeres which the 
trust deed purported to convey, had been deeded to 


Sp ne tm oA 


a teed ee 


other parties by the state of Michigan: and was 
therefore lost to the Ship Canal Co., the mortgagor ; 
vet, in the prayer of that bill, it was prayed that the 
47.000 acres of the wagon road grant, logelher with 
any right or equity of the mortgagor in the residue 
of the wagon’ road land grant of Y%OO.000 aeres, be sold 
O}l fhat foreclosure . and: then followed the usual 
production of the master’s deed. (See bill, Record, 
Dp. 63. ) 

That suit. under that bill proceeded to decree, 
which that solicitor procured bi consent of the as- 


signees in bankruptcy, of the Ship Canal Co.: (which, 


in the meantime, had been declared bankrupt;) and 
that decree, which, with the said’ former foreclosure 
bill, are given in full in this record, is made to de- 
clare, and aajudge in respect to the lands in question, 
as follows, (p. 29 of record,) viz: ‘*‘That the said 
‘¢Union Trust Co. mortgage did actually cover 47,958 
+¢S5-100 acres of the said * wagon road lands,’ to-wit: 
‘‘the lands particularly describea in ‘ Exhibit C,’ 
‘(the 47,000 acres) attached to the bill, filed by the 
‘said Union Trust Co... of New York; = and 
‘that the said 1300 bonds, issned by the said 
‘Union Trust Co., are a first lien on the said 47,- 
$958 85-100 aeres of land. That the title to the re- 
‘*mainder of said wagon road land, passed from the 
‘¢ State of Michigan to third parties; so that, as to 
‘the same, the said Union Trust mortgage, covers 
‘only a possible equity ; which equity in the said 
+ residue of 200,000 acres of wagon road lands 7s also 
‘<q security for said 1300 bonds.’ (Record, pp. 


IU, az. } 


iq) 


he 47,000 aeres 


~ 


it then proceeds to adjudge that 


be sold. and that all thie right, equity, and Cquily of 
redemption of the mortgagor, in such residue (the 
~ sy \ ‘y 7 Pm jth ° 7 ir» y, . . " . 

153.000 acres) be sold with said 47,000 acres as one 


The form of a sale was proceeded with according- 


— 


nder the decree 
The foreclosing syndicate bid in the 47,000 acres, 
rd ** the equity” as one parcel; and, retaining the 
17,000 acres, released the equity te James C. Ayer, in 
aid of his legal title: so now, that decree, and sale of 
that ** possible equity,’’ which was not set forth in 
the bill; and which, for aught that appears, or that 
could appear in evidence under that bill, remained 
unknown to the eourt making the decree : tO the 
inortgagor defendant; to the bondholders, in whose 
behalf the decree was made; to the master who made 
the sale; to the purchaser at the sale; and to the 
court, to whom the master reported the sale; consti- 
tutes the claim of estoppel, now relied on by Ayer’s 
representatives, to sustain their demurrer, for want of 
equity, to the plaintiff's bill, here; but the plaintiff 
insists, that the whole proceeding was but a vain, cor- 
rupt, delusive, and impotent attempt to shield Ayer 
from the equity of the bondholders ; while the fact of, 
and collusion of the trustee in, the attempt, is in- 
sisted as a good reason why the plaintiff should not 
seek this, or any relief in the premises, in the name 
of that trustee. 

We call attention, in passing, to the fact that it 
was the ** mortgagor's equity” that purported to be 
decreed to be sold; and not the bondholders’ nor 
trustees’ equity against Ayer, or the land; and we 


A ONS 


Li 


suggest here, that if the trustee has procured the 
bondholders’ equity to be sold, it has sold its equita- 
ble mortgage, instead of foreclosing it: and that if the 
bondholders’ equity was not that which was _ sold, it 
remains unaffected by that decree; but it was insisted 
in the court below, that the bondholders’ and mort- 
vagors’ equity were one; and that that waif was what 
was sold, and subsequently released to Ayer; and we 
understand it to have been so held by that court; but 
no opinion having been given, Or filed. we cannot be 
more explicit as to what was held in that regard in 
that court. 

We had supposed, till that judgment of that 
court, that the mortgagors’ equitable right 72 Ayer’s 
land, at the time of that decree, was precisely that 
which a court of equity would have decreed on a bill, 
stating the facts, and making Ayer and the Union 
Trust Co., parties defendant; that the mortgagor had 
an equity to that only, which it had not transferred 
to the trustee as security for the bonds; and that the 
trustee had an equity precisely commensurate with 
what the mortgagor had equitably transferred to it 
for the purposes of such security, with surplus to the 
mortgagor, viz: that the mortgagors’ equity could 
affect only that surplus. 

Not being advised of the fallacy of our notion by 
any opinion of the court below, we must needs _ pre- 
sent the point for the consideration, and judgment of 
this court, on the question of the identity of the mort- 
cagors’ and mortgagees’ equity in Ayer's land. 
oie Aside from the question whether the facts stated 
in the bill present an equity ; and the question of es- 
toppel; there remains, of the points urged in the 


ourt below, only the point of laches; and the facts 
for the consideration of this 


Homi ake 
i a <i 
ist That the prineipal of the 13500 bonds 1s not 
4 i 
} } : ms ‘ ‘ segoy? . , 
Ve que: and a new caullSe O action has acerued fol 


default in payment of interest, at the expiration of 
every SslIx months since the date of the ONAS., 

} ryy? ; . i } : . - > ‘ = , 
Yq The relations of Aver and his successors, to 
he propertv have not been changed: the property re- 


ins, Wild lands, unimproved ; the title unchanged, 


except VY SILC? QS a and fhere seems no probability 


yf evidence, in the circumstances of the case as 
stated; while, it is manifest, that Ayer took his title, 
through Anthony, with full knowledge of the equity 
of the plaintiffs’ thirty years bonds, and coupons, as 


seml-annual charge against the title he acquired. 


POINTS FOR THE PLAINTIFF 


THE BILL, ON THE FACTS, AS STATED, 


SHOWS TWO DISTINCT EQUITIES FOR 
THE BONDHOLDERS. 


\We deem it unnecessary to restate the facts from 
which these equities spring; bur, in lieu thereof 
state the conclusions we deduce from 
ance with equity law, which, on = simil: 
become elementary, and not necessary to be cited 
to this court. 

Ist. The facts show a case binding the conscience 
{f the members of the Ship Canal loaning scheme, to- 
vit: Anthony, The Directors, and the Ship Canal Co.., 
and Aver, the assignee of one of them, (with notice, ) 
to contribute all their respective rights under An- 
thony’s land contract, to make good the represen- 


tation of title, upon faith in which the bondholders’ 
money was obtained through the execution of that 
scheme. 

That scheme was a manifest fraud upon the bond- 
holders; and notwithstanding any intent the original 
ties to it may have entertained, to purge that 
fraud, by perfecting title in the Union Trust Co. 
through completion of Anthony's contract with the 
state of Michigan; Ayer, in purchasing Anthony’s 
rights under that contract, with Knowledge of the 


facts, and of Anthony’s obligations to the bond- 
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in the former foreclosure sult so restricted : for the 


equity, herein first stated, is an independent, and 
paramount equity against Ayer, as the possessor of a 
title which, having been eguwitably pledged to the 


bondholders, by the joint action of Anthony, the 
Directors, and the Ship Canal Co., has come to Ayer 
through his own, and Anthony’s fraudulent action, in 
diverting it from the object to which it had been pre- 
viously pledged. 

To sustain that paramount equity, no tender of 
indemity to Ayer was necessary ; but. to sustain the 
2nd equity, claiming wnder the Ship Canal Co., such 
tender was necessary. 

Our bill relies on both equities and makes the 
tender necessary to sustain it in either aspect. 

It would seem to be doubtful whether, upon the 
facts of the loaning scheme, any court would, upon 
motion of the Ship Canal Co., (a particeps criminis 
in that scheme,) have enforced its equity, however 
plain, against its own Directors, and Anthony, (as- 
sociates in the scheme) or against the assigns of either 
of them; but, it would seem, that no Court would 
object to entertain a bill to enforce that equity in be- 
half of the bondholders, tn redress of the fraud per- 
petrated through the loaning scheme: whether it had 
been brought by the trustee, or by the bondholders 
themselves, as it 1s here. 

So also, it would seem that the equity of the Ship 
Canal Co. would have been available to its assignee in 
bankruptcy, the Defendant here, who appears, demur- 
ring to our bill; who, as representative owner of the 
entire 600,000 acres of mortgaged property, and of all 
the creditors of the Ship Canal Co.; not only of the 


bondholders under the deed to the Union Trust Co.. 
but of those under the other mortgages. was interested 
to have the whole 600,000 acres made available for 
sale under the omnibus decree, to which this as- 
Slgnee was induced to consent, in ignorance of the 
equity against Ayer; and, by the representation in 
the former foreclosure bill, that ‘title to 153,000 
acres of it had been lost to the mortgagor.”’ 


LT. 
THE FORMER FORECLOSURE, DECREE, AND 
SALE, CREATED NO ESTOPPEL TO 
THE PRESENT SUIT. 


i+ 


(a) THE EQUITY OF THE PRESENT SUIT WAS NOT 


BEFORE THE COURT IN THAT SUIT. 


Ist. Jt was not set forth in the former bill. 

The case of Koehler vos. Blk River Iron Co., 2 
Black, 715, is decisive of this proposition. 

9nd. Jt was not included in any statement of 
the former bill. 

It was argued, in the Court below, that the trust 
deed was a conveyance of the mortgagor’s equity ; 
and hence, the deed being stated, and the mortgagor, 
who gave it, being defendant, both subject matter, 
and party were before the Court ; therefore the decree 
of sale of the subject matter was, coram judice, and a 
finality. 

The case in 2nd Black ante, disposes of the fore- 


going assumptions of the defense. 


T] | st AN 
phose assumptions are based on atoo common 


+ 


misappreliension of the nature of an equity; in sup- 
in the land. in- 


right to get such an 
interest, through a suit in chancery. 
rhe deed, in fact, as to the land in qnestion, was 
nullity, not capable of eifecting so much as notice of 


e 


. . ' , 
or equitable, to the | 


~* 


ind it pur 


: SS Le ee ae ; tate in the land ee 

[ht qaeed conveved any esiaté i772 the iana, iaw 
) ¢ ly , 24 4 al a4 ‘ ‘ere ; f r 

adequate to the protection, and conservation of all 


] r P , 7 ‘ 4 : } . . } 
nueh interest in the estate: and nofice of the deed 


uuld be notice of the conveyance of such right. 
was not the deed that created or conveyed 
ther the mortgagor's or the mortgagee’s equity in 
Aver s land: but. the equity sprang, In each instance, 


m the consideration for the deed, and the cirecum.- 
ine ncIne the Day ment thereof : the deed being 
LOSe circumstances . the only effect of the deed 
DTroprit ) LO the Union Trust L0.. being. tO ap- 
point a trustee, whom equity would regard as the 
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legal appointee of the parties, with ‘*‘ title to sue eC)? 
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LUT adroit. as represSentatlve oj] the Sy title LO relief 
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the bondholders, which all the circumstances when 
stated Wool ld have shown: DU evel t | is ‘title L¢ 
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sue” comes, not from the deed, but from equity ; and 


Is ubordinate to the direction and eontrol of that 
Court, upon circumstances: such, for Instance, as 
] ] } ; > ik ae ane ‘ 4 ’ > . 

hose in tne case at Dar, Where the Court permits the 


estui que trust to represent both his ‘title to sue 
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Lhe tatliacv OL the delense Came 


I the assumption that an equitable title to land is a 
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They forget that law is adequate to the protection, 
and conservation of all rights 72 property; of all 
rights in the concrete: while equity’s domain is in the 
realm of rights in the abstract: of those rights which 
ought to, but do not, ex proprio vigore, affect proper- 
ty—-that equities exist outside of, and collatteral to 
property ; resting In, and as liens upon the conscience 
of the holder of property; that equity’s jurisdiction 
is of persons having conscience toregulate; not of ma- 
terial things which have none. 

That the Chancellor is the embodied legal, practi- 
eal, (as distinguished from the impractical moral) con- 
science of the Realm ; with authority, to regulate, by 
his decrees, the consciences of the subjects of the 
Realm ; and with civil power to compel their action 
in accordance with their conscience as thus regulated— 
that an ‘‘ equitable title’’ to, or Hen upon anything, 
consists of circumstances, which, embodied ina bill, 
presented to the Chancellor, constitute a ‘title to 
relief’’ in his Court—and that no equitable title is 


Vref) reliel it) his Court, 


_ 


more or less than a ‘‘ title to ( 
on presentation of a bill stating such title; and that 
until the ‘‘ title to relief,’’ whether it be to get a lien, 
mortgage, or fee, is decreed, and the decree executed, 
it affects nothing but the conscience of the defendant, 
and those claiming under him, with consciences af- 
fected by notice; whether such notice be construc- 
tive, as by lis pendens; or actual; or of record, by 
statute. 3 | 

Such being the nature and effect of an ‘* equitable 
title.’ it is clear in the case at bar, that whatever 
equity there was, was a right of action 7% personam 
against Ayer; and that neither the ‘* equitable title 
of the mortgagor, nor that of the mortgagee to any 
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In Van Ness vs. Hyatt, 13 Peters, 300 301. The 
right of a purchaser under a land contract held to be 
only an interest resting in contract, and not the sub- 
ject of sale on execution at law—because it was no title 
to the land. 

In Hart vs. Sansom, 110 VU. 8. Rep., 154, Pr. 
Gray Justice, delivering the judgment of this Court, 
it is held that the court of equity has no juris liction 
i. Tem Saying, p. 155, this Court ‘thas no tnrherent 
‘*power, by the mere force of its decree, to annul a 
‘deed, or to establish a title.”’ 

So in Gay rs. Parpant, 106 U. 8.. 679, Pr. Miller 
J., this Court holds that the decree of the Court of 
Equity, partitioning lands, did not operate in rem; 
but only in personam by compelling the execution of 
deeds between the parties. So that a mortgage given 
by one of the parties to such a decree, subsequent to 
the date of the decree, was held, under the cirecum- 
stances, to bind the land mortgaged, notwithstanding 
the decree. 

So in Morsell vs. First NOt Bk. 91 UV. S.. 357. 
This court holds the lien of a judgment not to attach 
against an equitable title to lands, because the equity 
is no interest in the land. 

So in The Freedman’s Saving & Trust Co. vs. 
Earle. 110 U. §., 710, Pr. Matthews J., the judgment 
in the last preceding ease approved, and followed in 
principle, by decreeing that to be made a legal lien of 
an execution at law, which ought to have been, (but 
was not,) a lien upon an equity—or, in other words, 
holding it to have been an equitable lien, which is no 
lien at all, but only a right to havea len, through 
the enforcement of decree in chancery ; as, we insist, 


oy 
’ 
| } } mitabdile estate In property ; 
it be an eantltable lee, mortgage or lien: 
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merelv richts fo. go 1nto equity ce make 
esnondinge fegal estates, as conscience re- 
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execution at law, whether returned ‘‘ nulla or not, 


upon trust estates, or choses in action of defendants 
therein, upon which the execution at law, had, or 
tld have no effect; as well as that of other problems, 


yy 


nen tho gle Lhe EGU (Ly of Lhe mortgagor 

Ch state d UT. the for VWLET bill. il would have give }i 
te court no Jurisdiction in Te do} cl of it. without Ayer 
PANG made (} DATLY defe ndant lo lhat bill. 


ist. It would have beenan immaterial statement, 


being a right merely to charge Ayer’s conscience with 


the equity, in respect of which the Court could not 


have decided, without giving Aver his day in Court, 
as to whether the equity existed. 

2nd. It would have given the court no right to 
decree in respect of Ayer’s land, until the equity had 
been charged against the owner's conscience. 


This second subdivision is fully sustained by the 


case of Cunningham v. The Macon & Brunswick R. 


ft. Co., et al., 109 U. 8., 446, pr. dfi//er J., delivering 


the opinion of this Court. Mr. Justice Harlan dis- 


senting; but not on the ground of the indispensabili- 
ty of the owner of the land being made a party de- 


fendant. 

(Cc. ) Nnren though fhe equity of fhe mortgage é 
against Aye - had Deen slated in the Sormer bill. if 
would have Given 110 authority fo the mortgagee, OT 
fo the court. fo have sold the eq LILI, in lieu of E)i- 
Joreing id. withord MAkKING fhe hondholde rs, individ. 
ually, partie S deft nda nt. 

ist. It would have been a breach of trust im the 
trustee who had only “title to sue,’’ en autre droit 
to have sold his ‘‘ title to sue’ in heu of enforcing it 
against Ayer, and his land ; the ‘‘ title to sue’’ being 
the only power the trust deed purported to confer 
upon that trustee. The bondholders had aright to be 
consulted as [Oo whether their agent should sel] the 
elaim it held for collection on their account. 

W here the court is made, by its decree, to author- 
ize a breach of trust, the presumption is, that the court 
has been imposed upon, and the decree is void. 

Sheldon vs. Fortescue, 3 P. Wm., 110. 
Kennedy vs. Daly, 1 Sch. & LaFroy, 376. 

9nd. And even though the trustee, having only 
a naked trust of the legal ‘‘ title to sue’’ Ayer, had 
assumed to sell that title; (which is precisely what 
the defendants here insist was done) it was but a title 
to sue in behalf of the bondholders ; under which, the 
purchasers could only attain the same right. So the 
members of Ayer’s syndicate, by their supposed pur- 


+ 


chase. could only have bought a right to sue Ayer, 


for the benefit of the bondholders: and when they 
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has been interposed, to the end of continuing the 
fraud which collusively excluded his equitable title 

the fee of the 153,000 acres, from being established, 
which, his duty required to be applied to the payment 
of the just debts due the bondholders, with surplus t 
himself as assignee of the bankrupt mortgagor in 


the former foreclosure id 


(a) Weask such direction, if the case goes back 
to the court below, as will bring us aid, instead of op 


position to relief from the fraud practiced upon the 
assignee to get his consent to the decreein the former 
foreclosure, which, in demurring to this bill, he, and 
all the other defendants admit to have been perpe- 
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trated by collusively excluding the equity of thi 
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from adjudication in that suit. 


TV. 


THERE IS No GROUND FOR THE IMPUTATION OF 
LACHES IN BRINGING THIS SUIT, To ESTABLISH AND 
KORECLOSE THE PLAINTIFF'S EQUITABLE MORTGAGE. 


(a) We first suggest that these defendants ought 
not be heard to urge that delay in presenting for ad- 
judication the case made by our bill against their an- 
cestor, which, by their demurrer, they admit to have 
been caused by the active, and effective collusion of 
that ancestor with our trustee, in —e the plai 
tiff’s case from presentation, and adjudication under 
the former foreclosure bill; where it ought to, and 
would, necessarily, have been presented, and adjudi- 
eated, but for that collusive intervention. 
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on 


OCTOBER TERM 1887. 
Io. wS. 


MORRIS RICHTER, Appellant, 
US, 


GEORGE JEROME et al., Appellees. 


Appeal from the Circuit Court of the United States for the 
Western District of Michigan. 


BRIEF ON BEHALF OF THE APPELLEES. 


W. D. DAVIDGE, 


Press of Thomas MeGill d&: Co., Washington, 


IN THE 


Supreme Court of the Anited States. 


No. 25.—October Term 1887. 


> 


MORRIS RICHTER, Appeuant, 
GEORGE JEROME ET. AL., APPELLEEs. 


Appeal from the Ory it Court of the United Stat Ss for the 
Western District of Michigan. 


Brief on Behalf of the Appellees. 


STATEMENT OF THE CASE. 

The material allegations of the bill of complaint are as 
follows: 

On the Ist day of March, 1863, Congress, by an act en- 
titled “An act granting lands to aid in the construction of 
a military road from Fort Wilkinson, Copper Harbor, 
Keweenaw county, in the State of Michigan, to Fort How- 
ard, Green Bay, in the State of Wisconsin,’ granted to the 
State of Michigan every alternate section of public lands, 
designated by even numbers, for three sections in width on 
each side of said road, to aid in the construction of said 
military road (fol. 3). 

The State of Michigan, by an act approved on the 4th 
yt February, 1864, accepted this grant, and authorized the 


(zovernor to appoint one or more commissioners to dispose 
5 


} ° oS 
of the said lands (fol, 4). 
The Governor, under the above authority, appointed 


} 


Michigan, to contract for the construction of the said mili- 


tarv road (fol. 4). 


On the 8th dav of October, 1868. he, as such ecommis- 


sioner. entered into a contract, on behalf of the State of 


Michigan, with Francis W. Anthony, whereby Anthony 
agreed to construct the said road, and to complete the same 
on or before the expiration of the lite of the grant, in ac- 
cordance with designated Maps and plans, The consid- 
from the State of Michigan, is thus stated: 

“Second. The only consideration to be paid to said 
Anthony is the land granted by Congress, in aid of the 
same, to the State of Michigan, and all the benefits, emolu- 
ments, mohts, and interests arising from said grant are 
hereby conveyed and assigned to said Anthony to the full 
extent of the power of said Commissioner to do the same, 
to bave and to hold to him, the said Francis W. Anthony, 
his heirs and assigns, forever. It is further agreed that, as 
soou as any continuous ten miles of said road is complete, 
said Anthony, his heirs or assigns, shall be entitled to ap- 
ply for and receive a certificate for the number of sections 
of land granted to aid in the construction of ten continu- 
ous miles of said military road. It is also further agreed 


i. ? : } } ° * ) ] 
that sald Anthony shall 


have the first thirty sections of 
land authorized to be sold by the act of Congress making 
the grant of land to aid in the construction of said military 
road; and for these first thirty sections said Anthony agrees 
to pay all the costs and expenses intended to be provided 
ior by the proceeds of sale of said first thirty sections of 
land.” (Fols. 4, 5, 29, 30, 31, 32). 


[t was thereafter, on December 5, 1868, agreed that the 


} 


said Anthony should be entitled to apply for and receive 


the number of sections of land per mile appropriated tor 


Ransom Sheldon commissioner on the part of the State of 


5) 


that purpose by the act of Congress, as soon as two consecu- 
tive miles of the said road should be completed, instead of 
ten miles (fol. 5). 

Anthony took into partnership with him for the business 
of making the road William Harris and William W. 
Spaulding (fol, 6). 

On the 25th of August, 1870, thirty miles of the road 
had been completed, inspected, and accepted by the State 


of Michigan, and patents for 47,958,538. acres of the said 


i) 
lunds had been issued to Anthony (fol. 6, 7, 8). 

About November. 1870. he hud completed in all eighty 

: ont 

miles of the road, and was entitled to receive other pateuts 

for 106,000 acres of land (fol. 6). 
[In the buildingof the above portion of the road, Anthony, 
- , ys 


Harris and Spaulding had exhausted their financial re-. 


sources and credit, and were in debt to the amount of 
$50,000 and upwards, and their debts were pressing upon 
them. ‘To relieve themselves of their embarrassment, and 
to raise the necessary amount to complete the road, F. W. 
Anthony, for the said firm, entered into a verbal arranve- 
ment with Perez J. Avery, Alfred Wild, J. Edwin Conant, 
and William L. Avery, directors and stockholders of all 
the stock of the Portage Lake and Lake Superior Ship 
Canal Company, acting as well in bebalf of the said com- 
pany as of themselves, to the following effect: 

Anthony, Harris and Spaulding agreed to transfer the 
aforesaid forty-seven odd thousand acres of land, and all 
their rights under the said wagon-road contract, to the 
Averys and others. It was agreed that the name of the 
said corporation should be changed to Lake Superior Ship 
Canal Railroad and [ron Company, and that thereupon the 
said Avery and others should convey all of the said lands 
to the new company as subscription to its capital stock ; 
that upon such conveyance the pew corporation should 
issue coupon bonds in the sum of $3,500,000, secured by 


its mortgage of the aforesaid and other lands, in order to 


. ; a | . y rat } . a] 
raise money tor the corporation and the wagon-road enter- 
prise (fol.  - S). 


verbal. arrangement, articles 


of agreement were made on the 20th of April, 1871, to 


[In execution of the above 

following effect (fol. 33): 
Anthony assigned to the said Averys and 
to build the road, with all the 


ble said 


his said contract 


thers | 
rights, privileges, powers, and claims arising therefrom. 
The said Anthony further covenanted with them to ex- 


ite to them a deed of all the lands already patented to 
him, on the payment by them of $36,000. 

Anthony further covenanted with them to convey to 
them all the lands to which he then had become entitled, 
as soon as he should obtain patents for the same. 


The said Anthony further covenanted to push forward 


the work with diligence and dispatch, and to convey all 
other lands which he should acquire under the contract as 
soon as patents should be issued to him. 

The said Averys, Wild and Conant, parties of the sec- 
ond part, covenanted with the said Anthony to pay him 
$36,000, within thirty days, upon the execution of the 
conveyance by him of the already patented lands. 

The said parties of the second part further covenanted 
to pay him $48,000 by the 5th of November, 1871, in six 
equal installments, payable on the fifth days of June, July, 
August, September, October, and November, 1871. 

They further covenanted to deliver to him, as collateral 
security for the latter sum, bonds of the Lake Superior 
Ship Canal Railroad and [ron Company, in the sum of 
$72,000, upon his conveyance tothem of the earned but 
unpatented lands. 

They further covenanted, upon the conveyance of the 
residue of the lands, to deliver to him their three joint and 
several notes In payment therefor at the rate of seventy- 
five cents per acre, one note for one-quarter of the 
whole amount, payable May 1, 1872; another fora like 


amount, payable November 1, 1872, and another for the 
balance, payable November 1, 1873, and to secure these 
notes by bonds of the said company, sufficient at 60 per cent. 
to cover the said notes (fols. 8, 9, 35, et se7.) 

Anthony, in pursuance of the above agreement, con- 
veyed to the Averys, Wild and Conant 47,598 385. acres, 
being the patented lands (fol. 9). 

On the first of May, 1871, Perez J. Avery, Alfred Wild 
and J. Edwin Conant, (William L. Avery not joining in the 
deed) conveyed to the Lake Superior Ship Canal Railroad 
and [ron Company, in payment of their stock, “ All those 
220,000 acres of land, being the same granted by the act 
of Congress of the United States entitled « An act grant- 
ing lands to the States of Michigan and Wisconsin, to aid 


in the construction of a military road from Fort Wilkin- 


son, Copper Harbor, Keweenaw county, in the State of 


Michigan, to Fort Howard, Green Bay, in the State of 
Wisconsin,’ approved March 3, 1863,” reserving from the 
operation of this deed, 20,000 acres. * * * 

The deed contained this clause: “ And the said parties 
of the first part covenant and agree to and with the said 
party of the second part that they, the said parties of the 
first part, are seized of a perfect and indefeasible estate in 
fee-simple in and to the above-described lands and prem- 
ises”’ (fols. 9, 39, 40, 41). 7 

On the same day the Lake Superior Ship Canal Railroad 
and [ron Company conveyed, by way of mortgage to the 
Union Trust Company of New York, to secure $3,500,000 
of its coupon bonds, together with other lands, * 200,000 


acres of land situate, lying and being in the State of 


Michigan, fully and particularly described in a full cove- 
nant deed made by Perez J. Avery, Alfred Wild, and J. 


Edwin Conant, and their wives, dated on the first day of 


May, 1871, conveying the said 200,000 acres of land” 
(fols. 9, 73, 81). 
The Union Trust Company delivered to the directors of 
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The directors of the Canal Company thereupon entered into 
negotiations with James C. Ayer and other capitalists with 
a view toraising money sufficient to carry on the said enter- 
prises by means of the bonds already mentioned. These 
negotiations were pending in the early part of 1872, and 
were on the eve of success when they were interrupted and 
defeated by James C. Ayer and a syndicate of which he 
was a member, in the manner to be related (fols. 15, 
16, 17). 

In February or March, 1872, James C. Ayer, Theodore 
M. Davis, receiver of the Ocean National Bank of New 
York, and other large holders of bonds of the Ship Canal 
( OMpPAny, secured by the said mortgage to the U1 ion Trust 
Company and by three previous mortgages of the company, 
embracing its other lands, formed a syndicate for the pur- 
poses of wrecking the credit of the Ship Canal Company 
and of obtaining its bonds and property at great sacrifice 
for the benefit of the syndicate in exclusion of the other 
bondholders (fols. 17, 18). 

Ayer and the other members of the syndicate knew the 


real value of the lands and the state of the negotiations, as 


hereinbefore set forth (fol. 17). 


Ayer thereupon abandoned his negotiations with the 
Canal Company, and be and the other members of the 
syndicate acquired, anterior to the 25th May, 1872, in due 
form of law, the legal title of a large number of pledged 
bonds of the Canal Company, at a mere traction of their 
face value (fol. 19). | 

[un aid of the plans of the syndicate, and at its suggestion 
(fol. 21), Ayer, representing to Anthony that negotiations 
with the Canal Company were a forlorn hope, by the offer to 
Anthony of a bonus of $20,000 and of money to complete 
his contract with the State of Michigan, “seduced Anthony 
trom his allegiance” to the Ship Canal Company, and got 
from him all the benefit of his said contract (fol. 22). 
This occurred in 1872, atter February or March, and pre- 
sumably after the 25th May (fols. 21, 19). 
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27th of August, 18/72 (fol. 18). 
| | ’ 1] - i ] ‘ ~ , ee ‘ ~ " 
Antnony tnen proceeded to perforin his said Coutract, 
e & A 
} e + | \ 4 4 : ; La re py 6 anr . 4 
procured from the State of Miecmgan 173,000 aeres of 
: j OLe é } _ qj } . > ar . — , > r. 8 3 
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19,175-48, acres on July 138, 1875 (fol. 23). The legal 


never vested in Anthony. ( Ibid.) 
\fter the syndicate had procured its bounds as hereinbe- 
.d. it caused the trustees in two of the earlier mort- 


title of these lands Was 


reia lL, 1t Caused | 
gages to be changed,and gave indemnity to the trustee in 
e third, and employed Alfred Russell, an eminent lawyer 
{ Detroit, to foreclose these mortgages (fols. 19, 20). He 


bills for that purpose, respect tively, on the 25th 


Mav. 72, 3d July, 1872, and dth July, 1872 2 ase 12). 


hange of trustee and the filing of the bill he first 


i { Cola —4 >] it ‘ as 
suit occurred. before the date at which the pnonsce alleged 
( OnNSDI1 » do these thing's (1 fols. LY, at, 12). 


licate thereafter, with intent to assure his title in 


YIMULIVAaAle 
ids to James C. Ayer, enlisted the Union Trust 


( posegeas in its designs and procured it to allow the syndi- 
‘itor, Al fred Russell, to foreclose the mortgage 
of which : was trustee in the interest of the syndicate, but 
with the understanding that the foreclosure should be con- 
ted in pursuance of the agreement with Ayer tor the 

legal title to the said wagon-road lands, as 


Accordingly the said Rus- 


nrotection Ol his 
iar as possible,under the decree. 
+e = Or) "g » OF , 

filed a bill on the 19th of June, 1875, to toreclose that 


ize, using the name of the trust company and con- 


MIOGTi¥a’ 
trolling the suit and decree in collusion with the syndicate 


in furtherance of its aforesaid design (fol. 24). 


Im pursuance ot the designs of the syndicate and in 


d 
reach of the trust of the Union Trust Company, the legal 


title in nn said lands was not brought in question and was 


ee 


OS pty 


ee 
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protected as far as possible by the decree, and the bill con- 
tained the collusive concession that the title to the Wagon- 
road lands had been lost to the Ship Canal Company and 
had been taken out from under the hen of the mortgage 
by the reason of a grant thereof to third parties by the 
State of Michigan (fols. 24, 26). 

At the hearing, the bill of the Union Trust Company, 


“Exhibit A,” was madea part of the present bill (fol. 120), 


and contained the following allegations: 


“That to the 200,000 acres mortgaged to the complain- 
ant in addition to said 400,000-acre land grants, it 1s 
claimed that said company has no title save to 47,958.85, 
acres, and that the title to t the remainder had been patented 
to other parties ”’ (fol. 125 

“On March the ro 1873, Henry S. Wells, a bond- 
holder, secured by complainant’s 3 (that 1 is, the Union Trust 
Company) said mortgage, filed a bill in this Court, im- 
pleading, among others, said Francis W. Anthony, said 
assignees, and this complainant (Union Trust Company), 
and sought by said bill to subject the said wagon-road land, 
other than the 47,958.85. acres, to the lien of complainant’s 
mortgages, and to prevent their conveyance by the State 
to third parties, and afterwards such procee dings were had 
that the relief f sought was denied; that in article ten of a 
cross-bill filed by said assigness in this Court September 
13th, 1873, said assignees state that certain stockholders 
of said bankrupt had contracted to buy lands to the amount 

of 200,000 acres, parcel of a larger amount granted by the 
State of Michigan for the construction of a military wagon- 
road, and assuming to be owners, had conveyed the same 


to the said bankrupt; that said grantors had acquired title 
ty only about 49.000 aeres of land. and only about that 


amount, became vested in said bankrupt (Lake Superior 
R. R. and Canal Co.); and that the residue had heen pat- 
ented by the State of Michigan to other parties, and lost 
to said corporation,” (fol. 126). 

The following is the prayer of the Union Trust Com- 
pany’s bills: 

‘That said mortgage to complainant be foreclosed, and 
that the said canal tranchise, chattels, and 400,000 acres 
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resent complainant prays that the orator 


by this Court to have the benefit of the 
decree in the foreclosure suits,) * ™* * 
idue of the 200,000 acres of wagon-road 


James C, Ayer in his lifetime may be by 
Court charged in the bands of the widow, 


of Aver. with a trust for the payment ot 


on of the said 1.300 bonds and the interest 


subject. however, to the lien of the 


heirs and said trustee under the will of the 


. for all money advanced by said James 
nn of said wagon-road contract (fol. 28). 
is were beard together. The decree was 


eadings and proofs, but was drawn by 


| Russell and submitted to, by compulsion, by those 
‘epresenting collateral interests, and assented to by the 
Inion Trust Company, in collusion with the syndicate, 
by the trustees in bankruptey of the Ship Canal Com- 


‘h ignorance of its nghts (fols. 24, Z5. 26). 


ie decree declared that a possible equity in the unpat- 


wagon lands remaining in the Union Trust Company 


1 q conveved 


iY 


her with all the equity ot redemption or other ris 


oceeds of the said sale (fol. 15). 


security tor the bonds (fol. 54). 
The deeree directed the sule oft ‘‘the property covered 


the Union Trust Company’s mortgage; 


bat is to say, the 47,958.55. acres of wagon-road lands, 


rht 


oe 
the said mortgagor corporation in the 


lue of the said wagon-road lands” (fol. 59, 60). 


‘he complainant accepted a pro-rata payment ot the 


if 
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Under this decree, all the land and property of the Canal 
Company embraced in the different mortgages, including 
any equity of redemption or the mght or interest of the 
company in the wagon-road lands, were sold by the master 
and purchased by Man and Wilson, who subsequently 
released to James C. Ayer the said equity, righ 
est of the company (fols. 13, 14). 

The claimant accepted a pro-rata payment out of the 


t. or Jnter- 


“ 


proceeds of sale (fol. 15). 

Congress on March 6, 1870 (16 8. L., p. 121), extended 
the time for the completion of the road to January 1, 
1872, 

The defendants below (the appellees here) demurred to 


the bill, and it was dismissed. 


ARGUMENT. 


It is submitted on behalf of the appellees that the decree 
below dismissing the bill was right for the following 
reasons : 

I. The complainant has not shown a case for specific per- 
formance; he has not shown that he is entitled to any 
remedy on his contract, and he has not shown that he 1s 
entitled to special relief by way of specific performance. 

[f. He has not shown any inequitable conduct on the 
part of Ayer entitling him to relief. 

[{f. All-possible rights which he may have had in the 
subject-matter of the suit have been divested by the decree 
of a competent Court and a sale thereunder. 

IV. He has not prayed that the said decree and sale be 
set aside, and has shown no grounds for having that done. 

V. It he ever had equities in the matter, he has lost his 


right of action upon them by his laches, 


I. The bill shows no right to the lands which a Court of 
Equity will enforce. The right is claimed under the con- 


12 


tract made on the 20th of April, 1871, between Franeis W. 
Anthony, party of the first part, and Perez J. Avery, Alfred 
Wild, J. Edwin Conant, and William L. Avery, parties of 
the second part (R ; iS). 

The bill, in substance, claims that by virtue of the said 
contract the parties of the second part, four in number, ac- 
quired an equitable right to the lands, and that by the deed 
of the Ist of May, 1871, made by three of the parties of the 
second part, the fourth not joining, the said right was con- 
veyed to the Canal Company (R., 5, 21), and was by it, by 
deed of mortgage of the same date, conveyed to the Union 
Trust Company (R., 5, 39,43), and that James F. Ayer 

«quired the legal title to the lands under such circumstances 


as rendered hima trusteee for the bondholders under the 


mortgage. The right thus set up is purely derivative. 
Che bil! does not claim that the mortgagee held any right 


‘rior to that acquired by the parties of the second part, 
right aequired by the said parties, 
whatever it was, devolved on the mortgagee ; in other words, 
that the mortgagee was the assignee of the said parties. 
Thus the controversy is substantially between complainant 
claiming to represent such assignee and those who hold the 
legal title acquired by James FI. Ayer. 


i 


‘The alleged foundation of the right is the contract. 

Any party seeking to enforce the contract must show, 
first, that he is the equitable owner of the contract, and, 
secondly, that he has acquired some right thereunder 
which a Court of Equity, in the exercise of its discretion, 
ought to enforce. 

Hirst, as to ownership: ‘The parties of the second part 
were four in number. The contract of Anthony was made 
with them and not with three or any less number. The 
deed to the Canal Company for the lands, which deed, 


I 


it is averred, was the assignment of the contract, is made 


and executed by three only of the parties of the second 
part, William L. A very, one of them, not joining (k., 21, 22). 


Be 
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The omission of William L. Avery to assign is not 
helped or explained by the bill. - The bald case is presented 
of a contract made with four, and the assignee of three 
filing a bill to enforce. It cannot be pretended that the 
contract is severable in respect of the parties of the second 
part. The bill seeks the enforcement of the contract as 
an entirety (Morgan v. Morgan, 2 Wheat., 290). William 
L. Avery is not made a party to the bill. 

Secondly, the contract: Did the parties of the second 
part acquire under it any such right to the lands as could 
be enforced by one claiming under them, or three of them? 

The contract, on its face, is executory. Anthony cov- 
enants that he will, simultaneously with the payment of 
thirty-six thousand dollars, convey tothe parties of the second 
part the 47,958.83. acres of land already earned ander his 
contract with the State of Michigan and patented to him. 
He further covenants to convey the lands to which he had 
become entitled for work already done as soon as he re- 
ceived patents. He further covenants to push forward the 
work and to convey the lands to which he may become 
entitled as soon as in the progress of the work he may be 
entitled to and receive patents (R., 19, 20). 

So much for the covenants of Anthony. The parties ot 
the second part then covenant to pay thirty-six thousand 
dollars (the consideration at the price agreed for the lands 
which had been patented) within thirty days from the date 
of the contract. 

They further covenant to make six several payments of 
$8,000 each, in all $48,000, on the fifth days of June, July, 
August, September, October, and November, 1871, and 
upon the execution and delivery of the bonds for the lands 
already earned, to assign seventy-two thousand dollars of 
the bonds of the canal company at their par value as se- 
curity for the above six payments, twelve thousand dollars 
of which bonds at their par value are to be returned by 


Anthony upon each payment being made. 
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had progressed, exhausted their fnanelal resources 
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The acl ot Congress making bal vl i 
March 3, 1865, required the completion of the road in 
ive years. By theact of May 6, 1870 (16 Stats., 121), Con- 
cress extended the time to January 1, 1872. Thus, on the 
20th of April, 1871, when the contract was made, there 
remained only eight months and a few days for the com- 
pletion of the road. 

Under the contract of Anthony with the State of Mich- 


ian. the road was to be com] yleted “on or betore the ex- 
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averred by the billis the payment of sixteen thousand dol- 
lars more than ten years before the bill was filed, and the 
claim of the bill is, in substance, that this isolated fact en- 
titles the complainant and his associates to a decree for the 
lands. 

The obligation of Anthony under the contract to convey 
was not independent, but dependent or mutual, and the 
bill does not aver any facets which rendered the contract 
enforceable againsthim. The failure to make the monthly 
payments and to tender the agreed collateral security for 
them, and to tender the joint and several notes with the 
security provided for them, furnishes a complete answer. 

The bill is silent as to the time when Anthony is alleged 
to have repudiated the contract. 

But not only does this bill not aver performance or tender 
it, but-its theory is that the complainant ought to have the 
lands without performance. 

The complainant claims as assignee of an executory 
contract. 

But Anthony is not made a party to the bill; neither are 
the Averys and Conant and Wild, the parties of the second 
part. How, then, can the contract be enforced ? Anthony 
would be entitled to the consideration agreed on by the 
contract if if is to be enforced. 

He would be entitled to a decree against the said parties 
of the second part. But they, also, are not made parties. 
It is to be observed that their alleged assignment created 
no privity between the subsequent assignees and Anthony. 
The parties of the second part continued to be liable to 
Anthony, and they alone. 

Symmes v. Guthrie, 9 Cranch, 25. 
Mallon v. Hinde, 12 Wheat., 193, 196. 
Findley v. Hinde, 1 Pet., 241, 246. 


Waterman on Spec. Perf. L. Cases, §§ 68, 69. 


So far it has been argued that the complainant could not 
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recover al law on the coutract of Anthony of April 21st, 
71: if that be so. he of course is not entitled to relief in 


2 ° x I ° ‘ . ‘ > er ty 
muity. (Waterman on Spec. Perf., § 18.) But even if the 


j 
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lainant has a remedy at law, it does not follow that 
has one in equity. The remedy at law on contracts, 


V1Z., the award of damages, 18 more extensive than the 


equitabie remedy oj spe ine performance, and it is speciiic 
perrormalhce Whoicnh tne complainant is seeking. hat 1S 
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yranted, not as of course, Dut on certain principles peculiar 


ine remedy on a contract by decreeing its speciiic per- 
iya matter ol discretion, tor the denial Ot 


stlii leaves the complainant his lecal remedy. 


‘ific execution of a contract is not a matter of abso- 
ute right to either party, but is a matter resting in the 
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“\ i; } tay Lor e) Wall., oof. 


exercise of its discretionary power in such cases by 
a Court of Equity depends on a variety of circumstances. 
or some oft them are— 

is That there is an adequate remedy at law. 

2d. That the party seeking relief has performed his part 
of the eontract, 


+) 


3d. ‘That the contract can be enforced against the party 
seeking relief. 

4th. That where he excuses non-performance, he must 
olfer performance. 
5th. It seems that the party seeking relief should have 


emanded performance betore hling his bill. 


Imstances exist in the present case. 
ist. The complainant, so far as appears in his bill, has 
an adequate remedy at law. The lands in dispute were 
unimproved Government lands. They are not in the ecate- 
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gory of land which a purchaser wants for his residence or 
a particular purpose. They were merely a commodity to 
be bought and sold like merchandize. There is nothing in 
the bill to show that the specific lands were of any import- 
ance to the complainant. On the contrary, be confesses 
that they were not, by praying to have them sold. 

Marble Company v. Ripley, 10 Wall., 339. 


There is no allegation that Anthony and his partners 
were Insolvent and that the remedy at law is futile. 

2d. The complainant has not performed his part of the 
contract, 

As regards such performance as would entitle the com- 
plainant to relief in equity, he is entirely in default. 

The whole object of the contract of April 20th, 1871, on 
the part of Anthony, was to obtain money to carry into 
effect his contract with the State of Michigan before the 
expiration of the life of the grant, viz., January 1, 1871. 
‘To enable Anthony to do so, the other parties to the con- 
tract bound themselves to pay him, independently of the 
purchase-money of the patented lands, $48,000 by Novem- 
ber 5, 1871. They paid him of this sam only $16,000. It 
is confessed that in the winter of 1872 the money still due 
had not been paid, and that the parties bound to pay it 
were utterly unable to pay. The failure of Anthony to 
build the road within the life of the grant, and his resort 
to Ayer for aid, were due to absolute failure of the other 
parties to the contract to perform their part of it. After 
the complete default of the parties of the second part to 
the contract and the consequent disaster to the enterprise, 
the complainant comes into Court to pray a specific per- 
formance, which will give him the fruit of another’s capital 
and enterprise. 

The case is one utterly wanting in that equity which en- 
titles a party to the extraordinary remedy by specific per 
tormance. The following authorities sustain these views 


en, 


~ 


Waterman, Spec. Pert., Chap. XIV. 
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‘Tf a bill for specific pertormance be brought by a party 
who is himself in fault. the Court will consider all the eir- 
cumstances, and deeree a eording to those cireumstances. 

‘“ Wherea considerable length of time has elapsed ‘where 
He party demanding a specific performance has failed to 
perform his part of the contract, and the demand is made 
after a great change in the title and value of the land, and 
there is a want of reciprocity in the obligation, a Court of 
Equity will not interfere.” ‘(Chief Justice Marshall, 


Brashier vs. Gratz. 6 Wh.. 528.) 


‘The situation of the parties, and the circumstances 11 
which the property Wis placed, deserve serlous considera- 
tion. The contract was made while a suit for the title was 
depending, and there is reason tosuppose that this cireum- 
stance had some influence on the price ot the article. We 


perceive that i any part of the land should be lost, one 


half of the purchase money should be lost by Brashier 
While the suits were depending and the purchase-money 
unpaid, Brashier became insolvent. Consequently, should 
the land be recovered, if would be the property at the 
stipulated price , should it be lost. Bbrashier could not pas 
that portion of the price which he was to pay in the event 
ot loss “ ‘ : * No Court could allow one party 
to hold the other bound, while the obligation was not recip- 
rocal, or to hold himself prepared to avail himself of all 
favorable contingencies, without being affected by those 
which were untavorable.” (J6). 


«Equity will not relieve (by a decree of specific perform- 
ance) where it is impossible to place the parties in the same 
situation and when real fault is imputable to the person 
praying the aid of the Court.” (Pratt et al. v. Carroll, 8 


Cranch, 471.) 


‘The plaintiff who seeks for the specific performance of 
an agreement must show that he has performed, or offered 
to perform on his part, the acts which form the considera- 
tion of the alleged undertaking on the part of the defend- 
ant.” (Colstan v. Thompson, 2 Wh., 386.) 


“When the obligation is mutual, the party asking must 
show that he has been in no default in not having per- 
tormed the agreement on his part, and that he has taken 
all proper steps towards the performance. He must show 


himself desirous, prompt and eager to perform his contract. 
If he has been guilty of gross laches, or 1f he applies for re- 
hef after a lapse of time, unexplained by equitable cireum- 
stances, his bill will be dismissed.” (Dorsey v. Packwood, 
12 How., 126; Boone v. Missouri [ron Co., 17 How., 340.) 


“ Courts of Equity are not in the habit of entertaining bills 
for specific performance after a considerable lapse of time, 
unless on some very special considerations. Hven where 
time is of the essence of the contract they will not interfere 
where there has been long delay and laches on the part of 
the party seeking specific performance, and especially will 
they not interfere where there has, in the meantime, been 
a great change of circumstances, and new interests have 
intervened.” (Holt v. Rogers, 8 Pet., 420; Marble Com- 
pany v. Ripley, 10 Wall., 339.) 


sd. [It is impossible to enforce the contract against the 
complainant. The parties cannot be put back into the 
original situation. 

The parties who are bound to pay the purchase-money 
are not before the Court. They are the parties of the 
second part in the contract of April 20, 1871, viz., the 
Averys, Wild and Conant. ‘There was no privity between 
Anthony or Aver and the complainant. ‘The Court could 
not make a decree in this case enforcing the rights of 
Ayer. | 

but if the parties of the second part to the contract of 
April 20th, 1871, were before the Court, no decree could 
be made against them which would do justice. The pay- 
ment by them of the contract-money now would not do 
justice. Anthony does not need the money now; he 
needed it in 1871, and the stipulation as to time was of 
the essence of the contract. It comes now too late. More- 
over, it would be paid now without risk. ‘The lands must 
have increased in value, or the complainant would not 
have begun his suit and asked for the surplus after Ayer’s 
advance had been. paid. The result of bis paying now 
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would be fhat he would get the lands without taking the 
risks contemplated by the contract. 


[It will have been seen that the change in the value of 


propertv 1s an Important elreunistance as against a party 
secKINg the relief of speciiic perrormance. 
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Opinion of Ch. J. Marshall, supra. 
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Brashear v. Gratz. 


The difficulty of the complainant’s case is further in- 
reased by the cireumstance that the rights of others have 
intervened. He is pursuing his alleged equity, not against 


_— 


vendee, but against the vendee’s assignee. For all 
in the bill, the title may not be at present even 
in that assignee, but may have been transferred to others. 
There is no allecation in the bill that the lands are still 


oe 


owned by the devisees or heirs at law of Aver. 
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4th. Lhe complainant has made no ofter of performance. 
Such offer 1s necessary in a bill for specific performance. 


Waterman on Spec. Perf., § 438. 


the complainant bas made no offer to pay the contract- 
money. tle proposes in his bill that the land be sold ana 
Ayer be reimbursed out of the proceeds. But that is not 
the contract under which he claims. It is an ofter under 
a purely hypothetical Contract, lt furthermore fuils en- 
tirely to meet the supposable Case Ot a deficiency 1 the pro- 
ceeds of the sale of the lands. The complainant proposes 
oniy to Win—in no case to lose. But his predecessors in 
title bound themselves to pay absolutely, thereby assuming 
the risk of the venture. 

Porsey v, Packwood, 12 How.. L156. 

5. It has been held that a party seeking relief by way of 
specific performance should aver, before filing the bill, 
h 
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at he Gemanded specific performance. 
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Waterman, Spee. Perf. § 445. 
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There is no allegation in the bill that any demand was 
ever made on Anthony or Aver. It 1s a fair inference, 
from the silence of the parties who claimed the benefit of 
the contract of April 20th, 1871, that they abandoned all 
effort to perform their part of the contract, and entirely 
acquiesced in the arrangements between Anthony and Ayer. 
There is no averment that any objection was ever made by 
any one to that arrangement; that any notice was given to 
Ayer that he was interfering with any rghts or any de- 
mand made upon him for the lands. It was only after 
Ayer had invested his money and was found to have suc- : 
ceeded in his venture, that complaint was made. 

It issubmitted that the complainant has failed to show 
a single circumstance in his case entitling him to the inter- 


position of a Court of Equity. 


II. [f the complainant has failed to show an equity in 
respect of the wagon-road lands arising out of the contract 
with Anthony of April 20th, 1871, he has equally failed to 
show any independent ground for relief arising out of the 
conduct of Ayer. 

The allegations of the bill as to the conduct of Ayer are 
S80 vague that it is difficult to discover what the equities 
are which the complainant seeks to base upon it. They 
seem to be two-fold: First, that the scheme of raising 
money by the mortgage to the Union Trust Company was 
a fraud; that misrepresentation was employed to effect it; 
that Anthony was a party to the fraud and misrepresenta- 
tion, and that the conduct of Ayer in purchasing from 
Anthony the lands about which the misrepresentation was 
made renders Aver liable in equity to make those misrep- 
resentations good out of the land; secondly, that Ayer, by 
treating with Anthony and inducing him to break his con- 
tract with the Canal Company, and by getting the benefit 


of his contract with the State of Michigan, is bound in 


conscience to restore the lands obtained under that eon- 


tract. 


A | 


| 
s TO MISREPRESENTATION OR FRAUD. 
There is no allegation in the bill of traud, or misrepre- 


‘ 
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mntation bV anv one. respec to the mortgage scheme, 


fee 


i! (| no @} LI) of l"¢ heft on that eround is made in the bill, 


The ehar@e itself, and the suggestion OF an equity APISINGE 


‘ 
. 


ears tor the rst time in. the complainant s 


The history of the mortgage scheme is set out in detall 

but it contains ‘no averment of any fact which 
; } . ~ . S| 

can ve construed as a Traud or misrepresentation Upon the 


of either Anthony or Aver. ‘This will appear by the 


First. That the said tirm of Anthony, Harris and 
Spaulding should transfer all their rights under the said 
wagon-road coutraet with the State of Michigan to Perez 
Alfred dwin Conant, and William L. 
Avery. ineluding fortv-seven odd thousand acres of land. 
vhich had already been patented to said Anthony. 
Second. That the said tirm of Anthony, Harris and 
Spaulding, and the said directors of the Portage Lake Cor- 
should endeavor to procure legislation to authorize 
Canal Company to change its name and be known as 
Lake Superior Ship Canal Railroad and Iron Company, 
d to anthorize it to receive subscriptions to sald corpora- 


7 Te. a ; — “— , omens 
yn, pavable in lands Instead of money ,at an agreed price 


yr the lands between the said corporations and the sub- 
irs to the stock. 

Third. ‘That the said directors of the Portage Lake Ship 

Canal Company should, as individuals, subscribe for the 


stock of the last-named corporation to the amount of two 
,and pay said subscription by their warranty 
deed of two hundred thousand acres ot said wagon-road 
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lands, the legal and equitable title to which they should be 


enabled to receive tli rough the transter ot the contract 
rights aforesaid oft the said Anthony, Harris and Spaulding, 
“ Fourth. Vhat upon said deed being made to the said 
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Portage Lake Ship Canal Corporation by the said directors. 
. a a = | ' 67 > he ee . ee . . 
as individuals, the said « Pporatlon should issue 1fs coupon 
1 


bonds to the amount of three million hve hundred thou- 
sand dollars, to be placed upon the market to raise money 


“ 
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for the said Portage Lake Canal enterprise and for the 
wagon-road enterprise of said Anthony, Harris and 
Spaulding; said bonds to be secured by mortgage of the 
said Portage Lake Canal Corporation to the Union Trust 
Company of New York, in trust, for the security of the 
last-named issue of bonds ” (fols. 7, 8, and 9.) 

It will be seen from these extracts that Ayer was abso- 
lutely a stranger to the whole plan and conception of the 
mortgage scheme. His relation to it began first when. he 
became a bondhoilder, and in that character was its victim, 
if wrong was done, rather than its originator. 

The closest examination of the above stipulations will 
not disclose any provision or recital which can be construed 
as a fraud or misrepresentation on the part of Anthony or 
as looking in the slightest degree towards either. What- 
ever Anthony said was true, and whatever he professed to 
do he had aright todo. His contract of the 20th of April, 
1871, with the Averys, Conant and Wild, was in exact ac- 
cord with the tacts and his rights. After he had made this 
contract Perez J. Avery, Conant and Wild professed to con- 
vey to the Ship Canal Company a fee-simple estate to the 
lands derived from Anthony under his above contract, and 
covenanted that they had such an estate. Thereafter the 
Ship Canal Company professed to have and to convey to 
the Union Trust Company a fee-simple estate in the same 
lands, but Anthony was a stranger to these conveyances. 
It is not averred in the bill that he even Knew of them. 

It thus appears that the present equity is not set up in 
the bill. Secondly, that Ayer had nothing to do with the 
mortgage scheme. ‘Thirdly, that Anthony’s conduct in 
connection with it was in every respect proper. 

Second. But it is said that Ayer’s conduct in inducing 
Anthony to transfer to him (Ayer) the benefit of the wagon- 
road contract was inequitable and entitled the mortgagee 
to be declared the owner of the lands conveyed to Ayer. 

Did, then, Ayer, under the circumstances, have the right 
to make with Anthony the arrangement which he did? 
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The case intended to be made by the complainant 


is. that a subsisting contract existed between the Canal 


Company and Anthony. and that Aver indueed Anthony 
to break that contract and to give him the benefit of the 


contract between Anthony and the State of Michigan. 
The whole point of the contention, therefore, is, that 
Was a subsisting contract existing between the Ship 
Canal Company an ft Ant OnY when Ayer intervened. This 
ny which the dealing oft Ayer 


' } a) . . | . . ‘ ‘ 
Anthony can be treated as a wrong to the Ship Canal 


e auswer, therefore, to the claim is, that when Ayer 
rward and assisted Anthony with money to com- 

plete his contract with the State of Michigan, no binding 
contract then, in faet, existed between Anthony and the 
Ship Canal Company. The bill contains no averment that 
tof the 20th of April, 1871, had, at that time, 
een performed by the parties thereto of the seeond part, 
that the contract was still in foree, and that by such 
performance Anthony had beeome bound to perform his 
inderit. So tar from such anaverment, the allega- 

ns of the bill make it plain that the parties of the second 
art to that contract had failed in performance, and, as 
part, been discharged from all his obligations to them. It 
appears, therefore, that the postulate of the complainants’ 
equity, tO wit. 1 subsisting contraet performed by one side 
and binding the other side to pertorm, has not even been 
alleged or shown, in fact, to exist. In the absence of such 
an averment or showing, there is no shadow of support 


;* } } 
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lor the complainant's equity. 


If the state of the case had been otherwise, and if a 
binding contract bad existed between Anthony and the 
Ship Canal Company, when Ayer intervened, it is doubtful 


whetner the conduct o} Ayer Was au wrong either at law or 
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No fraud or misrepresentation on the part of Ayer is 
alleged. The only representation alleged to have been 
made by Ayer is that the reliance of Anthony on the ne- 
gotiations of the Ship Canal Company was a forlorn hope. 
No charge of misrepresentation can be based on this aver- 
ment. It was the expression of an opinion on the part of 
Aver, for it related to a thing which was to happen ; it was 
not an assertion as toany fact which had happened. KHrror 
or mistake can be predicated of it, but not falsehood. It is 
averred that Ayer knew that the negotiations of the Ship 
Canal Con.pany for money were on the eve of success ; 
but he could not know that an event would happen. He 
could only know that negotiations were pending. No 
charge of misrepresentation ean be rested on such vague 
averments. 

The bill carefully avoids giving exact dates as to the 
transactions; but the negotiations of the Ship Canal Com- 
pany seem to have been in the early part of 1872, and the 
arrangement of Ayer with Anthony was apparently after 
the 25th May, 1872. The two statements attributed to 
Aver relate to entirely ditterent dates. 

This being so, the question would be whether Ayer had 
the right to obtain the benefit of Anthony’s contract with 
the State of Michigan, if he did so without fraud or mis- 
representation. 

It is doubtful, even at law, whether any relief can be had 
in such a ease. A late distinguished writer on law has 
sald : 

“When a binding promise is made, an obligation is 
created which remains in force until extinguished by the 
performance or discharge of the eontract. Does the duty 
thus owed to them constitute the object of a kind of real 
right which a stranger to the contract can infringe, and 
thereby render himself answerable ex delicto? In other 
words, does a man’s title to the performance of a pronilse 
contain an element analogous to ownership or possession { 
The general principles of the law (notnwithstanding forms 
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and warranted by considerable 
ithority) seem to eal! for a negative answer. It would 
ynfuse every accustomed boundary between real and per- 
nal rights. domuniot and obligation, to hold that one 
without any ill will to Peter prevents Andrew from per- 
forming his contract with Peter—may be akind of trespasser 
aiust Peter; for Peter has his remedy against Andrew, 
and never looked to having any other; and Andrew’s 
tives for breaking his contract are not material. Yet 

| authority for affirming the — 
1 Was decided by the Cour ot 


inere 18 some snow ot 


s 


tion thus condemned. 


(ueen’s Bench, in Lumley v. Gye (1853), and by oe 

it of Appeal, n Bowen v. Hall (1881 ), that an action 
ies under certain conditions for procuring a third person 
to break his contract with the plaintiff, ”’ (Polloek On 
; ‘ _ i 

is, h! 4 

Chere must be a wrongful intent to do harm to the 


| | ight of action for procuring a breach of 
‘ontract can be established. Mere knowledge that there 1s 
subsisting contract will not do. Only with these limita- 
; can we safely say that a contract can or does ‘impose 
upon persons extraneous to the obligation, not to 
re with its due performance. The breach of con- 
tract is in truth material only because it excludes the 
defense that the act complai ined of. though harmful and 
intended to do barm, was done in the exercise of a common 
right.’’ (Pollock on ‘Torts, p. 452-38.) 
lt seems plain, on principle, that at the most the said 
conduet constitutes a common-law tort. No attempt has 
been made to cite any case in which it has been made the 
ground of equitable relief, and it is confidently believed 
that no such case exists. 
There are no allegations in the bill of any facts to show 
that for any misconduct on the part of Ayera full and 
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adequate relief did not exist at law. 

‘here is no allegation in the bill that the complainant 
acquired his bonds before the agreement between Ayer and 
Anthony. Such an allegation was essential, for if his 
bonds were acquired after that agreement, the wrong was 


not done to him. It was an injury to those who held the 
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bonds at the time of the agreement, and the remedy for it 
did not pass with the bonds. (Graham v. kh. hk. Co., 102, 
U.S., 508.) 

The laches of the complainant in énforcing this equity 
will be considered hereafter. 

Ill. All the rights which the claimant, as mortgagee, 
may have had in the wagon-road lands were diverted and 
transferred to others by virtue of the decree in the con- 
solidated foreclosure suits and the sale made thereunder. 

It has been so far argued that the complainant never 
acquired any equitable right in the wagon-road lands. If, 
however, it should be held that the Ship Canal Company 
did acquire such right, and that the mortgagee succeeded 
to it, then it is submitted, on behalf of the appellee, that 
all such right of the complainant was brought into Court 
in the foreclosure suit of the Union Trust Company ; was 
prayed to be sold for the benefit of the mortgagee; was 
decreed to be sold; was sold and was duly assigned and 
transferred by the officer of the Court to purchasers, and 
by them to the appellee. All of the facts which constitute 
this defense on the part of the appellee have been set out 
in the bill and are properly presented to this Court in the 
argument of the demurrer. 

The question of fact, then, to be determined, is whether 
the equitable rights in the wagon-road lands, now sought 
to be enforced by the complainant, were set forth in the 
bill of foreclosure of the Union Trust Company, were 
therein prayed to be sold, were decreed to be sold, and 
were actually sold under the decree. 

‘The statements of the complainant’s bill leave no doubt 
on these points. 

The lands in which the claimant is now setting up a 
right are described in the mortgage under which he claims 
as “ 200,000 acres of land, situate, lying, and being in the 
State of Michigan, fully and particularly described in a full 
covenant deed made by Peter J. Avery, Alfred Wild, and 
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Edwin Conant, and their wives, dated the fourth day of 
May, 1871.” In the latter deed they are described as “ all 
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220.000 acres of land, being the same granted by the 
‘ 2 
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i OT WCongress 01 he United States entitled ‘An act, WC., 
reserving therefrom 2U,VVYU acres,) and the grantors cove- 
nant that thev have a Ttitie lh Tee-slnipile. 


The bill of the Union Trast Company contained the alle- 
‘that to the 200,000 acres mortgaged to the com- 
inant. (the said lands.) in addition to the. said 400,000 
icres land Orants. it 18 claimed that said COTM pany has no 
title, save to 47! V5.9". acres, and that the title to the re- 
mainder has been patented to other parties.” © It further 
rth that a bondholder, seeured by the mortgage to 
the Union ‘Trust Company, (under which the present com- 
tuainant takes.) had filed his bill in the United States Cir- 
cuit Court to subject those of the said lands not patented 


? 


o the hen of the said mortgage, and that the relief had 

nit The Union Trust Company also averred in 

in the last-mentioned suit the assignees of the 

Canal Company, in a cross-bill, alleged that 49,000 acres of 

the said lands became vested in the Canal Company, and 

he residue had been patented by the State of Michigan 
tO otnel parties, and lost to the Canal ; omipany. 

The bill of the Union ‘Trust Company prayed that “said 
17,958.85 acres known as “ wagon-road lands” may also be 
all the estate, melt, title and interest of the 
defendants in the rest and residue of said 200,000 acres of 
wagon-road lands may be sold (fol. 180). 
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ihe aecree direeting the sale of **the property COV ered 
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and conveyed by the Union Trust Company mortgage, that 
} he 47,9585, acres of wagon-road lands, together 
ie equity of redemption, or other right and inter- 
est of the sald mortgagor corporation in the residue ot the 
said wagon-road lands” (fols. 59, 60). 
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Under this decree the whole property decreed to be sold 


was suoid to Alboun P. Man and Nathaniel Wilson, and the 
sale was confirmed by the Court (fol. 13, 14). 
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The complainant was a party to that suit, through his 
trustee, the Union Trust Company, which fully represented 
him, He, in legal etfect, prayed the sale of the interest In 
the wagon-road lands mortgaged to him. The assignees 
of the Canal Company were defendants, 

It thus plainly appears from the record that all the rights 
gage to the Union 


c a 


in the property described in the mort 
Trust Company were enibraced in the decree and have 
been sold, 

The complainant and his co-mortgagees were thus di- 
vested by the decree of all the right, whether legal or 
equitable, which they took under the mortgage, No rigit 
under the mortgage is left in the complainant, derived from 
the mortgage, which he can assert in the present suit. 

It is therefore of no consequence to the present contro- 
versy What rights the complainant took by the mortgage. 

The assertion which seems to be made in the complain- 
ant’s brief (p. 18), that the mortgage was void, would, if 
made in the bill, be fatal. In that case the complainant 
never acquired rights as against Ayer. It makes no differ- 
ence to the appellee whether the mortgagee never acquired 
rights or was divested of those he acquired. 

But it is argued (complainant’s briet, 17, 19), that neither 
the equitable title or mght of the mortgagor nor that of the 
mortgagee to any relief agaist Aver was brought before 
the Court in the foreclosure suit, and that it could not be 
adjudicated in that suit because Aver was not a party to it. 

This contention of the complainant furnishes no answer 
to the appellee’s defense arising out of the decree 

Ayer was not a party to the foreclosure suit, and the 
right of the mortgagor and mortgagee as against him were 
not put in issue. That alleged right was to obtain from 
Ayer, as purchaser of land, with notice of the equitable rights 
of the mortgagor and mortgagee in the land, a conveyance 


of the legal title to the trustee, the Union Trust Company. 
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That question, it is true. 
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was not put in issue in the fore- 
ure suit, but it does not concern the appellee. The 
by the appellee, not to show that the 
controversy with Ayer has been adjudicated, but that the 
right to sue Ayer has passed out of the complainant. That 
happened when the sale was made to Man and Wilson. It 
matters not that Ayer is still liable to an action if he, the 
complainant, cannot bring it. 

The deeree and sale had the same eftect as an assign- 
ment of his equity by the complainant would have had, 
viz., to pass the title to Man and Wilson. 

[t is not necessary to argue the point made on behalf of 


the complainant, that in a foreclosure suit the rights of the 


iii} & 
king foreclosure are not extinguished by the 
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The bill sets forth that after the rights of the Inorg 


i 
had been suld to Man and Wilson. they were sold and as- 


d by them to the defendant Ayer. These equities 


y sf 
vee 


= 


Aver were uot extinguished DV the deeree, but by 


urchase of them by Ayer and their consequent merger 


' 
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into his legal estate. 


[V. The bill does not make a ease which entitles the 
complainant to have the decree and sale thereunder va- 

ted, 

It has been shown that the decree and sale operated to 
transfer out of the mortgagees all rights which they had in 
respect to Aver’s land, and to vest them in the purchasers 
at the sale, viz., Man and Wilson. It is impossible, there- 
fore, for the complainant to make out his case while the 
decree and sale are in force, and to do so it was necessary 
for him to successfully assail the decree. 

[t is doubtful on the face of the bill whether he has in- 
tended to impeach the decree, and the omission to do so 
must be fatal on demurrer. 

The chief grievance of the complainant as respects the 
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foreclosure suit is, that by the conduct of Ayer he was not 
impleaded in it, and the right of the mortgagee to have the 
legal title gotten in from him was not litigated therein ; 
but if that issue was excluded from the foreclosure suit, 
and the object of the present suit is to set it up, then the 
decree worked no harm to the complainant, and he had no 
object in having the decree vacated. The exclusion of the 
controversy with Ayer is vehemently complained of in 
the bill, but that exclusion is not charged to have been, 
and in fact it was not, an objection to the decree from the 
complainant’s point of view. 

[t is also asserted that the bill contained an improper con- 
cession that the title to the wagon-road lands had been lost. 
If that allegation had been true in fact, it might have been 
made a ground for having a resale, but there is not hint in 
the bill that the complainant is dissatisfied with the sale or 
wishes a resale. On the contrary, he asked to have the 
benefit of the decree. 

There is no averment in the bill showing or hinting in 
any way that the effect of the decree in divesting the 
mortgagee’s rights was in the mind of the pleader. It is, 
therefore, in entire harmony with the allegations and tenor 
of the bill that it contains no prayer that the decree be 
vacated. The complainant has not seemed to wish, nor 
has he asked, tou have 1t vacated. 

This view of the bill seems to be taken in the com- 
plainant’s brief, p. 26, (8). 

On the present pleadings, therefore, there is no cause for 
setting aside the decree. 

But if the complainant had pleaded his case sufficiently, he 
has not shown grounds for relief against the decree. The 
decree is assailed on the ground that the syndicate (of which 
Ayer was one) induced the Union Trust Company to com- 
mit a breach of trust for the benefit of Ayer by not assert- 
ing in the foreclosure suit the equities of the Union Trust 
Company against Ayer, and thus protecting his legal title. 
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Was it a breach of trust on the part of the Union Trust 
‘ompany to frame its bill as it did—that is to say, for the 
sale of its equitable riahts—betore getting in the leval title ? 
The deed of trust to the Union Trust Company furnishes 


the measure of the trustee’s duty. The trust was merely 


to sell the mortgaged property (fol. 29). here was no 
dutv on the part ot the trustee to get in the legal estate from 


Ayer. The deed contains no hint of any such outstanding 
estate. It m oht, indeed, be argued that it would have 
been a breach of trust on the part of the trustee to bring 
suit against Ayer. It would have been an act beyond the 
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powers enumerated in the deed otf trust. 


[tf the course of the trustee had been discretionary, there 
is no allegation in the bill that its discretion was ex- 


ercised against the interests of the parties. ‘There is no 
averment that the method pursued was not a judicious one. 
For all that appears in the bill 1t may have been the best. 
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Then it may be asked, how did the exclusion from the 
bill of the question between Ayer and the Union Trust 
Company protect the legal title of Ayer, as is alleged in 
the bill? This is not pointed out in the bill nor in the 
complainant’s brief. If, indeed,as alleged, the Union Trust 
Company was indifferent to its duty, it was better that the 
controversy with Ayer should not be litigated in a suit of 


which it had the conduct. 


The alleged dealing, therefore, of the syndicate with the 
ion Trust Company was not only for a lawful purpose, 
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' 
but for one which may in fact have been beneficial to the 
complainant. ‘The members of the syndicate were cestuis 
que trustent under the mortgage to the Union Trust Com- 
pany, and had aright to be heard in the management of 
the trust. 

No fraud or misrepresentation in this matter of any 


kind is imputed to the “syndicate.” Its whole dealing is 
that stated above. ‘The word “collusion ” is freely used in 


the bill, but there is no statement of the acts which con- 


ee ef 


stitute the collusion, and an equity cannot be rested on an 
opprobrious epithet. 

It is to be observed that the charge is not made against 
Mr. Ayer himself, but against the syndicate. The syndi- 
cate Was a group of persons held together by no legal tie. 
It is submitted that the allegation is not equivalent to 
charge Ayer, if any improper conduct bad been shown. 

It is further averred that the bill contained a collusive 
concession that the title to the wagon-road lands had been 
lost to the Ship Canal Company, and taken out from 
under the lien of the mortgage by reason of a grant to 
third parties by the State of Michigan, whereby the hen of 
the said mortgage had been lost. 

As a matter of fact, the bill of the Union ‘Trust Com- 
pany contained no such concession. The averment in the 
bill is that i is claimed the Union Trust Company has no 
title, save to 47,958.59, acres, and that the title to the re- 
mainder had been patented to other parties (fol. 125). This 


statement is literally true, and reters evidently to the legal 


title, for the prayer of the bill is, that the “estate, right, 
title, and interest” in the residue of the wagon-lands be 
sold. 

It is not averred that the “collusive concession ” was 
brought about in any way by Ayer. 

[t is not averred that any harm was done by the pre- 
tended concession. It is not charged that the sale was 
affected by it; from all that appears, the sale was perfectly 
fair. No complaint is made of the price obtained at the 
sale. The complainant is content with the sale, for he asks 
that be may have the benefit of the decree. 

But if the complainant bad shown gronnds for impeach- 
ing the decree, and had framed his bill in that aspect, he 
has not shown any right in himself to question the decree, 
becanse he has not made any averment as to the time at 
which he acquired his bonds. If any equity exists to va- 


cate the decree, he was bound to show that it inhered in 


him by the averment that he owned his bonds when the 
acts complained of were done. If the ry were done before 
he obtained his bonds, they create grounds of relief to 


those who then owned the bonds, and the remedy did not 
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bass to tHe coOmpiainant With His DONS. 
[t 1s a settled principle that an equity such as the one 
ere claimed is not assignable. It differs in this respect 
ironi av equity which constitutes an equitable estate. It 
is a mere contentious right, enforceable only by him who 
suttered the equitable wrong, and does not pass to creditors 
or purchaser. 
A 
Graham v. Railroad ¢ ompany, ot. , 148. 
7 ¥ . C> > ad & ~~ 
Mitchell v. Homfray, 8 Q. Bb. ~ O87. 
lt has been so far argued that the complainant has no 


equity to set aside the decree, and that if he had, he has not 


properly a his case. But if this were otherwise, 
there are certain facts in the complainant’s case which stand 
in the way i his recovery. 

The complainant accepted the benefit of the former de- 
cree, and has not averred ignorance of Ayer’s alleged 
inequitable conduct at the time he did so. He therefore 
elected to take under the decree and abandoned his right to 
question it. It is a settled rule of equity that by exercising 
an election to take one of two inconsistent rights, the per- 
son so electing abandons the other. 

Sanger v. Upton, 91 U.S., 56. 
People’s Bank v. National Bank, 101 U. 8., 181. 


The complainant has not offered to return the money 
derived trom the sale under the tormer decree, and he 
cannot seek relief against it without such offer. 

He who seeks equity must do equity. It is against con- 
science that the complainant and other bondholders for 
whom he sues should retain the proceeds of the sale, and 
at the same time treat the sale as a nullity. But there is 
no offer of the kind anywhere in the bill. 
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The case of MeQuiddy v. Ware, 20 Wall., 19, is very 
much like the present one, having come up on demurrer. 
The Court said: 

“Apart from all this, the maxim that he who seeks 
equity miust do equity in the transaction in respect to which 
» has not been observed by this complainant. 
While admitting his indebtedness and that it has waited 
for ten years or more, he does not make a tender in Court 
of what is justly due, although he is asking the Court to 
set aside the proceedings by which his indebtedness was 
satisfied, on the ground of their absolute nullity. ‘The 
willingness tO pay what is found to be due on the adjust- 
ment of the accounts for rents and profits, is not the sort 
of offer required of a person in the situation of the com- 
plainant.’’ 
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But if the decree should be shown to be voidable, it 
would be impossible for the Court to set it aside and to 
do full justice in these proceedings. It isnot averred that 
the lands still belong to Ayer. The rights of third parties 
may have accrued in the long period since the sale. Man 
and Wilson are not before the Court, and no opportunity 
is given them of defending the sale. ‘The bondholders 
are not before the Court; how are they to be made to re- 
fund the purchase-money they have received? ‘lhev must 
either have been brought before the Court, or the com- 
plainant should have tendered the whole purchase-money 


derived trom the sale. 


V. Whatever equities the complainant may have had 
have been lost to him by his laches. 

The bill sets up three equities— 

Ist. An equitable title in the land, arising out of the con- 
tract between Anthony and the Averys. 

2d. An equity arising out of the alleged misconduct of 
Ayer in interfering with the contract between Anthony 
and the Ship Canal Company. 

38d. An equity to set aside the decree in the foreclosure 
suit by reason of alleged misconduct on Ayer’s part in 


respect to it. 


. 7 , . t 


The objection of laches applies to each of these alleged 


From the former part of this argument it will appear 


i 4 } " ’ - | > = %6é . F 
tnat 1e@ COM bia , he can ask the consideration of 
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that grounds exist for vacating the decree, he must before 
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ovptaining’ that relief meet the objection that he nas peen 
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a 7 ° , . . 
UQitabie and tO SHOW Tha ee has attacked it in propel 
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that ne tas i} j Lime asserted The substantial equities of 
“se. it thus appears that the ecnsideration olf this 


+] it ie a ie ~~ ee 
on the merits cannot be reached until the follow- 


‘ 

' i ee : 
stions have bee posed ot: Ist, iaches 1n 1m- 
} 6) 1 t } wee ) J 
ye the decree; 2d, the vaiditv of the decree; oad, 
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the case 


Ist. As to the equities airecting the aeeree and sale. 
[t has been argued that the decree 1n the foreclosure sult 
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tO nave his alleged equities even considered while the. de- 
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cree in the foreclosure suit remains in foree. The complain- 
ant has therefore assailed the decree on equitable grounds, 
yut before those grounds are considered. he must meet the 


1: — ~P ry | "aS 
objection that he has come into eourt too tate to present 


The decree is assailed on the ground that the bill in the 

yreclosure suit, through the influence of the syndicate, did 
not properly present the rights of the complainant. ‘The 
equity, therefore. of the complainant iL) respect of the de- 


} | aod oo qo 5 } on ” , he a «< 
ree, arose when the bill was filed, viz., June 19, 1875. 


The present suit was begun on July 17, 1882. More than 


seven years had theretor passed between the accrual of 


a 
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Lhe right of action and tne action itself, 
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No excuse is offered for this delay. The complainant ; 


does not aver ignorance of the suit. The Wrone alleged 


to have been done, viz., the omission of certain allegations 
from the bill, was patent upon its face. The situation it- 
| self ealled for active interference in justice tO others. The 
natural result of the suit would be to change the situation ) 
of all the parties and to involve the possible purchasers in 
litigation. It was the mortgagee’s duty promptly to in- 
terfere if he was dissatisfied with the bill as framed by his 
trustee. 
The decree was made on the 13th Mareh, 18//, and 
the sale in June or July, 1877, and the complainant ac- 
cepted payment of the proceeds of it, at what date 1s nol 
stated. But if the suit proceeded in the usual course, the | 
complainant must have received payment soon after the 
sale, and he must before then have proved his bonds. His ! 
know ledve, therefore, of the defects, or his du bj to have 
- such knowledge, occurred so long before he brought this 
suit that he cannot escape the charge of laches in bring- 
| Ing it. 
| This Court has expressed itself very clearly and strongly 
on the subject of laches, as will appear from the two follow- | 
ing cases, selected from many like ones : | 
| “The party who makes such an appeal should set forth 
| in his bill specifically What were the Impediments tO an 
earlier prosecution of hisclaim; how he came to be so long | 
ignorant of his rights, and the means used by the respond- | 
& | ent to fraudulently keep him in ignorance; and how and | 
| when he first came toa knowledge of the matters alleged 
l in his bill; otherwise, the Chancellor may justly refuse to 
consider his case, on his showing, without inquiring whether | 
| there is a demurrer or formal plea of the statute of limit- | 
| ations contained in the answer.” (Badger v. Badger, 2 | 
| Waill., 95.) | 


‘We are of the opinion, also, that there has been too great 
delay in initiating this suit, and that no sufficient excuse is 


given for it. ‘The sale was made five years before the com- | 
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meneement of this suit. and it is fairly to be inferred trom 


the bill that the plaintiffs were aware of the proceedings as 
they progressed. Their knowledge of the mortgage s: ale is 


expressly admitted. The allegation of ignorance is, in 
general terms, of the fraudulent acts and arrangements. 
They do not allege when they acquired the knowledge, > 
nor give a satisfactory reason why it was not sooner 
obtained. For aught that appears, they have slept on their 
knowledge for sever al yeat’s Without reference to ANY 
statute of limitations, the Courts have adopted the principle 
that the wis which will defeat a recovery must depend 

ular circumstances of each case. ‘This case 
icient degree of diligence to justify the 
overthrow of a decree of foreclosure, under whieh new 
rights and interests must necessarily have arisen.”  (Har- 
wood v. The Railroad Company, 17 Wall., 78; also Grymes 


2d. As to the equities arising out of the contract. 


he complainant’s case under this head is, that he, as 


successor to the rights under the contract of Apmi! 20,18 71, r 
obtained an equitable right in the lands conveyed to Ayer. 
[f that is so, the complainant has delayed too long in | 
asserting that alleged right | | 
The contract of Anthony (fols. 0, 36, 57) Was to convey 
the lands in question when patented to him. ‘The lands 
were never act tually aunoeges tO Anthony, but were pat- 
ented directly to Ayer (fol. 23), and the complainant’s case 
is that his equity fhen sisi 95,965 acres were so pat- 
ented at an unnamed date in 1873; 57,921 acres on | 
November 10, 1873, and 19,175 on July 18, 1875. At | 


those dates, theretore. nig rhts of ac tion accr ued tO the bond- 


holders against Ayer. The present complainant, however, 
slept upon his rights until the 17th July, 1882, when he 


tiled his bill. By delaying so long he deprived himself 
the right set up against Ayer under his contract. No | 


shadow of excuse for the delay appears anywhere in the | 
bill; no ignorance of Ayer’s acquisition of the legal title | 


1s pretended. 


4] 


The character of the equity relied on Imposed on the 


complainant the duty of exceptional diligence in asserting 


it. As mortgagee, he is chargeable with knowledge of the 


documents t rough which he derived his title, and he was 
bound to know that its fountain—viz., the agreement of 
April 20, 1871—gave him no clear, express, well-defined, 
equitable estate, but, at the best, an equitable right, the 
very existence of which depended on the construction of 
an ambiguous contract and the performance of numerous 
conditions. If he had rights, they were rights about which 
reasonable doubt Was possible. They were niehts which 
Ayer, or any layman, might well have been unaware of. 
The case was one in which prompt litigation was demanded, 
and in which the delay in litigation furnished the strongest 
presumption that the right to litigate had been abandoned. 

The case presented by the complainant is therefore one 
of a doubttul equity, to which the objection of laches pecu- 
harly apples. The objection of laches apples to a formal, 
express trust; a fortiori, itis fatal to a doubtful and con- 
structive trust like the present. 


This Court has said: 


“But we do not found our judgment upon the presump- 
tion of payment; for itis not merely on the presumption 
of payment, or In analogy to the statute of limitations, that 
a Court of Chancery refuses to lend its aid to stale demands. 
There must be conscience, good faith, and reasonable dili- 
gence, to call into action the powers of the Court. In mat- 
ters of account, Where they are not barred by the act of limit- 
ations, Courts of Equity refuse to interfere after a consid- 
erable lapse of time, from considerations of public poliey, 
and from the difficulty of doing entire justice when the 
original transactions have become obscure by time and the 
evidence may be lost. ‘The rule upon this subject must be 
considered as settled by the decision of this Court in the 
case of Piatt v. Vattier (9 Peters, 416); and that nothing 
can call a Court of Chancery into activity but conscience, 
good faith, and reasonable diligence; and where these are 
wanting, the Court Is passive and does nothing; and there- 
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If, therefore, the complainant ever had any of the rights 


which he claims; if he had an egnity to set aside the 
decree; if he had an equity arising out of Ayer’s alleged 


A ‘ . . © } j ) 
conduct; if he had positive rights under the contract of 


April 20th, 1871, he has slept upon them, and slept unrea- 
| 4 
sonably long. It is against conscience for him, now 


waking from ns sleep, to ask to have the entire new state 
, @ 3° ] 6 | i 1] | 
ol things disturbed Which Crew Up Wirihlie ri SiG] t. ran ene 
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which would have thrust itself upon his vision 1f his eyes 


had been Open. 
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Supreme Court of the United States | 


OCTOBELR THRM, 1886. 


No. 246, 
- — . \ 
MORRIS RICHTER, | 
Appellant, | | 
| vs. 


GEORGE JEROME, Survivor of GrorcE) 
JEROME and FERNANDO C. BEAMAN,, 
Assignees in Bankruptcy of the Lake 
Superior Ship Canal, Railroad and Iron 
Company et al. 

} 


BRIEF FOR DEFENDANTS, THE AYERS. 


Appeal from the Circuit Court of the United States, 
for the Western District of Michigan. 


DETROIT : 
JOHN F. EBY & CO., BOOK AND JOB PRINTERS. 
1887, 
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UNITED STATES SUPREME COURT. 


OCTOBER TERM, 1886. 


MORRIS RICHTER, 


Appellant, 
VS. 


GEORGE JEROME, Survivor of Groxee + No. 245 
JEROME and FERNANDO C, BEAMAN, 
Assignees in bankruptey of the Lake 
Superior Ship Canal, Railroad and Iron 
Company ef al. 


a 


BRIEF FOR DEFENDANTS THE AYERS. 


— ; ; . , ' 27 
The issue in this case is on general demurrer to the bill of 
* ry} + . , ae 
complaint. the substantive averments of the bill are as 
follows: 


k 


That in July, LS64, the Portage Lake and Lake Superior 


Ship Canal Company was organized into 


~*. 
— 


corporation to 
eonstruet and rate : ae al fro t | . set wactarly . Saad 
List | < YUPCrale ad Cahiali roiln fie mMmosi westerly point 
c 


Ol Portage Lake through cl neck of land ealled a the Port- 


i 
ave,” into Lake Superior. (R., f. 2.) 
That by ah act of Congress ot Marel . LS6D. 4 orant ot 
ZUQ,0V00 acres ot land Was made LO the State of Michigan 


tO aid the construetion of such cl eanal, (a. ke at 

That on March 18, 1865, this land grant was accepted by 
the State of Michigan, and conferred on the canal company. 
(i, t. 2.) 


That by an aet of Congress of July 31, 1866, another 
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mrant ol YOO OOO aeres of tand Was made LO the state o! 
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Lake and aship eanal from Portage Lake to Keweenaw Point. 
a ] . | . , . Pe | 

\ was expressly provided in this act that the land:-so 
. _ , . fa ° } 
should inure to the use and benefit of the canal com- 
pany, in accordance with the legislative act of the State of 


, : 
evan conferring upon that company the previous grant. 


Phat. un ier date of July i ISO. the canal company 


~ T ee Ee rT ¢ pypOUNG of SHOO.000, and 
payment made a mortgage to Columbus C. 
J ) s trustee, upon all the lands embraced in the first 


: } Ss ) 
rant mentions r : Jouawtass Was subsSeguentiy sneceeded 
\ rT) ] ‘= . ; + . v4 . 
D. Randolph Martin, who in. turn was sue- 


ded by John |. Sutherland. teu, ts 22 OG 1.) 


Phat subsequentiy, on tne first day ol July. LSbs, the 
, . 4 : ; “a 
eompany made another issue of its bonds in a like 
i . 
mint, tO Wit, SoOO OOO, and secured the same bv a mort- 


yave Upon both grants of land to Thomas T. Davis and D. 
Randolph Martin as trustees. I[ueien birdseve subse- 


uently succeeded Martin and Davis in this trust. (Kh., 


That on the Ist day of July, 1871, the canal. company 


—) 


hird mortgage to Charles L. Frost, trustee, upon all 
its lands and its eanal and other property to secure an issue 
of its bonds in the aggregate amount of $1,250,000. 
Thomas N. MeCarter subsequently succeeded Frost as such 


trustee. (Rh., f. 11 and 50. 


That by an act of Congress of March 1, 1863, a grant 
was made to the State of Michigan, CO aid the construction 
of a military wagon road, from Fort Wilkins to Fort 


Howard, of every alternate section of pubiie land desig- 


ne 
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nated bv even numbers, for three sections in width on 
each side of the road to be constructed. (it... £. 3.) 

That by an act of February 4, 1864, the State of Michi- 
van accepted the grant, and authorized the Governor of the 
State to appoint a commissioner to dispose of the land pur- 
suant to the purpose of the grant, and that the Governor 
appointed Ransom Sheldon such commissioner. (It., f. 4.) 

That on Oetober 8, 1868, Sheldon entered into a contract 
as such commissioner with one Francis W. Anthony, by 
which it was agreed that the State of Michigan should 
grant to Anthony the land held for econstruetion of the 
military road, in consideration of Anthony’s building the 
road. by the terms of the contract, as soon as Anthony 
completed a continuous ten miles of the road he was 


entitled tO apply for and receive a proportionate number ot 


mene ae Sa eT LN ale Se 


acres of land. Anthony gave a bond to the State of 
Michigan for the performance of his undertaking. ( f., f. 


5 and 82. 


ea 


a an 


That on December 5, 1868, Sheldon made a supplemen- 
tal contract with Anthony, giving him the riglit to apply 


for and reeelve, as soon as two consecutive miles of road 
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should be completed, Q proportionate number of seetions of 


meee 
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land per mile.  (h., f. 6.) 


That subsequently Anthony united with himself. as co- 
partners in the construction of said road, William Harris 
and William W. Spalding. (i £8.) 


That in the month of November. 1870. Anthony, Harris 


& Spalding had completed about 80 miles of the road, in 

accordance with the terms of the contract, in doing which 

they had exhausted their financial resources and credit. and 

were In debt in about the sum of $30,000; and that they 

‘ were entitled to receive conveyance from the State of Mich. 
igan of about 153,000 acres of land for the work done. 
2 a Be 


That on the 25th of Angust, 1870, 30 miles of the road 
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had been inspected and accepted by the Board of Control 


of Michigan, and that Anthony had received patents or 


ls, bearing date the 25th day of August, 1870, 


or 47,998.89 acres 


° | } 
7 
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of land on account of the work done, 
and was entitled to receive in November of that vear con- 


hn \ {2 \ > ; _? 
yvevancece ol LO6.000 acres more. (i. ic wen 


That Anthony, acting for the firm of Anthony, Harris 


e \ : + ] - + , >] est . . ] } - 

AN spaiding, entered Into a verbal arrangvement—tie date 
. , . , . : } 3 ! } a r : . } 

ot whi IS Not named With the directors ot rie Ganal 
Gting@: both nn their representative Capacity and 


}* Sale | } ] “ : . ’ , ] .*¥ 
in ther individual and personal capacities as shareholders 


ipany, for raising the necessary money to enable 
1 


‘ ,* ' | rs 
Spaiading to complete tne construetion 


’ . " . . — . . + | . on . . | - 
Waeroh road and SCCUre The remaindet ol the land, 


2” were to transfer all 


Ist. Anthony, Harris & Spaldin: 
Cide in richts under the eontraet for COnusTruction of the roads 
including their title to the 47,958.85 aeres of land earned, 
to Perez J. Avery, William L. Avery, Alfred Wild and J. 
Edwin Conant. (R., tf. 8. 

2d. Anthony, Harris & Spalding and the directors of the 
Canhat Company were CO procure the hecessary legislation tO 
authorize the canal company to change its name to that of 
the Lake Superior Ship Canal, Railroad and Iron Company, 
and to take and hold land in payinent for stock subserip 
tions, at 


if 


a price for the land to be agreed upon between the 
corporation and the subseribers tO the stock. (#5. f. 3.) 

3d. That the directors of the canal company were then 
ubseribe for the stoek of the COM pany to the almoult ot 


52,000,000, and to pay for the stock by a warranty deed of 
200.000 


acres of the land granted for construction of the 


military road, the legal and equitable title to which they 
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were to receive through transfer from Anthony. Harris & 


Spalding. (i... f. 9.) 

4th. Upon the directors of the canal company making 
the deed of this land to the company, the company should 
issue its coupon bonds tothe amount of S3.500,000, secured 
by a mortgage of the eanal company to the Union Trust 
Company of New York, and that these bonds should be 
used to raise money for completing the wagon road and 
canal. (R.. f. 9.) 

That this verbal arrangement was earried out *“‘as far as 
practicable,” as follows (RR... f. 9): 

Averys, Wild & Conant co-operated with Anthony, 
Harris & Spalding to procure, and succeeded in procuring, 


' 
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leQisiaftiotn Troms the state ol Miehigan as contemplated. 
ry? d . , y 9. 
Phe Cahial COMMpPAany Was reorvahnlZeda under the name ol 
+ |} |. ‘. aay Shi: lana | >oily 1 Wat, 
its Lake SuUperio! Ship ¢ adlial, Railroad and Lron ¢ OMlpany. 
Anthony conveyed the 47.958.85 aeres of land to Averys, 


Ba ‘ } { ] 4 41 } a . ° ] . 
\\ id & Conant. and transterred to them the rights of the 


7 ; 
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firm in the eontraet for construction of the road—Harris 
& Spalding, his co-partners, consenting thereto. Averys, 
Wild & Conant then subseribed for the $2,000,000 eapital 
stock of the company. and paid for the same by a warranty 
deed to the corporation of 200,000 acres of the military 
wagon road lands. The canal company made and issued 
its coupon bonds in the amount of $38,500,000, and to seeure 
their payment executed a mortgage to the Union Trust 
Company of New York upon all its property, including the 
200,000 acres of land last named. Bonds secured by this 
mortgage to the amount of $1.800,000 were issued. 
(oe 8. ee) 

That the direetors of the canal company and Anthony, 
Harris & Spalding, by use of these bonds, raised $52,000, 


4 


$36,000 of which “ was paid over to the credit of Averys, 
Wild and (Conant, with said Anthony, Harris X Spalding, 


and the remainder of which was paid to Anthony, Harris 
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ond that the remainder of the bonds issued 
hat amount is not stated) were sold or pledged, and the 


] 
' 


proceeds applied to the use and benefit of the canal com- 
P| 


Phat bills to foreclose the mortgages were filed in the 
United States Cirenit Court for the Eastern District of 
Michigan, as follows: 

by John L. Sutherland, May 15, 1872. 

By Thomas N. McCarter, July do, 18(2. 

1D) Lucien Birdseye, July 2). 1872. 


By the Union Trust Company of New York, June 19, 


That Alfred Russell was. solicitor for complainants in 
each of these several eases. (R.. f. 138.) 
That subsequently George Jerome and Fernando C. 
Beaman, who were assignees in bankruptey of the canal 
company (declared a bankrupt on the 27th of August, 
I872). were made defendants in these eases by proper 
amendments ot the bills ot complaint. Ch. f. BA 14. ) 


That on September 13. 1873. Jerome and Beaman. 


assignees, &e.. filed a eross-bill in the Sutherland fore- 


tema 


{ } - } ‘ ] . — . . . . 
‘losure ease, which on February 12, 1877, by an order of 


bill tO the several foreclosure Cases. 


KR. L+.) 
That on Mareh 13, LIS77, a final decree of foreclosure 
ntered in the several cases. (R., f. 14.) 


, + . . a . : | 
Phat in June or July, 1877, the entire property covered 


the mortgages was sold pursuant to the decree to Albon 


P) Man and Nathaniel Wilson. and a report of the sale 


made and filed with the court, which was subsequently 


(? 2 


confirmed in accordance with the practice of the court. 
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That Man and Wilson afterward released to James C. 
Ayer the right or equity of redemption in the 200,000 
acres of the military wagon road lands purchased by them 
at the mortgage sale, the said Ayer having previously 
acquired legal title thereto. (Rh., f. 15.) 

That Man and Wilson subsequently disposed of the 
remainder of the land and property purchased by them at 
said sale to a corporation organized to receive and hold the 
same in the interest of a syndicate formed as and for the 


purpose subsequently in the bill stated. (It., f. 15.) 


4i,; a ae oa Fe , >): So shot 
Chat the COMP alan holds and owns 250 of the bonds 


issued under and seeured by the mortgage to the Union 


Trust Company of New York. with the interest coupons 
thereon. ¢ @ [. 15. ) 


That he received the sum of Dab upon each of these bonds 
from the proceeds of the sale under the foreclosure of the 
mortgage. fae ae 

That in 1871 business enterprises requiring credit were 
embarrassed by the Chicago fire. 


That the enterprise of building said canal and military 


wagon road suffered with others. (R., f. 16.) 


” 
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That the lands granted and pledged for this work 
many times the value of the money required, and it was 
only necessary to bring this fact to the knowledge of capi- 
talists to secure the requisite means. (R., f. 16.) 

That Anthony, Harris & Spalding and Averys, Wild & 
Conant and the directors of the canal company, acting in 
concert, were on the eve of success in raising the needed 
money when their efforts were interrupted and defeated by 
James C. Ayer, as subsequently stated. (R., f. 16, 17.) 

That in December, 1871, Averys, Wild & Conant and 


the canal company had obtained a large eredit at the Ocean 
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That the syndicate agreed to pool their bonds and debts 
and to depreciate the value of the bonds upon the market. 
And as a means of doing this, they were to sell the bonds 
under the pledges, and seeure to themselves the legal title, 
by purchasing for each other. -(R., f. 19, 20.) 

That by this method the legal title was procured to the 
bonds for a mere fraction of their face value. (R., f. 20.) 

That having procured the legal title to the bonds in the 
manner stated, the members of the syndicate agreed to 
employ Alfred Russell, of Detroit, to foreclose in their 
interest these varions mortgages given by the canal com- 
pany, and that it was in furtherance of this scheme that 
John L. Sutherland was substituted for Douglass as trustee 
of one of the mortgages, and that Lucien Birdseye and 
Thomas N. McCarter became trustees respectively in two of 
the other mortgages. (It., f. 20-21.) 

That before the foreclosure bills were filed, the directors 
of the canal company and Anthony, Harris & Spalding 
had nearly completed arrangements for borrowing the 
needed money, when the members of the syndicate 
thwarted them by the following means, viz. : 

They agreed that James C. Ayer should procure the title 
of the State of Michigan to the military wagon road lands 
which had not been theretofore patented to Anthony, Ayer 
advancing sufficient money ‘to buy over said Anthony, 
Harris & Spalding from their allegiance to said canal 
company under their said contract with Averys, Wild and 
Conant, and sufficient to complete said Anthony’s contract 
with the State of Michigan, so assigned to the said Averys, 
Wild and Conant as aforesaid.” (It., f. 22.) 

The syndicate consulted with their counsel, Russell, and 
subsequently, under his advice, with Seager, and the result 
was that Ayer agreed with Seager to indemnify him from 
all costs, charges and expenses that he might incur in get- 
ting the legal title then in the State of Michigan to the 
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10 
remainder of the military wagon road lands, which was 
ultimately to be transferred to Ayer. That Seager repre- 
sented to Anthony, Harris & Spalding that their reliance 
upon Averys, Wild & Conant and the canal company for 
money, ete., was hopeless, and gave them $20,000 to 
bandon the arrangement made with Averys, Wild & 
Conant and the canal company, and to finish the work of 


ructing the road under Anthony’s contract with means 


>. 


’ 7 &)*) 
(KX.. I / } 


\nthony, Harris & Spalding subsequently 
) accordingly, and proenred title from 
State of Michigan to 173,000 aeres of the lands, which 
f these 


vas transferred to Ayer; 95,965.91 acres o 
ands were indirectly deeded by the State to Ayer in 1873 ; 
TOVPLIT1 veres were deeded direetly to him by the State 

Noveinbe GQ 18738: and the remainder were deeded 
the State directly to him July 13, 1875. (R., f. 24.) 
That as soon as Anthony, Harris & Spalding had been 
1) Ines i fo aband n the ar lnvement with Averys, Wild WV 
Conant and the canal company, the syndicate published the 
mt vhich resulted in defeating the pending negotiations 
the direetors of 1 canal eompany for the money 
required. fit... €. 24.) 
That with intent to assure legal title to the wagon road 


lands in said Aver, the Union Trust Company of New 
York, as trustee, was induced to allow Russell, solicitor of 
the syndicate, to foreclose its mortgage, the understanding 
that the foreelosure should be so condueted as to pro- 
rect Ayer's title as far as possib 
That on the 19th day of June, 1875, 
Is Morteage Was filed by Union Trust Company, Rus- 
being paid by the syndicate for 


sel aetine as its solieitor. and being 


’ > ° of 
ie. £m a Br. 


the bill to foreclose 
the 


a. - e . . } . . : : A 
services In consideration of his condueting the proceed- 
Sem, Peer er ee > £ OF 
nos in its interest. (R.. f. 25.) 


That the legal title () the wagon road lands Was thus kept 


1] 


from being brought into question in the bill of complaint 
of the Union Trust Company in the foreclosure proceed- 
ings, and was protected as far as possible by the decree 
entered. (R., f. 25.) 

That the Union Trust Company is still in collusion with 
members of the syndicate, and therefore not a fit party to 
institute this suit. ( i” f. 36.) 

That the decree of foreclosure Was not in fact an ad judi 
cation by the court, Upon consideration of pleadings and 
proofs, of the questions involved in the several causes in 
which it was entered, but was drawn by Russell, represent 


| 


Ing the syndicate, submitted to on compulsion by these 
representing collateral interests, assented to by the Union 
Trust Company in collusion with the syndicate, by Jerome 
& Beaman as assignees through ignorance of the rights and 
equities of the canal company against the title of Ayer to 
the lands in question, they being misled by the failure of 
the Union Trust Company in its bill ot foreclosure CO make 
Ayer a party defendant, charging his title to the lands with 
a trust for the payment of the mortgage, and by the con 


? 
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cession in the bill that the undeeded Jands have | 


— 


: 


the eanal COT pany and taken from under fhe Inortg@ave by 


the grant-from the State of Michigan to others. (R., f. 26, 


That in 1IS78 James C. Ayer died, leaving a widow and 


~ 


children surviving him as legal heirs, and the legal title to 


his estate, including the wagon road lands in question, 


vested under his will, in Frederick IF. Ayer, Benjamin 
Dean and Jacob Rogers. (R., f. 27, 28.) 

The prayer of the bill is, that the complainant may have 
the benefit of the decree of foreclosure: that the 200,000 
acres of wagon road lands deeded to Ayer may be charged 
witha trust for the payment of the unpaid portion of the 
1,800 issued and unretired bonds seeured by the Union 


Trust Company mortgage, and that the lands may be sold 
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to pay the amount due on the bonds, subject, however, to 
the lien of the widow and heirs of James C. Aver and of 
the trustees under his will. for monev advaneed by Aver to 


plete the wagon road contract. (R.. f. 28, 29.) 


There are several schedules referred to in the bill: 

Ist. Schedule A, 1s Anthony’s contract with the State of 
Michigan for constructing the military wagon road. Its 
provisions are unimportant, except those stated in the bill. 
Ry  £f 30. 33.) 

"7CL. Schedule b. Is the avreeinent between Anthony and 
Averys, Wild & Conant. It purports to have been exe- 

ed April 20, 1871. (R., f. 33, 39.) 

[t recites the faet of Anthony’s agreement with the State 
an to build the road ; that he had so far performed 
is to have reeeived a deed for 47,958.85 aeres of land: that 

had earned and was entitled to receive “ about 96 OOO “i 

res more; that on completion of the road he would receive 
116,042 aeres additional; that he had agreed to sell (‘and 
does hereby sell”’) to Averys, Wild & Conant all the land 
theretofore deeded CO Hin. and that CO be thereafter deeded 
to him, at the price of 75 cents per acre, Averys, Wild & 


Conant undertaking to pay therefor as follows: $86,000 


9 
within thirty days from the date of the agreement ; 848,000 
In six equal monthly instalments on the 5th days of June, 
July, August, September, October and November following ; 
and the remainder in three equal payments, the first to be 
made six months trom November 1, 1871, and the two 
others respectively in one and two years thereafter, the last 
three payments to be seeured by the notes of Averys, 
Wild & Conant, and the bonds of the canal company “at 


SIXTY per eent. 
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It then grants and conveys to Averys, Wild & Conant 
Anthony’s agreement with the State of Michigan, together 
with the “privileges, powers and claims arising from the 
same; covenants to convey to Averys, Wild & Conant, or 
to persons they should name, the land theretofore deeded 
by the State to Anthony; and to convey in like manner the 
additional land he had earned, amounting in all “to one 
hundred and fifty thousand acres more or less’ covenants 
that Anthony shall push forward the work of constructing 
the road, and that he will convey to Averys, Wild & Conant 
additional land as fast as earned and patented to him, until 
they should receive title to “260,000 acres more or less.” 

Averys, Wild & Conant covenanted to pay the $36,000 
in 30 days from date of the agreement on receiving a deed 
from Anthony of the 47,000 and odd acres conveyed to him 
by the State; to pay the instalments of $8,000 each at the 
dates mentioned in the recital, and on receipt from Anthony 
of a conveyance of the remainder of the earned lands, to 
assion and deliver to him $72,000 of the canal company’s 
bonds (of what issue is not stated), as security for the six 
$8,000 payments, Anthony to return $12,000 of the bonds 
for each payment made; and on receiving conveyance from 
Anthony of the residue of the 260,000 acres of land, to 
execute and deliver to him their notes, payable as stated in 
the recital, for the remainder of the aggregate price for said 
land, at 75 cents per acre, together with the canal company’s 
bonds as collateral security in an amount, at 60 per cent. of 
their face, equal to the notes, ete., ete. 

3d. Schedule C is a deed of conveyance by one of the 
Averys and by Wild and Conant and their wives to the 
canal company, which, after reciting that they were the 
owners of 200,000 acres of land (the military wagon road 
land), and that they had subscribed for 500 shares, at $100 
a share, of the canal company’s capital stock, and had agreed 


to pay for the same by a deed to the company of 200,000 


acres of this land, proceeded in the usual form of sueh 


nstruments to convey the title. 
The date of this deed is May 1, 1871. (R., f. 40-43.) 
ith. Sehedule D is the deeree of the court foreclosing 
several mortgages named in the bill. It purports to 
have been made after argument of counsel. and to be the 
adjudication ot the court. (a. 4 44- 6%, ) 


he only parts of it that are of any significance on this 


[t tinds that the eanal Company executed its bonds and 

morceage tO the [ nion Trust Company of New York to 
ecure them: that 1.800 of the bonds were issued: that the 
mortgage was * intended to cover 200,000 acres of land, 
known as the wagon road lands,’ and did “actually cover 
47.958.85 aeres of these lands.’ on which the 1.800 bonds 
were a first lien: that title to the remainder of ‘the wagon 
road lands” passed from the State to third parties, so that 
the mortgage covered only “a possible equity’’ therein, 


which equity was also a security for the 1.8300 bonds: and 


equity In) the remainder of those lands, and the equity ot 
the canal company in the remainder of the property cov- 
ered by the Union Trust Company mortgage, to be sold as 
One parcel, 

1 


the parties to the several suits, and any parties Interested in 


ie final paragraph of the decree provides that any of 


the varlous issues ot bonds. ete.. might apply to the eourt 


for anv further order or relief. 
5th. The Union Trust Company foreclosure bill has found 
place in the record, under a peculiar certificate of the 


} ° F ° } a | } } . : f° } . . we 
istrict judge, although the bill of compliant in this case 


does not make it an exhibit. qy' reter LO it in such Way as to 


incorporate the averments of it into itself. (iw r. 121- 


eld to be a proper part of this record, 
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1D 


the only averments of it that can be deemed of importance 
to the case are as follows: That a claim had been made 
that the canal company had no title to any of the land 
except the 47,958.85 acres, the remainder having been pat- 
ented to other parties; that one Wells, a bondbolder under 
the Union Trust Company. mortgage, had instituted suit in 
the same court, in which he sought to subject the entire 
200,000 acres of wagoh road land to the mortgage, and that 
relief was denied ; that the assignees in bankruptey of the 
canal company, in a bill filed by them, had alleged that the 
canal company had secured title to only about 49,000 acres 
of the land, and that the remainder lad been patented by 
the State of Michigan to others. The prayer was for a sale 
of the $7998.85 aeres, and of * all the estate, rieht, title 
and interest’ of the canal company in the * residue of said 
200.000 acres of Wagon road lands.” 

Schedule Ca is the mortgage or deed of trust of the canal 
company to the Union Trust Company. It bears date May 
1, 1871, and appears to have been acknowledged by the 
canal company on the 10th of May. (R., f. 74-94.) 

[t recites the conveyance by Perez Avery and Wild and 
Conant and their wives, of ** 200,000 acres” of the wagon 
road land, and in the usual terms conveys the land, together 
with other property, to the Union Trust Company in trust 


to secure payment of the bonds. 


Now, what is the theory of the bill, the actual case for 
equitable relief which complainant is supposed to have and 
to have stated in his complaint? I have experienced muelh 
difficulty in determining from the bill itself what this 
theory is, but, bv the aid of the oral and printed arguments 
made in complainant’s behalf in the court below, I make it 


out to be as follows, namely: 
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That the interest of Averys, Wild & Conant in the con- 
traet made by them with Anthony (Exhibit ‘B”),. and in the 


ZOUO .U00 aeres of land. by the deed ot Perez 1g Avery, Wild 


and Conant to the canal company, and the latter’s mortgage to 
Union Trust Company, passed to the last named com- 
pany, subject to the right and duty remaining in Anthony, 
Harris & Spalding to complete the wagon road and secure 
al title to the land inthe canal company; that Anthony, 
Harris & Spalding failed in this duty by procurement of 
James C, Ayer, who, by their aid, obtained the legal title to 
himself, he having full knowledge of the Anthony contract 
with Averys, Wild and Conant, of the conveyance to the 
canal company, the subsequent mortgage to the Union Trust 
Company, ete.; that the decree in foreclosure of the Union 
Trust Company mortgage, and the sale made in pursuance 
it, did not inelude the right of Averys, Wild & Conant 
under and in their contract with Anthony and in the 200,- 
O00 acres of land, but purposely avoided doing so; and that 
this contract-vendee-interest which was covered by the 
mortgage, not having been included in the former decree, 
mplainant, as mortgagee thereof, is entitled to have it 
ubjected to decree and sale. There are also some aver- 
ments of the bill which faintly hint of a right in com- 
plainant and his eco-bondholders which is stated in the 
prayer, to have what, in dJegal effect, would be a_ specific 


performance of the Anthony, Harris & Spalding contract. 
. 


first—The fundamental error in this lies in the assump- 
tion that the foreclosure decree did not embrace every 
interest, legal and equitable, in the land and in the contract 
between Anthony and Averys, Wild and Conant in relation 


I 


to it. which passed to the Union Trust Company by the 
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The decree finds that “the said Union Trust Company 

inortgage was also intended to cover 200,000 acres of land 
known as the wagon road lands, which were acquired from 
the State of Michigan by one Francis W. Anthony, and 
which were subscribed to the capital stock of said company 
under the provisions of the laws of the State of Michigan ; 
that the said Union Trust Company mortgage did actually 
cover 47,958.85 acres of the said wagon road lands, to wit. 
the lands particularly described,” ete. 
“That the title to the remainder of said wagon road lands 
passed from the State of Michigan to third parties, so that 
as to the same the said Union Trust mortgage covers only 
a possible equity,” ete. (Ree., p. 29, folio 54.) 

Again, * that said Union Trust Company mortgage 

is also a first lien upon any right or estate of the said 
mortgagor company in and to the rest and residue of the 
said 200,000 acres of wagon road lands.’’ (Ree., p. 30-31, 
folio 57.) 

And it was decreed “that the property covered and con- 
veyed by the said Union Trust Company mortgage, that is 
to say, the 47,958.85 acres of wagon road lands, 
together with all the equity of redemption or other right or 
enterest of said mortgagor corporation in the residue of suid 
wagon road lands, . .  . ..~ shall be offered, struck off 
and sold.” (Rec., p. 32, folio 60.) 

It was further adjudged and decreed “that the said 
defendants the Lake Superior Ship Canal, Railroad and 
Iron Company and George Jerome and Fernando C. Bea- 
man, assignees in bankruptey of the said Lake Superior 
Ship Canal, Railroad and Tron Company, and «l/ persons 
claiming or 0 claim from and under them. be Sore ver 
barred and foreciosed of and from all equity of redemption 
and claim Of, Inand to said . . . . 200,000 acres of 
wagon-road lands, ete.” (Ree., p. 35, folio 66.) 


[t seems to be too clear to require argument that what 
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passed to the Union Trust Company and the bond- 
lers under the mortgage is covered by this deeree. It is 


1 ¢ that thre Anthony. Avery, Wild & Conant contract 


os 
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repeated here, “that the mortgage was inoperative in 
respect of the unpatented wagon road lands until equity 


should come to its Support, as the land and not the contract 


= 


. : 7 4 , ) ry% } , 4] | . 
Was the subject it the morbegvave. Che Mand Was the thine 


deseribed, as in all cases of a mortgave or conveyance where 
land is the subject matter of it. But in fact and in law. 
the title or interest of the mortgagor or grantor only is 
affected. One who has a tax title to land, or any semblance 
oft title Or interest, CONVEYS, not by specific description Of 


his title or interest. but bv description of the land. It was 


gage What was In fact mortgaged. Phis is 


intended to mort 
al leoa| presumption 1 che absence of avelments or prootl 
to the contrary. 
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Second—The toreclosure deeree having embraced the 
entiecal interest in respeet of whieh this bill seeks relief. 


it is a bar to ecomplainant’s reeovery unless procured by 
i ‘ . 


Jones on Railroad Securities, Sec. 361. mor 
Campbell vs. R. R. Co., 1 Woods, 368. 

Shaw vs. N. C. R. R. Co., 5 Gray, 162. 

Richards vs. C.& O. R. R. Co., 1 Hughes, 


OQ 


tw &/ « 


Story’s Eq. Pleadings, Sec. 94. 
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And it is no less a bar beeause entered by consent of the 
parties. 
Bank vs. Hopkins, 2 Dana (Ky.), 395. 
Dunn vs. Pipes, 20 La. Ann., 276. 
Fletcher vs. Holmes, 25 Ind., 458. 
Chamberlain vs. Preble, 11 Allen, 370. 
Derby vs. Jacques, 1 Clifford, C. C., 425 
Holmes vs. Rogers, 13 Cal., 191. 
Gifford vs. Thorn, 1 Stockton, (N. J.), 
722. 

Edgerton vs. Muse, 2 Hill (8.C.), 51. 


Brown vs. Sprague, 9 Denio, 945 
Nidtlavu {k, 7c AM ged. < Z. 


Third—Do the averments of the bill support the charge 
é 


of fraud in procuring the deeree / 


At the date of Davis’ conception ot the wicked scheme 


set forth in the bill, and when he entered upon its accom- 


plishment in company with his co-conspirators named— 
which the bill avers to have been in March, 1872— 
what was the position in fact of Averys, Wild & Conant, 
the canal company, Anthony, Harris & Spalding and the 
Union Trust Company in respect of the wagon road lands / 
The agreement between Anthony & Averys, Wild & 
Conant bears date April 25, 1871, at least one year, and 
probably more, before Davis had this dream of wealth. 
May 1, 1871, is the date of the deed from Perez J. Avery 
and Wild & Conant of the 200,000 acres of wagon road 
land to the canal company. Anthony had only conveyed 
to them the part of these lands which the State had deeded 
to him. William L. Avery did not join in the deed, and if, 
as the bill with its usual vagueness appears to aver, Anthony 


i 


conveyed the 47,958.85 acres to the two Averys, Wild & 


Conant, William L. Avery continued then to own an undi- 


vided one-fourth of the property, which interest is still out- 
standing in him or some grantee of his other than the canal 


company. 


spo MH. 
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id received $16,000 in money, and there had 


To j arariy4 { 
een pald to the eredalt ¢ 


f Anthony, Harris & Spalding, 


Averys. Wild & Conant.” $386.000 more. If we treat 


bill in respect of the last item, 


. ' f ] . ] a 
mivaient fo averrlnys payment of the money, the Gross 
i ‘ | 4 ‘ 4 

unt paid was $52,000. This sum was raised on eanal 


+1 ' j ve ‘} mort ; ave’ 
ynpany bonds secured by the Union T) 


rust ¢ ‘Company mort- 


The account between the canal company and Averys, 
\ W Conant, so far as the facets disclosed in this bill 
vas as follows The former had paid $52,000, and 

a received a Conveyance ot a three-quarter interest in +7.- 
98.85 aeres of land Phe canal company had. received an 
U a ed from one of the Averys and Wild W Conant 


>> .) ' . 7 
it remalhHiael Ol { 


he 200.000 aeres. but as thev had no 


} } | } } } 
‘ fill at DaSSeCU cA Lile Cié CU 
A 


le contract obligation ot 
»200,000 aeres, and to 
COMpany Was HOT a party 


contract, and Averys, Wild WH ( onant 


did not assio'n 


al 
4 
sfer their interest or rielts in it. or their right to any 
oF hi i i tt —~ Fe iil i a LIit A i sé ct 
} } } 
{ bie Wavon roa iand under it to the canal com 
| 
Pit 7 


put the pay mie nt by A verys, \\ ild W Conant to Anthony 
£5%.000 more was a condition precedent CO their right LO 


oe 


ry : } - > sacs . ; 
COnVvVeVahce. Phey had not pald this, and it was then 

. ry} 1 } . ; 
everal months past due The bill offers no exeuse ot} 
] , eee Bee ’ 

mMianation of the fallure [| is not averred that Anthony. 


larris & Spalding had waived th 


iif 
| fig? ( io | i i 
os ‘ ‘ Lia 4 wa 4 bauli e 


Anthony, Harris & Spalding were dependent on these 
ments for the money with which to continue their work 
he wagon road and secure title to the remainder of the 
ind, for the bill states that they were indebted in the sum 


f $30,000 and upwards, and had 
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exhausted their means 


h) 'y 2 _ ) " + } - . * 
ecrealt when the avreement vetweend Anthony and 


ci 


ervs, Wild WY Conant was ma 


or enw 
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[t would appear then that Anthony, Harris & Spalding, 
at the time Davis coneeived the alleged fraudulent scheme 
and formed the syndicate in furtherance of it, were in 
position, if they so elected, to rescind the contract with 
Averys, Wild & Conant, or at any rate to refuse further 
performance of it. 

Now what at the same time was the position of J.C 
Aver & Co., J. Boorman Johnston & Co., and Davis, 
receiver of the Ocean National Bank, in respect of the 


eanal company and its seeurities held by them / 


They were all creditors of the eanal company, and their 
debts were past due. They held in pledge, as collateral 


] 
i 


seeuritv for this indebtedness, the mortgage bonds of the 


‘> 
company of the different issues, each in varying amounts. 
In this condition of things it was their legal ris 
proceedings to have the bonds sold pursuant tothe terms o 
the eontraet ot pledge. The bill does not aver that this 
was not done with due regularity and regard for the eanal 


. ¥ . ryy) . | © ’ 
COMpany ~ leoal rights. he burden or the complaint (>) 


Chis point seems To 


| + 


be that the creditors aided each other by 
.* ¥ . . } . y Y | ] ryt} . 
each bidding in the bonds of the other at the sate. This 


was equally devoid of harm to either the canal company or 
their leaal ris 


! . 
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bondholders, and Was as elearly 
dictated by business sagacity and prudence. 
Having thus become Owners of the bonds. what Was the 
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further position and legal rioht of these ereditors of tli 


eanal company? The bonds were in default. This is the 
inferenee trom the bill’s averments. The right to foreelose 
the morte@ages had therefore matured. They asserted this 
right by eausing the foreclosure proceedings to be instituted. 
Where the offense in this ? 

But, it is complained, they employed the counsel who 


eondueted the foreclosure suits, and supplied the necessar\ 


means to pay him and to meet other expenses. What was 


a al ae a ee 
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or gerne 
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the wrong in this, and.to whom ? Who else than the 


bondholders should have furnished the money ¢ 

The members of the syndicate were creditors of the canal 
company, and there was no reason why they should not take 
steps to have its property sold and to buy it themselves “as 
cheap as they could get it, provided they cheated or hin- 
ered nobody 1D) the matter.” Wetmore US. NZ, Paul, elc., 
Co.. 5 Dillon, 5381, 536.) 

The Supreme Court ot Missouri in Aitehen VS. Wt. Louis, 
Kansas, ete., Co., 69 Mo., 224, 259. say: *“ Nor can we con- 
sent To say that the creditors of a corporation cannot Com- 
bine for the purpose of protecting themselves by purchasing 
its property when legally brought to sale, provided it is no 
part of the agreement tO prevent competition or to use any 
infair advantage.” 

Sahlgard vs. Kennedy, 2 Fed. Rep., 302. 

Kropholler vs. St. Paul, etc., R. R. Co., 
1 McCrary, 300. 

Sahlgard vs. Kennedy, 13 Fed. Rep., 248, 
249. 


Whatever the motive or purpose of the syndicate, their 
acts and the means used were lawful to enforce payment of 
their just debts. 

See Groustra vs. Bourges, 141 Mass., 9, 
and cases cited supra. 


And this syndicate of ereditors further determined to 

buy over Anthony, Harris & Spalding from their alle- 
rianee’ to the canal COnIpany ‘onder their sald contract 
with Averys, Wild & Conant ;” and that Ayer should fur- 
nish the needed money for this and to complete the wagon 
road, in consideration of which he should have the wagon 
road lands. Well, what of it 

In the first place, Anthony, Harris & Spalding owed no 
‘allegiance’’—so far as this word has any legal import in 


. - - | } ry. : 
lis connection—to the canal company. They had no econ. 


ecient 
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tract relation to the canal company, as I have already pointed 
out, and therefore were under no legal obligation to it in 
respect of the unearned land. As the canal company had 
not undertaken or agreed to buy the land or to pay for it 
on the one hand, so on the other it was not entitled to 
demand conveyance of the land. 

And in the seeond place, as we have seen, Averys, Wild 
& Conant had failed to make the payments required by 
their contract, and in consequence of this Anthony, Harris 
& Spalding were legally at liberty to make other arrange 
ments, as they were no doubt in faet foreed to do. 

In this condition of affairs, what was there wrone in Dr. 
Ayer’s entering Into the arrangement stated in the bill, and 
to whom was the wrong? The averment of the bill in this 
regard, when reduced to the definite language of proper 
pleading, is, that Aver paid Anthony, Harris & Spalding 
$20,000 in) Money and furnished the nhecessaLry additional! 
sum to enable them to complete the road and secure the 
remainder of the grant, in consideration of receiving con- 
veyance of the land remaining in the State. [ submit that 


Ayer had the right to do all this, and that he got title to 
the land unincumbered and unaffected by either the Averys, 
Wild & Conant eontract or the Union Trust Company 
mortgage. 

The alleged arrangement between thissvndicate of eredi- 
tors for sec uring ice Ayer title to the wagon road land, inthe 
event of their having to buy the mortgaged property at th 
foreclosure sale, when stated without adjectives, seems to 
have been legitimate in itself and harmless as to everybody. 
And if so, its accomplishment violated no legal or equitable 
rule. 

The members of the Davis syndicate may have all been 
bad men, and their motives in instituting the mortgage fore- 
closure proceedings may have been of the most sordid kind, 


yet when we drop out the expletives of the bill in charac. 
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terization of the various acts done, down to and ineluding 
rhe aecree, al d eontine the attention to the acts themselves, 
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rhev all appear to have been quite proper and devoid of 
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wrong or @ood eause of offense to anybody in interest. 
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LO? U.S. 591,and apply it to this ease- Phe words 


ud ’ and ‘conspiracy alone. ho matter how often 
eated in a pleading, cannot make a ease for the interfer- 


of a eourt of equity. Until connected with some 
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ecine acts, Tor Which one person 1s in jaw responsible ce 
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er, thev have. no more effect than other words of 
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( nt si~nineation While in this ease the oOlrensive 
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re use? ten enough, the cts TO Whieh thev are 

Lot SUC! is TO lhlake I defendants answerable 
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complainant for the damaee and other relief he 
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mectual the lien or security ereated., o1 Intended to 
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Oy the qdeea ot tPUSL, ANG to make all further hnecessaly 
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onvevanees to effectuate the purpose of that instrument. 
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ecurity and to the parties entitied under the trust. Ry the 
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becomes cestiti que trust under it, therebv adopting the t 
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tee as his avehi rol holding the existing title and admiunistet 


ing the property to the intents specified in the creation of 


the trust. It is the duty of persons investing in suc 
ities to cheit the true state of the title. 
Miller vs. Rutland, ete., R. R. Co., 36 Vt 


483, 487. 


ade rst, and so long as prompt payment Is made, it 
understood, , ; ; it t! inee of sueh trustees 


is rather silent. and the duties of the trustees. 


A s 


the negotiability of the bonds and coupons atta hes 


ordinarily performed, Ol expected to be performed, 


corporation or its officers.” 
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turges vs. Knapp, 3i Vt., 1, 54, per Red 
field, Ch. J. 


Detined and limited as were the rights an 
trustee by the terms of the trust, it is absurd to claim that 
it violated its * duty to attain said | 


same applied LO the benefit of the | 
Neither the deed ot 


trust nor the law nposed anv suel 
} . . ? 4 
qaucty. \Miueli less Was If Incumbent on the trustee 
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therefor, before Ayer's dealing with Anthony or afterwards 
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to contest the elaim of Ayer, although It 1S Stated that rie 


suecess of Aver’s negotiations with 


broadeast over the country.” and the presumptio 


is. was known to the complainant. 
(Juite as impotent in support of the charge of fraud is the 
averment that the foreclosure bill eoneeded “ th 
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contract in question than Averys, Wild & Conant or the 
canal company would have had. 

As I have already pointed out, giving to the averments o! 
the bill of coinplaint the most favorable construction for 
the complainant, the vendees had made default in the pay- 
ments required by their contract with Anthony, Harris & 
Spalding in the amount of at least $32,000, and this before 
if is claimed that Ayer and Davis, Or aly member ot the 
alleged syndicate had taken any action, or indeed, before 
the syndicate had been formed. The bill makes no expla- 
nation of this default and does not aver a waiver. 

To entitle a Contract vendee of land co specific perform 
anee, he must show either that he has not made defat 
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the performance ol the ovble@ations Lin posed lp yt) Ti1IN, OF 


ral l. } 4 + . =” J . ’ t . 
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contract, etc. | 

Story’s Equity Jurisprudence, Secs. 771 
776, and cases cited 

Denniston vs. Coquillard, 5 McLean, 253 

Boone vs. Missouri Iron Co., 17 How., 
341. 


The act conferring the grant to aid in building the mili- 
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tary road 3 quirea the com pretion ef the road in five years 
from Mareh 3. 1868, viz... in Mareh. 1868. May 6, 1870 (16 
Stats. at L.. p. 121), Congress extended the time for ecom- 
pletion LO January 7 LS72. The contract betwe Cl) Anthony 
and the A verys, Wild & Conant wus made Apri 20, 1871, 
within nine months of the expiration of the extension 
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persuaded Anthony to make the arrangement with Aver. 
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Ayer succeeded to all the rights, equities and protectio 


whieh Anthony was entitled. [It Anthony could n 


decreed to convey. neither can Aver’s representatives. 
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Avyer’s acy Usition OL the leaal title took nothing fro 


A very, Wild & Conant or the canal Cconlpalhy, which eit! 


Lor equl 
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ever owned. Mueh less did it affect any |e 


right of the complainant or his trustee. 
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if Aver had not obtained the legal title, it eannot be 
ssumed In the face of the facts admitted 11} the bill, not- 
WIT! standings’ the ‘* promised SUCCeSS ot the negotiation of 

eanal company, that either the Averys, Wild & 
Conant or the canal company, in their admitted impecunious 
tate, conld have doue so, even conceding that the latter had 


' , ‘ } 4 } a ] “ + y 
ehts which law or equity eould reach in the Anthony 


fifth. -The bill contains no explanation of the delay in 
cing this suit. The deeree of foreclosure complained 
of was entered on the 18th day of March, 1877, and in June 
July following, the decree was executed by the sale of 


the property. This suit was not instituted until nearly tive 
Pro] 
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and a half after the execution of the decree, eight 
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years after the foreclosure bill was filed, and eleven years 
fter Ayer’s alleged interference. There is no claim on 
e part of complainant that he was not aware of all the 
on which he now bases his claim 
relief, at the respective dates of their occurrence. He 
vers everything as.of his own knowledge, and not on infor- 
nn and belief. It is stated that he received his propor. 
of the proceeds realized from the sale of the wagon 
roud land under the decree. 
This delay is fatal to complainant’s suit. He has slept 
long upon his rights, and in the meantime the prin- 
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Gipal party Charged with fraud, and the only one whose 
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CSI fO ibe arrected by bie relief asked. has died. 
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(others have acquired interests it} the property, and eVl- 
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dence has been either wholly lost or its reliability weak- 


There is no longer in the courts of the United States any 


leavin hf ] +] oo F a } ; i” _— 
qgouot apout the right to raise the question ol laches DY 
2 . 


Landsdale vs. Smith, 106 U. S., 391. 


sadger vs. Badger, 2 Wall., 87. 


«son ARB 
ara jas 


ms 


oo 


The ease of Harwood vs. R. RR. Co., 17 Wall.. 79. pre 


ilt to distinguish 


sents a state of facts as to this question ith 
from those involved here. 
see also the following Cases : 
Gordon’s Administrators vs. Ross, 63 Ala., 
263. | 
913 


). 


Evans vs. Bacon, 99 Mass., 

Embury vs. Klemm, 30 N. J. Eq., 517 

Spaulding vs. Farwell, 70 Me., 17 

Royal Bank of Liverpool vs. G. J. R. R. 
& D. Co., 125 Mass., 490. 

Campau vs. Van Dyke, 15 Mich., 371. 

Inhabitants of Plymouth vs. Russell Mills 
7 Allen, 438. 

German Seminary vs. Kiefer, 438 Mich 
105. 

Marsh vs, Whitmore, 21 Wall., 178. 

Godden vs. Kimmel, 99 U. S., 201. 

Credit Co. vs. Arkansas Cent. R. R. C€o., 
15 Fed. Rep., p. 46. 


(a) The suit is barred by the State statute of limitations. 


The relief souglit is that “the residue of said wagon road 
lands” (viz.: said 173.000 aeres eonveved to Aver by the 


State) “may be charged with atrust for the payment of 


the unpaid portion of said 1,800 bonds,” etc., and may be 
sold. ete. 


The defendants claim the interest sought to be reached 


through the sale under the decree of foreclosure. 


Whatever right, equity or interest in the residue of said 


wagon road lands resided in the mortgagor or its assignees 


in bankruptcy was sold and passed to the purchasers, Ayer’s 
gvrantors. Any proceeding to disturb the title thus aequired 
3 


is plainly barred by section 8698, 2 Howell’s Annot. Stat- 
utes of Michigan, providing that suit must be brought 
‘within five years, where the defendant claims title to the 
land-in question, by or through some deed made upon a sale 


thereof by a sheriff, or other proper ministerial officer, 
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: under the order, Judgment, decrec or process of a court, or 


legal tribunal of competent jurisdietion within this State.’ 


This snit was not brought until nearly five and one-half 
years after the confirmation of the Toreclosure sale. li the 
1,] lad + | - +] - ie. 
nas mid not ve reached at iaw tThev Can not in equity. 
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McVickar vs. Filer, 31 Mich., 304, 307. 
Showers vs. Robinson, 48 Mich., 505, 506. 
Smith vs. Davidson, 40 Mich., 682. 
Godden vs. Kimmel, 99 U. S., 208, 210 
Sullivan vs. Portland R. R. Co., 94 U.S, 
S06. Si2. 
the foreclosure suit the complainant was represented | 
A i i 
lust all ne ] mand equity of the statute 
’ . ’ YF } | 
“ } 
- ; 
Corcoran vs. Cheapeake Canal Co, 94 
U. 8., 74 
Shaw vs. R. R. Co, 100 U. S., 605, 611 
; ae 
te s complained of, including Avers acquis! 
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djudged bankrupt August.27, 1872 
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The Bankrupt Aet (Seetions YO44, NOAH, ) declares that all 
the estate of the bankrupt, real and personal, and all his 


+ gen 7 | - | : = ; ¢ 
rents nm Equity and ehoses in aetion, shall vest in the 


ry > . } 
ASSIONCE! Chis includes 
) ested rights fjfé o*¢ 416 anid sé go }) yssibilities coupled WIth 
| . ° . “ 
n interest, and claims growing out of and adhering to 
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A ciaim against the United states Tol proceeds Or cotton 


4] } 
passed to the bankrupts assionee 
Erwin vs. U. S., 97 U. 8., 392. 
a wre gine 


Snips Oe rsa 
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All claims for property conveyed by the bankrupt in 
fraud of ereditors pass to his assignees In bankruptcy. 
me 


Glenny vs. Langdon, 98 U. S., 
Trimble vs. Woodhead, 102 U. S., 647. 


AT 
a ow 


Claims of resident aliens bankrupt, against the United 
States under a treaty with Great Britain, pass to assignees 
In bankruptey. 

Phelps vs. McDonald, 99 U. S., 298. 
Hodgson vs. Sidney, L. R., 1 Exch., 3138. 

‘These words (of Seetions 5044, 5046, U.S. Rev. Stat.) 

were intended include every kind of vested interest, leo: 

e intended to 1neiud@e every KING OT vested interest, leva 
or equitable, in, and all claims, whether founded in contract 
or in tort, relating to or growing out of, property which 
debtor himself, if not adjudged a bankrupt, could in any way 
assign, or could prosecute in any fori, either in the ordinary 


courts of justice or otherwise.” 


Leonard vs. Nye, 125 Mass., 455. 468 


ray , °} ad } ] i . ake j : . 
Phe faliure of the assignee to sue therefor would not 
transter lis right of aetion te the creditor of the bankrupt 


Trimble vs. Woodhead, 102 U. S.. 469 


Under these rulings, if the canal company aequired 
interest, estate or rig lit in the lands in question, whieh was 
invaded Or defeated DY Ayer’s dealing with Anthony ana the 
issue of patents for the land to Ayer, such interest, estate 
or right, and the right of action for injuries thereto, consti 
tuted an asset of the bankrupt corporation which vested in 
its assignees In bankruptey, who alone could sue for it. 

[t is no answer to this to say that the Union Trust Com_ 
pany, as mortgagee, acquired the alleged equity against these 
lands for the benefit of the bondholders. Whatever riglt 
Or equity Was conveyed by the deed of Averys, Wild WH 
Conant to the canal company vested primarily in the 


gvrantee. The breach of the covenants of title im that 
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his representatives now hold, 


mortgagor canal company. 

U.S, 340, Justice Swayne uses 
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nake a person who eclaims adversely to both the mortgagor 


swore genie 


7 5 ee . 
and mortgagee, a party, and litigate and set 
that ease. Barbour, Parties om Equity, L935, and the cases 


there cited.” | 
To the Salne effect ale the following Cases . 


Eagle Fire Co. vs. Lent, 6 Paige, 635. 
Bank vs. Walker, 3 Barb. Ch., 4388. 
Jones vs. St. John, 4 Sandf. Ch., 208 


Bogey vs. Shute, 4 Jones (N. C.) Eq. Rep., 
174. 
Peters vs. Bowman, 98 U.S. 56. 


The ease of Chamberlain vs. Ly ‘Saas Mich.. 144, WAS 
bill CO foreclose a mortgage LT) whit 1) LE MOKFTLALVOPY a 1s his 
wife were not only made defendants, but one Lyell als 
who claimed to have some interest In property prior t 
the morterage, through an exeeution |e, s Phe b sou! 
CO relieve the property from the lien O] Vf 'S eX eatior 
[ft Was held that no relief eould be oranted as avalmst Lyell 

bCV TO thie SUIT 


and that he therefore was an inproper part 


see also the following Cases. 
San Francisco vs. Lawton. 18 Cal.. 465. 


Merchants’ Bank vs. Thomson, 55 
ie ee 

Sanning vs. Bradford, 21 Minn., 308. 

Pelton vs. Farmin, 18 Wis., 222. 
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Summers vs. Bromley, 28 Mich., 125 


Seventh—It is impossible to grant the rehef sought, or 
anv other reliel based on the averments of this bill. withont 


. . . . } : > : } i 
IT} effect revising the former foreelosure deeree of the 
Cireuit Court for the Eastern Distriet of Michigan 

| Cir LEN 


The subject matter of the deeree must be 
namely, the equitable interest of Averys, Wild & Co 
the Anthony contract and the lands covered by it. The 
difference will be only that here, if the decree entered s 
nity to be 


72. 


be that indicated in the prayer of the bill, the eq 


dealt with will be speeifically designated by name and des- 


debt were decreed a charge 


and a sale of the property should be 


paying the amount, to be ascer- 


, 
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r advaneed Anthony to complete the 
iit would be the same. Sueha revision 
been sought by motion or otherwise in the 
ie deeree Was evranted. 
Nougué vs. Clapp, 101 U. 
Graham vs. Boston, etc., Co., 
161. 


Counsel for complainant in the court below 
pressed by the oral argument against the bill, had 
recourse, in a subsequent brief, to a theory which he 
announced substantially as follows: That the bondholders 
inder the Union Trust Company mortgage are entitled to 
relief from ‘ta fraud practiced upon them by Anthony and 
his confederates, including the ship canal company and Dr. 
Ayer and his syndicate,” which consisted in an oral under- 
standing between Anthony, Averys, Wild and Conant that 
they should make ‘fraudulent papers upon which, in the 
open market, money Was to be borrowed of innocent pur- 
chasers of bonds ;” that they should make a deed * purport- 
ing to convey the legal title of 200,000 acres of wagon road 
lands to the ship canal company, to 173,000 acres of which 
they had only an equitable title ;” that the ship canal com- 
pany should “make a mortgage purporting to create a lien 
upon the legal title to this land, securing bonds to be issued 
by the ship canal company,” ete. 

There are at least two answers to this theory. 

The first and conelusive answer is, that the bill contains 
no averment in support of it. It is not even insinuated, 
much less stated, that the arrangement between Anthony, 
Averys, Wild and Conant, and the subsequent execution of 
it, was conceived in iniquity; that it contemplated or had 


for its purpose a frand upon the publie or any individuals. 


This theory of counsel was born of sheer desperation. It 
was not in the mind of the person who drafted the bill. 

A second answer to the theory is, that it was the province 
of the assignees in bankruptcy to take action to remedy or 
correct any such fraud as this, and before the complainant 
eould have reeourse to a suit on his own account, it must be 
made to appear that the assignees have refused, upon 
request, to take proper action. The bill does not charge 
the bankruptey assignees with complicity in the alleged 
frauds of Ayer, Davis and others. 

Ninth—The bill does not aver that the alleged fraud 
ed any right of complainant. It states that he ‘ 
as purchaser in evood faith of 230 of the Issue 
bonds of 51,000, each secured by said Morte ive TO the Union 


Trust Coinpany of New York,” ete. The date of Is pur 


chase, the parties from whom he bought, the consideration 


paid, and when it was paid, should be pieaded to entitic 
him to the position ot al bona fide purchaser. 

ment that he is such will not suffice to give him that e! 
acter (/oone vs. Chiles, 10 Peters, 177). 

[f complainant bought his bonds since tlie decree, an 
sale of which he complains, he is not in position to impeach 
the title of Ayer to the lands or to assail the decree. The 
right to complain of a fraud is not a marketable com- 


modity. 

Graham vs. Railroad Co., 102 U. S., 145, 
155-6. 

Sahlgard vs. Kennedy, 13 Fed. Rep., 249. 

Brush vs. Sweet, 38 Mich., 575, 578. 

De Hoghton vs. Money, L. Rh., 2 Ch. 
App., 164. 

Hill vs. Boyle, L R., 4 Eq. Cas., 260. 


It is to be presumed that complainant has stated the full 
strength of his title. All doubt should be resolved against 


him,—the conspicuous absence from the bill of any aver- 
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Supreme Court of the Cnited States. 


MorRIS RICHTER ) 
vs. . No. 839. 
JEROME etal. J 


er ee a a mr cee oe 


MoTION FOR CoMMISSION TO TAKE TESTIMONY de bene esse. 


, 
NOTE FOR THE RESPONDENTS. 
The bill of complaint filed by Richter in the Circuit Court 
of the United States for the Western District of Michigan. 
in equity, having been demurred to, in respect to a matter 
4 going to the merits, the demurrer was sustained the bill 
iy dismissed, and an appeal from that decree is now pending 
} in this Court, No. 839. 
4 The complainant files his motion, supported by his affida- 
vit for the issuing of a commission out of this Court, to take 
| the testimony of four witnesses alleged to be aged and infirm, 
said testimony, when taken, not to be used in this Court but 
‘ in the court below, provided the decree dismissing the bill is 
| reversed. 
Section 863, Revised Statutes, (act of 1789,) does not apply 


to a case like this, for the reason that there is no cause de- 


pending in the District or Circuit Court of the United States, 


the whole ease having been transferred by the appeal to this 


Kevser US, Farr. LQ U. om 965. 


The 70th Rule of the Equity Practice of the Circuit Courts 
of the United States does not apply, because its purpose was 

reach only the case where a bill had been filed and no 
answer had been made thereto. It also required that a bill 
should be pending in the circuit court, but as none is pend- 
ing there in this case, and an issue has been made which 
has determined the result of the controversy, that rule does 
not meet this case. 

The complainant does not, however, invoke, as it is under- 
stood, either the last-mentioned rule or the 863d Section Re- 
vised Statutes, but rests his motion upon the 917th section 
Revised Statutes, which gives to this court power to pre- 
scribe, from time to time, the forms of writs, process, plead- 
ings and proceedings, and of taking and obtaining evidence, 
obtaining discovery, &c., and argues that the power to make 
the 70th rule implies the power to issue a commission in a 
particular case. 

The answer seems obvious, to wit: That the purpose 
of the statute was to confer upon this Court the power 
to establish rules of practice, pleading and procedure of 
general application, and does not apply to matters of special 
relief in particular cases. 

The jurisdiction to grant this motion, or the propriety of 
cranting the same, does not find any support in the fact 
that in original causes and in appeals in admiralty pending 
in this Court it 1s competent to take additional proofs and 
even frame a new issue, or that in any cause pending in 
this court there is power and Jurisdiction, even after judg- 
ment, to take testimony that becomes necessary for the 
proper determination of any question subsequently arising 
in this Court, such cases as are. provided for by the 12th 
rule. Itis “further proof” which is referred to. In this 


case no proof has been taken, nor is any needed in this 
Court. 

It is believed that this Court has never exercised the 
power invoked by this petition—at least, we are unable to 
find any instances reported; but we are informed that in 
one case where there was doubt as to the sufficiency of an 
appeal bond, testimony was ordered to be taken, and that 
in another instance where, after judgment had been ren- 
dered in this Court, a suggestion having been made that 
the suit was begun and prosecuted collusis rely, testimony 
was ordered to be taken for the purpose of asc 1“ uning the 
truth of the suggestion, but no case has been found similar 
to this. 

If the complain: unt, however, is in a position to entitle him 
to have the testimony de bene esse taken, he is not with- 
out a well known and adequate remedy. That remedy is by 
filing an original bill ‘to perpetuate testimony, a perfectly 
convenient and well known method of procedure. 

2d Story’s Eq. Jurisprudence, sec. 1505 et seq. 


And if the Circuit Court for the Western District of 
Michigan had jurisdiction in. the original suit between Mor- 
ris Richter and the defendants therein, it has jurisdiction 
between the same parties over a bill to perpetuate testimony, 
as the subject matter of the suit is land situated in that dis- 
trict. 

18 Statutes at Large, 470, sec. 8. 


But the petition does not show such a state of facts as is 
required to take testimony de bene esse. 

There is no evidence of infirmity of the witnesses, or any 
statement of it. The age given does not make them ‘aged or 
infirm.” 

There is no evidence of the age of the witnesses, except the 
belief of the informant of the party of a fact which, if true, 
could be easily proved. 

There is no evidence that either of the witnesses is a sole 
witness of a single material fact. 
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The affidavit and petition show that the witnesses are all 
called, as far as disclosed, to prove the same facts, and there 
is no disclosure of a material fact known to a single witness 
only. 

The affidavit alleges that Francis W. Anthony assisted in 
putting on the market $1,300,000 of bonds purporting to be 
secured by 200,000 acres of land, when the Company had 
the legal title to 47,000 acres and only an equitable title to 
153,000. 

That Anthony received the money on the bonds from bona 
fide purchasers, who bought on a representation of a legal 
title in the 153,000 acres, and then colluded with James C. 
Ayer to procure from the State of Michigan title to the same 
153.000 acres. 

The affidavit alleges that William L. Avery is a witness 
to the proceedings of the directors of the L.S.8. C. R.& I. Co. 
in putting the bonds on the market, and in making the rep- 
resentation as to the title, and as a director knows all of the 
acts of the directors, Ayer and other defendants, to bring 
the canal and railroad enterprise to a conclusion. 

The affidavit also states that Ayer had the same knowl- 
edge as Anthony. 

The affidavit represents Samuel L. Smith as a witness to 
a single material fact, and states the material testimony of 
Smith to be that Ayer procured the legal title of the 153,000 
acres with full knowledge that it was only an equitable title. 
Smith’s testimony is to prove the same fact as Anthony and 
Avery, Smith being a party to the same transaction. 

Alfred Russell is expected to prove the same facts, except- 
ing that he obtained his knowledge as counsel for Ayer, and, 
therefore, could not disclose. 

The four witnesses arestated by the plaintiff as all having 
knowledge of the transaction described in the bill. Smith 
and Anthony knew it because they were active parties to 
the transaction. Avery knew it because he was a director 
of the company, and Russell knew it only as counsel. 

The afiidavit of Manning, in opposition to the motion, 


5 


states that he is personally acquainted with the said four 
witnesses. ‘* They are all men of activity and energy, and 
engaged in the daily prosecution of their business. They 
all appear to have gvod and vigorous health and to be in 
the full possession and enjoyment of all their mental and 
bodily faculties and in no respect infirm.” * * * That 
Anthony is not over sixty years of age, Avery not more 
than sixty-five, Smith and Russell not over fifty-five. That 
they all reside in the State of Michigan, ‘‘and on or near 
the line of railroad which runs to the place of trial.” 

It is submitted that no jurisdiction, power or authority is 
shown or exists for granting the relief asked for. 

That the issuing of such a commission is not within or 
according to the established rules and practice of this 
court. 

That the showing of the petition and affidavit does not 
exhibit a case in which such commission ought to be issued, 
or the existence of any necessity therefor. 

That if the facts warrant the taking of the testimony of 
the persons named as witnesses, adequate relief is given un- 
der the familiar practice of filing an independent bill to per- 
petuate testimony. | 

H. H. WELLs, 


Solicitor and Counsel in opposition to the motion. 
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THE SMITH AND GRIGGS MANUFACTURING CO. VS. L. A. SPRAGUE. 
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LEONARD A AGI 
eee ‘> LITH «\ Cy] lGGs M LNU FAS { RIN . a) NY 
bg a ] eo 94] pre 
Be it remembered that on the 26th dav of Jun Loos Open 
Se Ae } é } 

court, being a day oft the same term at whieh the final decree was 

} re Teen ea , 1] } 
INade and entered in sald Cause the folloy ly appeal and bond iS 
| 
filed, 

‘ ( , 7 t { ¥ oT t | [! +4 _ } ; t ( t raft 
a | Lit Ou! yt bile nited Les, Distl Lb O OHNneCtI¢ { 
In Equity 

, ‘ , cont 
i rN i J \ SPJ ‘ i | Comptia nal | < A ‘ \ PED iict 
a 


rr Ln 4 . , | 
| r rn ‘ r> ‘ ' ’ de or. fIwrnryryyyyt a .% rT) .7 ’ OTTO sy? > s 
CHE SMITH AND GRIGGS MANUFACTURING COMPANY. Defendant and 


\ , llan? 
LA PPPCLiailt, 


r ? | 4 oe | | \ ; ; 
Phe appeal of the Smith and Griggs Manufacturing. Company, 
4 A < ) ! 
] ,og s ? | ] 7 1. »? ? llan? » | ? tf'4]] ’ | tira * 
the ct i ry { Licillié ; GCE nadaalhit ene! ci}bd Cilallt i ( Sh tuaiiy\ SHOWS: 
ri. } + } - 
’ , GG ' sy 
Chat on the 5 day of October, 18SS0, the abo named complainant 
1) , { ’ : 1; <i ee 
filed his bill in the circuit court of the United States for the district 
ol Connecticut against ne above-named defendant, alleging n- 
, t of thy roe, gy es +] 
Iringement by 1t of three several tetters patent of the hited States 
} } } -, 1 7 | } 
i . ' ede DK De f. Tn i atr ° i i - , ey) 6) 
one numoered 228,156, granted Ma 2oth, 1SSO, to the above-named 


COMIpPLalnant Io) lnprovement In mMacvINnes tor MAakK1INE DUCKIe levers: 
A 


l 
a ve ] e| . | » et “? -(} Lob | | y *){ TQ&¢)} Tr) + | a | ’ 
a second NUunIvVeread Zo, JIU, 2 ranted JULY ZV. LOOV, to the avove- 


; ie -_ ' ar } |-] aden enenes 
er for. an linprovement In buckle levers, 
Oo and a third numbered 251,199, granted August 17th, 1880, 


1 
to the abovouen ed complainant for an improvement In 
machines for making buckle levers. 

The bill prayed for an injunction and for an account of the gains 
and profits received by the defendant, and of the damages sustall 
by the complainant by reason of said infringement, as by said 
of complaint will more fully a ant id defendant, on the 22 
day of January, 1581] filed its answer to sai pill of comp aint, ad- 
mitting the issue of each of said letters patent to said complainant, 
as alleged in said bill of complaint, but denying that said several 
letters patent were lawfully aie and delivered, and also denying 
that the said defendant had infringed either of said letters patent, 
and alleging that the improvements patented in each of said letters 
patent were in public use and on sale in this country with the con- 
sent and allowance of the said complainant for more than two years 
before each of the applications were made by the said complainant 
for each of said several letters patent, and also alleging that the 

subject-matter of each of said letters patent was without sires 
G6 tical importance and utility and not legally patentable, as 
reference to said dnswer will more fully appear. 
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rHE SMITH AND GRIGGS MANUFACTURING COMPANY YS. 


which answer said complainant filed his replication Ol} 

9 day of March, 1881, and the cause being at issue the par- 
eeded to take testi vy in support of their respective alle- 

nd at the April term of said cireuit court, 1852, were fully 

eard by their counsel, and at the April term of said eircuit court, 
$82, an interlocutory deeree for an Injunction and account was ren- 


° Soe 4 ] he : ' » 7 ] 
referring sald Cause to a Master, ana the case Was continued 


’ } } j A ‘ 4 a . : aan 
r the masters report: and thereaiter, at the Septem bel term ol 
A 

} : . . 2: 3 . ‘ Y ’ . é ae . , 1 ‘ ' ] 
circuit court, 18SS2, the master’s report came in; to which said 
port said defendant made exceptions, which exceptions were duly 

; A 
| ore said elreult court 

; ? } : : { 
t thereafter and at the April term of said circuit court, 1854, 
ly | ; = ; Ww {5 | , rae mad | 

ie ISth dav of June, LSS4, a ila deeree Was Made ali 

ce i] J ae ‘ i. Dis ] } 
ronouneed in the eause, wherein 1t was ordered. adjudged, and Uuc- 
c ~ OWS 


? , ° i" r ° 7 ‘4 a . 
Ata stated term of the circuit court ol ve | hited States fo. the 


. rN ° P e a] : } 7 7 ‘ . 
district of Connecticut, 1n the second ircuit, held at Hatrt- 
ford, on the 22d day of April, A. D. ISsd. 

y , .% ¥ i } . ‘ . . . . 7 

Present: The Honorable N. Shipman, district judge. 


LEONARD A. SPRAGUE 


»*Ge 
Us. 


fie SmMirH & GrRIGGS MANUFACTURING COMPANY. 


i his Crise aving come On to | Ie heard upon the re port ol zs dwin 
Marvin. a one of the masters of this court. to whom it was 


ferred, to ascertain and re port ic » the court an aecount of the num- 
r of 1 Lae S for making buckle levers made or used by the said 


ow 

fendal id the number of buckle levers made | V the defendant 
] 
i 


thereon, cob also “the gains, profits, and advantages which the de- 
fendant has received, as well as all damages In excess of profits sus- 
tained by the complainant, which report bears date the 17th dav of 
Mareh, A. D. L883. and also upon exceptions to said report on the 
part of said complainant, and also on the part of suid defendant, 


ind upon the equity reserved, and said cause having been argued 


bv counsel and due deliberation had thereon. It is ordered, 
ha } . } > 5 1 } . } > } , > } . : 2 ‘ . 
adajyudagmed, ana aecreea, and this court doth order, adjudge, 


and decree that the exceptions on the part of the defendant 
} 


na the exception S on the part ot the complainant | se overruled, 


i 


nd that the decision of the mas ster be approved and adopted as the 


nount due from the defendant to the complainant upon said ac- 


id it is further ordered, adjudged, and decreed, and the court 
irtue of the power and authority therein vested, doth order, 


djudge, and decree, that the said defendant pay to the said com- 


alnant the sum of four thousand four hundred and eighty dollars 
ad fifty cents, withinterest from said 17th day of March, 1888. 
And it is further ordered, adjudged, and decreed that the said de- 


udant pay to the said complainant his costs in this suit, to be 
axed, and that the said complainant have execution for such. costs 


LEONARD A. SPRAGUE. ) 


and for the sum above decreed to be paid to said complainant as 
aforesaid. 
SHIPMAN, 
Distriet Judge , 


} 


9 Whereupon said appellant appeals from the whole of said 
decree of said circuit court, and respectfully prays that the 
decree of said eireuit court and the bill, answer, pleadings, deposi- 
tions, evidence, and proceedings in the said cause may be sent to 
the Supreme Court of the United States without delay, and that the 
said Supreme Court will proceed to hear the said cause anew, and 
that the said decree of the said circuit court and every part thereof 
may bereversed, and a decree made reversing said decree, with costs, 
or such other decree as to the said Supr ine Court May seem fit. 
Dated at Hartford. Connecticut, this 26th dav of June, A. D. 1884. 
GEO. E. TERRY, 
Sol’r for Defendant. 
MUNSON & PHILLIPS, 
Of Counsel. 


Approved June 26, 1884. 
N. SHIPMAN. 


; = I } 
Dist ict JUaAQE, 


10) Supreme Court of the United St . In Equity. 


LEONARD A. SPRAGUE 
Us. 


THe SMITH AND GRIGGS MANUFACTURING COMPANY. 


know ali men DV these presents t] bel 


Terry, of Waterbury, in the State and district of Co cticut, are 
held and fitmly bound unto Leonard A. Sprague in the sum of nin 
thousand dollars, to be paid to the said Leonard A. Sprague, his ex- 


administrators, or assigns, to which payment, well and truly 
e, we bind ourselves, and each of us, jointly and severally, 
and each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 26th day of June, 1884. 


The condition of this obli vation is such { roe whereas lately, at a 
cireult court of the United States holden at Hartford, within and for 
the district of Connecticut, on the JS8th ae of June, 1884, in 

11 a suit in equity depending in said court, wherein Leonard A. 


Sprague was complainant and satd The Smith and Griggs 
Manufacturing Company was defendant,a decree was entered against 
the said The Smith & Griggs Manufacturing Company, defendant, 
and the said defendant has, in due form of law, taken an appeal 
from said decree, to be holden at Washington on the second Mon- 
day of ( etober next, for the purpose of reversil ne the said deeree 

Now, if the said defendant shall prosecute its appeal to effect 
and answer all damages and costs if it fail to make good its said 


LING COMPANY VS. 


THE 
then the above obligation is to be void: else to remain In 
4 and Vi) if 
EDW’D S. SMITH. 
GEO. E. TERRY. 
BE. BE. MARVIN. 
. F. DONOHUE. 
roved. 


N. SHIPMAN, 
Dist ract Judge ‘ 


UNITED ST O \MERI 
1) f f iT 
ry { : 3 Pe ' %, Re cece 2 . aoe frees © —* 
ra, said district, on this 26 day of June, 1884, person- 
yt .. TF en a } ‘ Tr {= } i : , 
T i BOC SAIG Fa © S11) th and Geo. E. ferrv. who acknowl- 
1 ? ? Ba C. . } 
4CCU for ne pond as thelr tree act and deed. 
| y ¥ ww 
BK. FE. MARVIN, 
f nited Sfates Com NLUSStdorer. 
} ] - . } 
se df ' ‘ed that on the dth dav of October, 1SS0. 
7 oat 7 +] ‘cords and 
L] [| Sein: 5 eq ulb\ ld the Words an 
; \\ Bea 
4 on eS s t | : a nae (° is Se , 
. - Court. in and for the District of Connecticut. 
SSO In Equity 
a . 


i H] I RIG! 

honorable judges of the circuit court of the United States in 
)] he istrict or 4 Mil 

nard A. Sprague, of Brooklyn, E. D.,1n the county of Kings 
e of New York, and a citizen of said State of New York, 
bill against the Smith and Griggs Manufacturing Co., 
facturing corporation organized and operating under the 
f the State of Connectic aving its principal place of busi- 
t Waterb ry, COUNT! f New Haven, State of Connecticut, and 
tu f its ine Orpora nn a ¢ en of said State of Connecticut. 
1 thereupon your orator complains and says that heretofore 
( the 25th dav ot \iay , ISSO. Leonard A. Sprague, of Brook- 
D., in the county of Kings and State of New York, was the 
riginal, and first inventor of a certain new and useful im- 
ment in machines for making buckle levers, not known or used 
his invention thereof, and not for more than two vears prior 
Lal Of his application ror a patent therefor in public use or 
And your orator further shows unto your honors that the 
said Leonard A. Sprague, so being the inventor of said im- 


pro\ ements. and De 


’ 


made 


ne a eltizen of the United States afore- 


7 


le proper department of the Government 


a 


application to t 


LEONARD A. SPRAGUE. oO 


of the United States for letters patent, in accordance with the then 
existing laws of C ongress, and having duly complied in all respects 
with the conditions and requisitions of said laws, on the 25th day 
yf May, 1880, letters patent of the United States No. 228.136. si lone d, 
sealed, and executed in due form of law, for said invention, were 
issued and delivered to the aforesaid Leonard A. Sprague, whereby 
there was secured to him, and to his heirs, leg: - represe ntatives, and 
assigns, for the term of seventeen years from the 25th of May, 1880, 

the full and exclusive right of m: aking, using, and vending to others 
to be used, the said improveme nt. 

And your orator further shows that a description or specification 
of the aforesaid improvement was given in the schedule to the afore- 
said letters patent annexed, accompanied by certain drawings re- 
ferred to in said last-mentioned schedule, and forming part of said 
letters patent. The said letters patent, and the said specification 
thereto annexed (which, or an exemplified copy of which, your ora- 
tor will produce, as your honors may direct), were duly recorded. in 
the Patent Office. 

And your orator further complains and says that, on or before the 
twentieth day of July, in the year one thousand eight hundred and 
eighth, Leonard A. Sprague, of Brooklyn, E. D., New York, was the 
true, original, and first inventor of a certain new and useful im- 
provement in buckle levers, not known or used before his invention 
hereof, and not, for more than two years prior to the date of his ap- 
plication for a patent therefor, in public use or on sale. 

And your orator further shows unto your honors that the said 
Leonard A. Sprague, so being the inventor of said improvement, 

and being a citizen of the United States aforesaid, made ap- 
16 plication to the proper department of the Government of the 

United States for letters patent in accordance with the then 
existing laws of Congress, and having duly complied in al! respects 
with the conditions and requisitions of said laws, on the 20th day 
of July, 1880, letters patent of the United States No. 230,156, signed, 
sealed, and SS in due form of law, for his Invention, was issued 
and delivered to the aforesaid Leonard A. Sprague, whereby there 
was secured to “tha and to his heirs, legal representatives and as- 
signs, for the term of seventeen years from the 20th day of July, 
ISSO, the full and exclusive right of making, using, and vending to 
others to be used, es said improvement. 

And your orator further shows that a description or specificati 
of the aforesaid improvement was given in the schedule to the aiues. 
said lett ee annexed, accompanied by certain drawings re- 
ferred to in said last-mentioned schedule and forming part of said 
letters patent. The said letters patent and the said specification 
thereto annexed (which, or an exemplified copy of which, you 
orator will produce, as your honors may direct), were duly recorded 
in the Patent Office. 

And your orator further complains and says that, on or before the 
seventh day of August, in the year one thousand eight hundred and 
eighty, Leonard A. Sprague, of Brooklyn, E. D., New York, was the 
true, original, and first inventor of a certain new and useful im- 
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LEONARD A. SPRAGUE. i 


‘ , ; Ca = — fan \mFt 
And so it is, may it please vour honors, that the said defendant, 


‘ : ; ' ; _« | 7 _ 

as your orator 1s informed and believes, without the license of yout 
° F . i i : . _$ ; , en sain } ’ poe ; ] ] 

orator, against his will, and. in violation of his rights, bas made and 
} ; ] P at 2°?) a ] . 7 
Used, And TWtenas » continue still tO MaKe aNd US the said i1m- 


: ] 2 Pe ' ‘ 4 
In the distriet of Connect 


 y i. 3 I 
your orator any ol the pronts which 1t has made by such uUntawtul 


t t : i > ] ] ‘ > * ; 

mMmanuliacture and use, or to desist Irom the further 1nT Yement o 
1 ] | Bas 

Salad reeited jetters patent All OF WHICH actSahnd GQolgs are ll) Viola 

i 

or | , 4+ } ] . 

tion of the exclusive riehts and privileges So aS aloresalad vested 1) 

; 3 F } 7 } rt , 4 } } ++ } 7 ‘ " ] 

YVOUrFr orator Under and VV VITtUe Ol said reelted ietvers pp Lelit. and 


° 4 : 3 | . 
are contrary to equity and good conscience, and 


fest Injury of your orator in the premises. 


i thy) 1c } , ; ih t] + | } { mrs ri ) 4 r 1? Bal i ‘ } 
| u 4 dad, theretore, that the derenaan [il ii ‘ StiIVUW iCa- 
ar | ? 1] , t } 17 | | | >\ 7? ' 
SOT} ‘ 1\ Vo lL] Ora O] ShpoOuid ii @) Llet V ¢ Lilt l'‘¢ il i 11@] ) \ pea . 
] 1] } } ? ? 
thy«f { | ‘ ur Ly tap 
LOAat li ry) \ Lelie i | iil CL 1S% losur ald C(LISCOV' os 2 ali i It) Lt rs 
= ee ae os ate : — = wrelinag + as | ‘ 
aforesaid, and upon its COPporal oath, anda acecoraing to the Vest and 
° + , ° > ° ° ° 7} 
itfmyn . 24 i>} Te - va Satie eatal® ArPMmMa>khin? Ane hnatiret thi 
UtLMOSEt OT 1ts KRILOW LEAVE, reMmelnnvrance, iorma FUPER« GCELEUL SIT LLORs BUslie 
_ . ’ ’ ? , 
t *} } 4 > rt “? ; sD ’ ‘> i . ‘ . t 4 an + » tf ; } 
Lrue, qairect, clLbitl Te riect anSWeI!I MAK LU) Ait Ma vLers Ln { 11] TS 
| ted | — a ew eee 
} } ff > , ‘ 1 } ; f ‘ © = 
hereinbefore stated and ehar@ed, and particuiarlyv to such of thie e\ 


, : . ( . 
sé i } | Le oy ft >} ‘ . " sy tf > ’ . Owns ‘ Wel 4 4 
eral interrogatories heretnaiter numopered and seti 
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f 
- 
a 
} 
j 
; 
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f 
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note hereunder written they are required 1 
. i . 

| 17] +t . } attr Tort °C r ‘)-) odie 1 

|. Whether the said original letters patent No. 228,156 herein- 


; i ’ ‘ we hd } : a | } ,é . , : *é) y ) 
tioned Was oranted and issued to Leonard A. Sprague, 


} 
at 


before me} 


. ] 
as aforesaid 
. ? 3 ’ ; meee =. s an } eo = 994 += , 
2. Whether the said original tetters patent No. 231,156 
LD was granted and issued to Leonard A. Sprague, as hereinbe- 


er the said original letters patent No. 231,199 was 
granted and issued to Leonard A. Sprague, as aforesaid. 

4. Whether the said defendant, or either and which of them, 
have at any time, and when and during what period of time, made, 


used, or sold any and how many machines for making buckle 


levers constructed in whole or in part upon the principles and in 
the manner described in said letters patent Nos. 258,156, 251,156, 


231,179, granted to your orator as aforesaid. 
~- ' A . ; ] - : 4 . . . bi . . eo . 
». VMeseribe minutelv and 11} deta] their construction and Opera- 


tion. 

And that the said defendant may answer the premises, and that 
it may be decreed to account for and pay over the income or profits 
: 


. . } ’ a . "' i. é 
erived. or which might have been derived, from 


— 


] { ] 
MIS UNIAWTULLV ¢ 
: ? 


the violation of the riehts of vour orator as aforesaid, your orator 


z \ 
‘ 


rays that your honors, upon entering the deeree in favor of your 


orator agalnst said defendant for Iniringement as above prayed [ol 
may aiso proceed to assess, or cause to be assessed, under your 
; . pie a 2 ‘ 


e e ‘ . i 1} > - —" ~ . , P "Sa ez 7 | " : 
directions, as well the profits or Income to be derived therefrom, to 
be accounted for as aforesaid, as aisSoO 1M aaattl 


.\ 6 


aves sustained bv vour orator bv reason of such inir 


S 


and that your honors may increase the actual damages so assessed 
to a sum equal to three times the amount of such assessment under 


the circumstances of the wilful and unjust infringement committed 
4 


by said defendant as hereinbefore set forth; and, further, that the 


‘RIGGS MANUFACTURING COMPANY VS. 


fendant may be restrained from any further violation of the 
id, your orator prays that your honors 


oe eee Cy | and under the seal of 


1 of 1njul n issuing from 
le co ued by one of your honors, perpetually 
ts clerks, attorneys, 


y” }? bre 3 Sine thy qs Te date da f 
or restralbil: Like said daetenagant, Ii 
) xx? l-imman tr ay rf ‘th re struction 

nen. Ton any Ul rer CONStruUuction 


servants, agents, and workm 
mr Ss U many manner ot said patented improvements, 
f in violation of the rights of vour orator 


ares pari thereof. } V i 
, | your orator further prays that a provisional or 


al i l An \ ij i iLO] iu i} 
ee Oe cece: ae a. ee aid defendant 
minary injunction be issued, restraining tne Salt agelendant 
. . . = se ° 
iurther intringement or said recited letters patent pend- 
use. and it pravs for such other relief as equity ol the 


honors mav seem meet. 


require and to youl 
pleas your honors to grant unto your orator not only a 
) n conformable to the prayer of this bill, but also 
of the United States of America, directed to the 
Manufacturing Company, commanding it on 
and answer unto this 


] 

t 1 7 4 . : 
O DC DaWICd ta appeal 
bid 1d fo : lar 1 ; 
6 an such order and decree 


a e and perform 
. the court shall seem meet and may be re- 
f equity and good conscience. 
LEONARD A. SPRAGUE, 
Complainant. 
' vy YorrR 
ee N } 0) 
me, the subscriber, duly authorized to administer oaths, 
Here Ally Calne eonard A. Sprague, the complainant in the fore- 
going bill named, who, being duly sworn, deposes and says that so 
he statements herein contained are within his own knowl- 
ey are true, and so far as they are derived from the informa- 
hers he verily believes them to be true; and he further 
iat he verily believes himself, the said Leonard A. Sprague 
bill named, to be the original, true, and first inventor of the 
d useful improvements which are deseribed in the letters 
granted to him and mentioned in the foregoing bill; and, 
er, that the said deponent verily believes that the ‘title of the 
t forth in said bill is true. 


omplainant man 12] Qe l¢ 

iil bctiiiadil a li | bX i ft j 
LEONARD A. SPRAGUE. 

of October, A. D. 


ie this 2d day 


WO a | b sf re =e 
| | EDWARD C. GRAVES, 
LO6. City and County of New York. 


2] And on the same day a writ of subpoena issued out of 
court, directed to the said respondent, which was duly served 
returned, and which, with the return of service endorsed 

thereon is in the words and figures following, viz: 


LEONARD A. SPRAGUE. 9 

22 The President of the United States of America to 

[| SEAL. | the marshal of the district of Connecticut sendeth 
Greeting: 

You are hereby commanded to summon The Smith & Griggs 
Manutactyring Company, @ corporation organized under the laws of 
the State of Connecticut, and located and doing business 1n the city 
of Waterbury, in the State and district of Connecticut, to appear 
before t he judges of the circuit court of the United States of America 
for the district of Connecticut, in the second circuit, in equi 
the first Monday November, 1880, wheresoever the sai 
shall then be, to answer a bill of complaint: exhibited against said 
respondent in said court by Leonard A. Pon e, of the city of 
Brooklyn, in J<ings county and the State of York, and then 
and there to answer the same, and to do wnt gers by what said 
court may order and decree in the premises. 

Make due service and return at least twenty days before said first 
Mi ynday 4 ot N« yvember., 1SS0. ' 

Witness the _— Peco Rh. Waite, Chief Justice of the Supreme 
Cane: :ited States. at Hartford, this 5th day of October, A. 


The defendant is required to enter its appearance in said cause in 
the clerk’s office of said court on or before the day at which this 
writ is returnable, or by the rules of said court said bill will be 
ales ont colsinaied 

KE. E. MARVIN, Clerk. 
H. H. DOUBLEDAY, 


|] ash ington, LD). ( a { omplainant S Solicitor. 


22} UNITED STATES OF AMERICA, 

; District of Connecticut, New Haven County, ( 

Waterbpury, Novem. 7th, 1880. 

Then and there Se Smith & Griggs 
Manuf’g Co. herein named, | 
Smith, the seeretary of the det fendant solewaiinks lala 
true and attested copy hereof. 
Attest: JOS. D. BATES, 

US. Marshal 


eee oD .7 

yy deliver! -to and leaving Wit 
: | 

n named, a 


lees 
TIER 
Copy Nace a rd L OO 


RT ay 


4 
| SUM ee Te oe ge. 


[Endorsed :] No. 517. United States circuit court, district of Con- 
necticut. In equity. Leonard A. Sprague against The Smith & 
Griggs Manrfacturing Company. Writ of supcena. Issued October 
5th, 1880. Returnable November rule-day, 1880. 
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Hf. LH. Doubleday, Esq., entered his 
| Lt) nd on th [Sth day ()] NO- 
’ % i h Ss appearahlice [ol thie 
r | l ISS] (| endant’s 
» 1 nd flou following, v1z 
( [) yf Connecticut In Equity 
} \ } ” rh A 
No. 317 
me Swirn & Griacs MANUFACTURING Co. } 
| he Smith & Griggs Manufacturing Company, de- 
f complaint of Leonard A. Sprague, com- 
c = ow 
reserving right of exception to said bill of 
)] swer S67 S 
nformation and belief, that letters patent 
ited Sta were issued to said Leonard A. Sprague Mav 
luly 20, 1SSO, and August 17. ISSO. respectively, for alleged 
s for making buckle levers, and for alleged 
Sih pv rs, as allegwed in said bill, but deny that 
Lv 30 lawfully issued and delivered, 01 
rovement id not been in public use or on sale for 
years before his aj plication ior sald seve ral pate hts, 
s the original and first inventor of the alleged improve- 
nts deseribed and claimed in said several patents, o1 that he 
ined any exclusive right or liberty by virtue of said 
ents 
] ] ] " ] } 
y say,on information and belief, that the said alleged 
it nts di serib Ins ld SeVe | lett ls pati nt.ora substantial] 
ial part thereof claimed in said several lett rs patent as 
before the allewed ln ve ntion thereof by thes Sal 1d Sprague, 
and used by Edward S. Smith. of Waterbury, Conn 


ee ji: RO, fr ewe F ] ee ee ia 
qan, oj Brooklyn. New York, and divers othe} parties, 


and residences are at present unknown to the defend- 
the right within the time by law allowed to amend 
rting the names and residences of such persons 
| rtained by the defendant, as weil as sundry 
ht { the United States and ot Great britain, which by 


eS ee , ¢ ey oe _ 22 . a s , . 
Gmient Will ve particulart) pointed OU. 


’ _ {° te m : } os = 7 ? > 
Y Say, On Inrormation | bel lef, that each and all of the 
- } 


‘ance more than two years be fore hi + eelbentias for sald 


Lters patent 
rex} : 7 c a } ; , . > 
Chey say that so far as the parti cular construction oj 
kle levers or machines for making buckle levers, described 


shown in the said several patents, are to be distinguished 


LEONARD A. SPRAGUE 


from the construction of buekle levers or machines mak 
] ] ] ae - i . } ] eae r 
OUCKTIe levers Previously known or used or deseribed in NM 
the United States, such distinction 1s without practical importa 
or utility and not legally patentabl 
V They den that th \ have at anv tlm Used hie said | 

patented inventions, or either of them, and denv the infringem: 
! 

with which thev are charged 

VI. They deny each and every item, allegation, and particular 
said bill of complaint set forth which has not hereinbefore be 
either admitted or denied specifically. Wherefore they s Mit fe 
the reasons her iInbefore sev forth that they ought not to be deeres 
to account for and pay to the complainant any damages or prof 
whatsoever, nor be enjoined as prayed for in said _ bill, b nt 
contrary, submit that said complainant 1s not entitled to any rel 
whatever against them: all which vour defendant is ready to mal 
fain and prove as this honorable court shal] seem ft. praying th 
thev may be hence dismissed with their reas ynabl COSLS and ehare 
. this behalf most wrongfully sustained. 
Zi THE SMITH & GRIGGS MEF’G CoO., 
By EDW’D 8S. SMITH, See’y. 
JOHN S.- BEACH, 


GEO. KE. T] 


’ , ? ° 4 1 a 4 -_ ' \ . " | * 
t Waterbury, this Ist day of December, A. D. 1SS0, personally 
* 7 F Cy ; “¥ } } } . y 
award S. smith and made oath that he Is the secretary o 
“4 ’ . sys ‘ } . " > 
Smith & Griggs MU iy Co., the above-named defendant COrpor 
] F } . : . ie : ? . — x. : 
that he has read the foregoing answer by him subscribed, and 
| " — ; - re . P - i } — F } 4 Y 
tne same 1s true, save as to those matters thnereln stated to bD 
Ol ntformMatlion ana ve let, and as to those matters he pbelleves them 
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true. 


Before me— 


7 


on tl 


} 
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CRRY, 


; . / ? 
and, ‘ai ( OILILSEL. 


INNECTICUT. | 


[laven, j 


GKO. E. TERRY, 
[} S. Clommassione Dist. Of} s 


j 


4} | ! y j — C ae ; 
) the Yth dav ol March, ] SI, Messrs. Mit 
Llungerford entered their appearance for the defend: 


e Same aay 


in the words an 


et) 


The revlication of Leonard A. Sprague, complainant, to tl 


Oe ahbswer 


Lnited SS 


THE SMITH 


Dan* wy, : . ae 4 _ , ' 
compiaibant S replication O Sala answel 


i 3. es - =~ : 
| figures following, viz: 
tates Cireuit Court, District of Connecti 


Hquity. 
LEONARD A. SPRAGUE 


US. - No. — 


AND GRIGGS MANUFACTURING Co. J 


of The Smith and Griggs Manufacturing Co., defendant. 


This repliant, saving and reserving to himself all and all manner 


Mt 
1] , 
Jil A\ 
and 
| } 
rica) 
| 


HE SMITH AND GRIGGS MANUFACTURING COMPANY Vs. 


tt , manifold 1 nsufhicieneies of the sald 


= OF @XCepbuion to the il 1 ( 
} j : . , 
nlication thereunto savs that he will aver and prove 


1] LO be Lil cerbalh. une sutheient 1 the law LO be 


ito, and that the said answer of the said defendant 
true, and insufficient to be replied unto by this rephant, 


pat nv other matter or thing wh pene nae the said 

| mate or effectual in the law to be replied unto 
| avoided. traversed or denied, is true: all which mat- 
s this rep] is and will be ready to aver and prove, 


orable court shall direct: and humbly prays as In and 


- court sna 
| be has already praved. 
| C. E. MITCHELL, 
Solicitor for ¢ Com yplari nant. 
| ‘th day of June, 1882, complainant’s and de- 
evidence was filed in the words and figures follow- 


States Cireuit Court, District of Connecticut. Sept 


1 { = ’ : 
ISS] In KBauity 


» i 5? i. . | a ‘ FS ] 24 : . 
aoe Or Tbnali nNearl Ing taken D\ consellt 


I pDigdblhialhli i b 
‘ 
t } j 1. } : : { J q 
' i 1T } ‘ } .7 « *% rrTvir,i . } TO] ‘ ‘ ry « 
qaveth, a NOtArY puvile, 1h} lieu Ol a 5 he: ae 


__- Hh as ’ Ps. eee Ny ’ : woes Qa 
Broadway, N. Y. city, N. Y., under rule 67, as 


th reto: (‘has oF Mitehell, Ol) behalf 


} ONSeCHnTLINYA Lie Ve } 
id Geo. E. Terry. on behalf of respondent. 
r Fy 
f/ePos akey di al li Dor Aleday 
VOUBLEDAY,a witness on behall oj complainant, being first 
Ipoh Nis oath, 1n answer to interrogatories and cross- 
} } 
qld aep Se aha Say 
Tuy j . ‘ _ ua ‘ . ale ie : . * 
Whnatis yvour name, ave, residence, and occupation 4 


wee . ee: |. ee ees Se ee, Te, RE ee 
enry H. Doubleday: 47 vears O} AQ reside 1 Washington, 


T — \ a | v7 ,) ¥” | ; a ‘ ] . . e cy ] 
I e what experience you have had 11) eg a Ine hececnah- 
i ‘ 


} aie ue + ’ ‘ _ + a4 ~ 
i with letters patent, referrin gf espe clally LO 


‘ ry) ¢ r hawa + tha apt tf re o } rele 1 ‘6 , 
AG fla \ ict \ ( (Ji LLIT AL I CJ] Mak Way uC cies, and of 
{ » 43 - 
Ling thereto 


been engaged in the prosecution of applications for 
tters patent for about 15 years last past, during which 
e attention to making inves- 
alge not only the patent- 


o_ 


< 


f inventions, but as to whether certain machines infringed 


oe 
letters patent or any existin ag shoes TS pa tent, and in the 


ha 


on of opinions meunied such infringement. I prepared 


Nw 


LEONARD A. SPRAGUE. 135 


and prosecuted the applications upon which Jetters patent Nos. 
228,156 and 251,199, to L. A. Sprague, for machines for making 
buckle levers, were granted. I also prepared a number of applica- 
tions for reissue of patents covering similar buckle levers for that 


same L. A. Sprague, which work directed my attention particularly 
p ; 


to the class of machinery used for making buckle leve ae entins 


articles. 

Q. 5. State what experience you have had in testifying as an ex- 
pert in U.S. courts in patent causes. 

A. I have testified in such cases as an expert, and have had cen- 


-siderable experience in that capacity. 


(Counsel for comp song places in evidence a certified copy of 


letters patent No. 228,13 dated May 2 ), 1SSO, ai ee A. Sprague 
for improvements In co ie for makin ig buckle levers. which is 


marked Exhibit Sprague Patent No. 1; also a certified copy of let- 
ters patent No. 251,199, dated August 17, 1850, to Leonard A. Sprague 
for improvement in machines for making buckle levers, which is 
marked Exhibit Sprague Patent No. 2. J. H. H., notary, etc.) 


+ 
“a 


(). 4. If you say that you have read and understand letters ates nt 
No. 228,156 - No. 251,199, to Leonard A. Sprague, just placed 1 
evidence, state whether they relate to improvements in the same 
machine. 

A. Yes; I have read and think I understand these patents. They 
both relate to one and the same machine, t the ap} lication for the 
later patent—Exhibit Sprague Patent No. 2—being a division of 
the application upon which the Exhibit Sprague Patent No. 1 was 

eranted. | 
o2 Both applications were based upon the same model, and 

both were pending at the same time in the Patent Ofhc 
althoug h it is stated in the earlier patent, at line oU, page o, that the 
applic ant is “ preparing to file” another application ; yet that lan- 
wuage was intended to refer, and did refer, to the appheation upon 
which the 2nd patent ~ granted, haviug been inserted in the 
specification of patent No. 1 some time before the patent was granted. 

(. 5. Deseribe, gener: Ally , the construction and mode of operation 
of the machine set forth in the two Sprague patents, to which your 
attention has been directed. 

A. In the phos me it’s patented machine the brass is fed In In a 
continuous narrow § strip or ribbon by a reciprocating feeder and 
delivered upon a bed-plate and underneath a reciprocating punch, 
the first downward movement of sw punches two elongated holes 
or slots in the ribbon, at some distance Apart ; the punch then rises 
and, while it is up, the feeder thrusts the ribbon forward a 
distance, when a second reciprocating punch comes down an : 
out the blank having in it the two slots, foreing said blank through 
a throat in the bed-plate corresponding in size and outline to the 
size and ontline of the punch in cross-section, thus forming a blank, 


which is to be subsequently swaged and bent into the requisite shape. 


[ here present one of these Sprague blanks. 
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Chere were two punches arranged to reciprocate 


} } ‘ . x ? } . 
hnter the siots, SO that In their aqaowuward movement 


i ©] if 
punch two slots a short distance apart in the strip of 
line mechanism was so timed that while these 
s were raised above the ribbon after they had punched 
it the ribbon would be moved forward over an- 
t in the i-] i tne §s] whieh it was desired to 
r Ww h vertically reciprocating puneh, of the 
shay cross nas-the slot over which the rib- 
y , ee ] } | 9 
CAD down inched out a blank whieh had 
; tl vo slots t ) een punched by the first-men- 
‘hes 1] 1} L UI Ino with me any samples of these 
rOstan rally the same as the Sprague Exhibit 
sine through the throat in that bed- 
: } i to ] ve them, ana were 1m- 
} } } 

S i] \ were pusned onto the 
x . reciprocating earrier. The 
V rned as to thrust that flat blank 
xs | he punches eommenced mak- 
AY eene. i I Lf an blank Was in proper 
-reciprocating folder or folding 
. y th t blank at about 1ts centre foreed 
) matrix, thus bending it into a U- 
rve ol nd of the U being driven into the bot- 
f the matrix, its legs sticking up along the sides 
\\ e this operation of bending a flat blank into a 
nk was beine performed. the punehes before referred 
hing out a new blank from the ribbon, the punches and 
rocating simultaneously. I did not bring from that fac- 
: ples of the U-shaped blank, butthey were substantially 

e's Exhibit U-shape | Blank. 
Smith and Grigg Manufacturing Company’s machinery 
< was formed in the upper end of a block of metal, which, 
: i, was mounted on trunnions, and was operated by 
cogoged rack, which, at regular intervals, oscillated the 
x about its trunnions from a vertical toa horizontal posi- 
nd after the folder had been withdrawn from the ma- 
aving the U-shaned blank in the throat of the matrix. 
reve Ik urneda th matrix down into a horizontal position, 
throat and the U-shaped blank were directly opposite to 


lrel. ‘This mandrel consisted of a flat bar having 


‘ 


one edge, and a second rib upon each side a short distance 


‘ etry CA 
b on the edge, these two ribs not extending, however, the 
th of the mandrel, but commencing about the width of 


) I 
d blank from that end of the mandrel which was adja- 


he matrix. <A carrier pushed the U-shaped blank out of the 


id upon the end of the mandrel, the walls of the throat in 
x and the sides of the mandrel being in substantially par- 


es, so. that when the U-shaped blank was pushed out of the 
id upon the end of the mandrel it moved in a practically 
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AG, THE SMITH AND GRIGGS MANUFACTURING COMPANY VS. 


7 . : j j | "5 — 7 a3 calc 7 +. ee ” . . oF _ . 

‘ow, 1n that defendants machine, as I saw it 1n opt ration 

at Waterbury, Conn., as abeve referred to, there were used two 
2 ° » . ,¢ 1) ; 1° - ry, 

pairs of dies corresponding substantially to the dies N N’, OQ, and a 


espondinge substai iy tothe Sprague mandrel M,and 
] * a i > A) ‘ , aol + 
Lrib like the b and two shorter ribs like the ribs 
= , rU ) ¢ } | 

Vasu LV fis ‘ *) 1) ¢) ‘ff Latuwpaen the dies ely) 11) th me re- 

i SLU wee cit4bi« Lic’ i WTCUVWI UULS vii Cia < it 1i€ Sell 
to-‘as in the sprague patent, and when the machine Was 
ne G S ODe¢ i it Upoh ul shaped blank. and bent 
igi e: | var oie 
. No }) y jormeda iever, whieh was afterwards 


, + | I oe } Sel ew _ +} ee — t yh 7s) 1) ) 
O11 ne manhnarel vetween the second pct Ol] dies where t i¢ 


} ] : } i 
+ > . ; } . i i. + | } : | tT } i> as { 
Ormed near tne enas OF the eas, tous COM pl eting the 


] ,¥ i | ; ] j 4? ar +} | ’ — ‘ . 
i} Fhnat defendants machine the elements which are 


, 4] E r éye) ‘yy? } 
| mM oj le Sprague patent 225.156. ¢ aeh of { the 
th) eInes” eonstructed 11) SUDSTANTIAL ACCOrAANCEe with the sa id 


ombined to operate in substantially the same manner, 

lue the same results. In making this ; LsSwWwel ‘| have 
ked thie ct that in Lil ci f ndant’s machine nae the 

l pair, respectively, was stationarv instead of movable, as 
Sprague patent; nor of the fact that the dies reciprocated ver- 


but | 


] . 7 ss ¢ Pie ota . ~~ 4S » eecy ° 
horizontally, as in the Sprague machine 
ee ae } } cad 
: rer i@ merely Ttormal ana ra ~deaealeing 


not in any essential particular modify the opera- 
} 
; 


’ . | 
t j 1 Ea 
( CSUIL PrOCGU! 


° oo me i yt Be 2 aN 
he mechanism of defendant’s machine with the 
‘ 


a ? ' e?) mC cy} }«) } ’ t thea ra } : ‘ +3 yt ‘ "ES 
if i i =a SEP | cA i \ ae, Liit COMvoDLNALION ( pal » 
i ‘ 
‘| : } . 81> ry ; > : 4+ ee) a ae 5 ; 
eC third ciaim oO] letters patent 225,156, and 1f you find 


nation in the defendant’s machine give your reasons. 
A. | do find upon examination that the defendant’s machine con- 
| the invention set forth in that third claim, which covers, as ] 
lerstand it, the combination of fourinstrumentalities: Ist, 
idrel of such an outline in cross-section as will enable 
| 


dies, when acting in combination with It, to lmpart the de- 


vuration to the lever; 2d,a punching nts peri adapted 
Rae, Se Seeger me Pale: o 
sultably Shape d blank from a thin sheet of tal; 3d, 
ries of dies, whether they be two, three, or more, ners when 


+7 i , . vy by ee _ +}, _— Ieal } + 4 . . 
used In combination with the mandrel, to impart to the blank the 
/ — ] . > fo rvss asa £3 : 7 3 S an . Bs 

lesired configuration by a series of aber. ae bendings and swag- 


- d. ith. a carrier which Op rates to le ( ] the blank to the first 


of the series of bending dies and also moves forward the blanks to 
| ends, the blanks being advanced during ¢ 
thie Ir] anipulation by reason of the end of one of them 
thrust saoaciaal the end of the preceding one in the series. 
Ir the Sprague patent 225,156 the mandrel is marked M m ™? 
he punch whiel ) ank from the sheet metal 1s marked 
C2; the group of dies which form the 3d element in the combina- 
| le mati “ee if der a and the two pairs of dies N’, 
UUM neh, DY their sequence e of Opel rations in combination wit 1 the 
mandrel, bend and sw: re the blank. into the complet ted bue kle r ‘Yer. 
The 4th element in the combi nation is the carrier marked I 7@ 7’ 


ecelve the successive 
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ne ted j _ aes Bie boc — eae ree es ht apo 
it is seated 1n a groove 1n the bea-pliate and has a reciprocating 


motion Imparted to it, 1ts line of reciprocation being parallel with 

i i = | 
“ . ] i i . . 

; } \« , | sn : ] | ? } 

the sides of the mandrel and with the walls of the throa 1 | 

tas 4 l , kL {", f ; littl } } car +1 " ee | tC 4i ee + > ¥ > 

crix. LS Uppel hice IS a 11tbie DEeEIOW Lie UNwpelr Tat OO! LLC PLiaALeC UPOT}l 
| i } A ; 

: } } ’ , } ’ “te. , 

, Ome ‘ + yo , . + 

which the flat blank falls from the punch. and it ear sverse 

] i / hy] r ] Seite it a +} aes og ae, a oa 

prace, t which at CaCl) reciprocation ChHevaves WIitl Lhe Tab VIANK and 

| r } oes. ae 1, 2] 

pusnes 1t Onto the matrix beneath the ftoidel 

> > . ; | , 1 j ] 
Anothe Hart of this carrier, Marked 2@ 1n th ‘ ravi (TSS, 

A 

ies - ig ] — enka a {" BS 

extends ey VYOHNa or Nn agdvance i tis l Svers i | Dro 

. és : ie ‘ 4 ! - > 4. " i .> ! 4 | + | + i + 

ectlngeg end @ at each reciprocation DasSses LHNPTOUCT ne bHTOAL OT the 

: < i 


at , a none } _ {* Bi i, } j i } 
Matrix, the slides oO] whose Liwroeat 1b GtS CloseiVv, SO that at eaecn 


44 reciprocation it (the projecting end) pushes a U-shaped blank 
out of the matrix and onto the end of the 1 | 

"DP hyd Jthana!] x ii dilietan vo eid ‘acaa ; sie Cle 

Phus, although the spracmue carrier 1S made 1n one prece of me 
it has two separate and distinct engaging portio ro rs 
funetions of which are separate and distinet from each other, the 
one, the transverse plate 2’, acting to push a flat blank from beneath 
the punch over onto the upper face of the matrix: the other, the 
projecting end 2, serving to thrust the sh | blank out of thi 
matrix onto the end of the mandrel, and, by =O t | LJ-s ped 

e A 

blank enoaging with the real end of the preceding’ 1) irtial] J formed 


, . , " CY . e - mt ~ # > ] } a 3? + ¢ | ; , > i- ie 4 
lever, advancing such partially rprmed tever to the next palr of dies 
2 : } . } , } Balle Bo : we | } 
In the series, sucn partially iormed lever STdadInNes In tne mandrel, 

on | ; , - . 4 + +f i | * | " 

It Wil] be understood irom eCPXAMININYG the patent that the wpro- 
ecting end, small 1, OL the Carrier, tue [ “Shaped bDiank, the partially 

e.4 ~h “a 1 7 
] i fevers, 1i there wy l U! 


J 
formed lever. ma the Completed 
; 4 


drel, all travel during their progress through the machine from the 
matrix to the opposite end of the mandrel on a Ine coineident with 
the line of reciprocation of both parts, 7 7’, of the carrier. 

In the defendant’s machine I found what I understand to be sub- 


stantially the same combination of devices cS th if vie | 1\ =| 
deseribed: Ist. There was a punch which struek the blank from a 


thin sheet of brass. 2d. There was a series of dies, co sisting Or a 
matrix and a folaer, which bent the blank into U-shape, and two 
other dies which successively formed the U-shaped blank into a 
partially completed and a completed lever, the lever in its successive 
stages assuming the shapes represented by Sprague’s Iixhibits U- 
Shaped Blank, Partially Completed Lever,and Completed od. 
There was a mandrel corresponding substantially to the mandrel 
marked M m m* in the Sprague patent, such mandrel being 
arranged in the same position substantially relati ie dies 
including the matrix when the U-shaped blank was being pushed 

from the matrix onto the mandrel. 4th. There was also 
45 in,that machine of the defendant a pusher, or carrier, 

which thrust the flat-blank from the position in’ which 
it fell from the puneh over onto the matrix in proper position 
below the folder. There was also a pusher, which, when thrust 


forward, passed through the throat of the matrix and in close 
contact with its walls, thereby pushing out the U-shaped blank 
which had been formed therein by the folder, thrusting said blank 


onto the end of the mandrel, which blank engaged wit! 
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‘ = —— ate , (eee | : ? 7. See es i | ee : 
hections and camson the drivine-shait, or other equivaient devices. 


as havine no signineanee or bdear- 


pnp . } } : ] el : . ] _" 
7 Ine Upon the matter or Clalm under consideration, because 
am ot fe leoryt’ rehina § hat! halt] y +i arte t 41, 
ee Lileé (WeTehnaadanes Wach iii WOLTI PUSIers ] Pats OL toe 
A 


‘ 
= : — 1] } re rt 
Vv upon parallel lines. acted 


et —_ ee ye Po 
upol) the same parts o1 Lhe Incomplete and eompieted DUCKIe Levers 
i : i 
‘ ] 6) ' i shane awc 3 lan ; ae wend | 1, 
at th Same stages oO} pune hing and bending, and with the same 
7 } ’ ° ‘ 
i = s . . . | t ; 
resuit as do the corresponding parts In the osprague patel Led Wa 


| 


‘ ' 1 > ] ' — ‘ : } {* ] 4? cy —_ a R. 
(J. LQ, ( Oh pare the mechanism of defendants machine with the 


‘ : . 7 ° . . ae : : . ie } ' . ae * { aie , 
Sprague machine, referring specially to the combination of parts 


f 
. > " : . " } . . } , > ’ ff 
. >} . ¢ " ai< 7 ' i 4 Te, oy f «)e) >. ‘) , + . 
speciled In the fourth claim ol! letters-patent Z20,100, ANd 1T you 
find We] . by wstatat 1} th clafey lant’c geht : cri t7 OQ \’ 17)? yg a+} 
md sueh comoihnation il Lif Cre NGantbsS WaCIILII LY YOULL ITCa- 
SOLS 


\ ] ey tr Y« ] ] 17 ane 7 ‘) AN sy ] ‘) ; 7 + | ' — ; . 
fe | have made the desired eXamMlbhation and am of the opinion 


1 | } : | } Don } + = wae) | $s} Ba . bod a . ) ? : 
that the defendants machine, when i SAW It. dla CGontaln the com- 


= ° : > 1 ae r oe a 7 ™ } . ] x i] f° , 1 ; 

bination ol devices Which 1s embraced 1H that rourth Claim. 
rh} rehin to | ry op Beare! - , : Y es oll 
Phat machine contained devices whit 1) CO} responded to each and 


every of the Parts Ol Lhe Sprague patented machine, whieh are desig- 
nated OV ietter In the urth cialmM. Phe matrix aha imider were 


. } a =i . ; . 4 , : : . a . aa ; ™ } 
l\dentical 1n their structure and operation so far as relates to bend- 
i 


a ed ae — _ eS le Oe Nae Romper sees ye Seay 
Ing the flat blank into a [ “Shape, and then withdrawing a folder to 
: ‘8s Be ae : oe a i — cai } a aia eter a 
permit Lhe priacine of another flat blank Upon the Matrix, 
rin] - " : 3 i" } } Baa ss ’ 7 Tat | a a = ] , 
he dies in the defendant’s machine have substantially th Salt 


ce 


conformation upon their working forces : 
} Y ] ] ] ; 47 

and they operate upon the | -shaped blank in the same manner su 

stantially and produce the Ssahie result. 


' AF oe Pi pe Va) } ‘ ‘? r ‘ ,% . _* on . } > ¥> >? ’ —e 
he dgdefendants ales ado not have anything WhIGh cor} Spona LO 


] | ‘ . 
; . . + } <c ’ | 
have the Oprague ales, 


‘are the Nivalent of the recess n’ or the wedoe-shaned tonceue 
or are tie equivaieh O me FeCeSS 7 QO) nme Wweave-snaped toneue 
» } : ‘ : ; » in ge } sno — Pe yon 4 | 
nm? shown in the Sprague patents ; but | do not understand that the 
. t , F } ? | c* 
dies Must have these features, the reeess and tongue, or either of 


: Pe 1 7 ee ae ; 
them, In order to come Within the scone of that claim: nor do Iu 
derstand that both dies must reciprocate in order to come withii 


~~ 
‘ 


‘ >) {" | ot a er } as ' > e aa . as “ ; ‘7 ‘ . ie 9 — 
the terms of that Glalm, because such reciprocation Ol both gies 1s 


not essentiat In order that they should properly shape the 


4S lever: henee the dies Lhh both mInachines Operate substantially 
Be a: ' — — ' Sees ! 
ailke with the Sale result. and SO lar as that rourth @ialm 1s 


concerned one pair of dies is the equivalent of the other. 

So, also, the mandrel in the defendant’s machine is, so far as re- 
lates to the confirmation of that part of 1t against which the buckle 
lever is compressed, the same, and its function is the same so far as 
relates to its operating 1n combination with the dies in properly 
shaping the lever. 

It is true the sides:‘of the mandrel occupied horizontal planes in- 
stead of vertical planes as in the Sprague pstent | 
U-shaped blank was being pushed out of the matrix it occupied a 
horizontal position corresponding to that of the mandrel, having 
been oscillated Upotr its trunnions after the folder had been with- 
drawn in order to present the U-shaped blank in proper position for 
being trausferred to the mandrel. 

During this transfer the carrier passed through the throat of the 


“= ¥ 


S- Dee >i » ia Shiell he é 
Te gee Imes 10) to ‘VW and Wnes 09 to Od. 1NnCc 


IGGS MANUFACTURING COMPANY VS. 


ne as in the Sprague patented machine; and while | 


clear in my recollection as to whether this carrier which 
UOT) t | matrix Was 1h Ol and the San1e piece with the 

. moved the blank onto the matrix, [am unquestion- 

ion that 1t was the full equivalent of the Sprague 


ie combination covered by that fourth elaim of that 


ns lam of the opinion that that defendant’s ma- 


i < 
| t | eombination of devices reeited in the fourth 
* \" pe) 
ee { iv Le A | " 
rad / } ~ I ) k 
t ‘ | ci Lid 


H. Ho. I ' ntinued in ehief 

ff defendant’s machine with the 
¢ specially to the combination of 
. claim of letters patent 228,156, and if 
ie tion in the defendant’s machine give 
: ie desired comparison, that the defend- 
1 that combination. although not in the 

is embodied in the Sprague patent. 
it fifth elaim,. the essence of the invention 
the combination with the mandrel and the first 
‘dies which act in conjunction with it, of springs In- 
veeh thi (lies and the mi ehanism which advances them 
: wndr | ee agvalnst the U-shaped blank. by tl positive 
a Is LO Say, a movement which near its close is ra | 
he funetion of these springs being to mmsure that, even 
positively acting mechanism would of itself permit 
be withdrawn to such a distance from the mandrel that 
of the legs of the partially formed lever from the mandrel 
ich as to create a hiability of the partially formed lever 


ping over the rear. end of the completed lever, which 1s in 
of it, (between the dies O O,) and which is advanced on the 


D\ t hic pa ‘tially formed levi r, as it—the partially formed 


—is being advanced from the dies N N’ to the dies O OQ. 


deseription of the construction and operation of these springs 
usive, page three, 


. oe . wih = {* + ’ ! . +? , ‘ .7® . eT i 
i) LO DD, DAMe TOUr, OF LNe Spracue natent 22S 156. 


— _- . } 
' 
A 


vious that such telescoping would be objectionable from 
| 


] i] : ‘ = 2 ° . 7 - - 
t that at the point where it occurred there would betwo thieck- 
of metal Interposea between the die and the mandrel upon 


ide of the mandrel, instead of one thiekness upon each side, 


A 


s when the machine Is operating properly. 
>a a } } a , } My . a ° 7 bd bd 
It will be seen that sueh doubling un of the thickness of 
‘ A 

} } = ai . a . 
rass petween the aies and Lf mandrel would seriously and 

1} : _ 4 » fe PY, 

neeagiessly OVerstralh WOrKinYg parts of the machine. 
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x TY " ] fa) : m a8 . eg j ¥° 
Now, 1n that defendant’s machine. while one of the dies was sta- 


tionary, and there was no spring interposed between the movable 
‘ s 


die and its actuating mechanism, vet substantially “the same result 
was obtained by so constructing the mandrel and its support. that 
it, the mandre l, pressed ONC leg of the partially formed lever AGAMST 
the lower stationary die, thereby practically preventing the adjacent 
ends of the partially formed lever and compieted lever from tele- 


SCOpInga, as l understand the operation of that machine 


it Was, Of course, neeessary\ that the mandrel and LtiS SUDPPOrtL, OLE 


| 
| 
1 
i 
; 
lf 


oat } Sr oe ; ae. a. oe oe somes ; sas ee 
QO] both. shot ii fa VE sufhicient elasticity to peri] Lone mandrel to 
+) ny ti] ] » 4 ps yr - > | l] 1 1 7  F ; 
Te he) Will 1} iOWe] STELLION ry (Lit \\ eT) bit “ ii Slane: iif \ is 
} ? , } | } ? } 
thrust upon the end of the mandrel, and to return toward the man- 
) } | ; ] ] ] | + ‘ } 
adrel when fe reed down by the upper di (the tension oF the mand 
| . , ; y ] , , 4 + | 
not pelhe sulhelent of tse! to bend the OTass), ANG tO PPFess tie iOwel 
© t | ] {° / sf io i} ‘ 
LOCO” OT Uli partially formed levei against the movadbie iower station- 
,* * ); | ] +? . ’ bh! iz ) ] \ +} | 1 
qgie arter wun Ippel movable ate Mas peelh WItTHNGraW 
. ' ’ . . * . , 
} ; . ’ 4 5 . + seta t > i i é 
did not examine that machine with sufficient eat » be able to 
} } ] } 
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Understanding OF the matter 1s right then | am elearly of the opin- 
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Onl Thal SUCH CONSTPUCTING the mandrel and support, one or both 
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of them, that the mandrel shall act to press one leg Lilie CLAity 
} . ] a ’ } } 
con preted lever ivalnst the stationary die to preve nt a recoil Said 
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tne dies to tiv mandrel as being a merel\ formal immaterial change, 
I ] ’ . Y one . WER : emoan iy mn tt, 
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recited in the fitth claim of the spracue patent No. 228,156. 
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speeihned In the itst Claim of ietters patent No. Za1, koe, ana if you 
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A. I think the defendant’s machine did eertain the 
er “ | 1: - . mn 

which forms the subject-matter ol] that first claim, which, as I un- 
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tion which forms the subject matte r of that claim, which covers, as 
l understand it, the combinat tion of three instrumentalities, to wit, 
a die which strikes out blanks from a thin sheet of metal as the first 
elements; secondly, two or more forming or bending or swaging 
dies, which, by their successive oper: ations, convert the blank into a 
completed buckle lever; and, thirdly, a pusher or feeder which 


3 : ; page ge 
takes the blank from the punch and delivers it to the first of the 
series of bending dies, and also specisncce a partially formed lever to 


1 


a position where it can be acted upon by the next pair of forming 
dies. In the Sprague drawings forming cel of this patent 251,199 
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there are shown three (pall 3) | bending QO] forming dies anda there 
. ] ey. : — 7 | ] 

were 1n that defendant’s machine three palr Of Similar dies arrangea 

. ] * ’ } : 1 : } a ' “yee ° 

in the same relation to each other substant! ally, and by means ol 
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the succession of operations producing frem a flat blan 
buckle lever like that represented by the “Sprague Exhibit Com- 
pleted Lever! 

[t does not seem to me to be necessary to describe’in detail the 
construction and relative arrangement of the elements embraced in 
that second claim, oe ause they are the same parts as are recited in 
the third claim of patent 228,136, except that in that third claim 
the viens he: entered as one of devices, while in this second claim 
under discussion the mandrel 1s omitted. 

Bv reason of this omission this second claim issomewhat broader 
In its scope than the third claim of patent 228,156, including, as it 
does, only three elements instead of four. 

But as there was nothing in that machine which 
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took the place of 
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the mMaharel or perlormed its off ice 1t seems to me that it, tne 

5-4 said machine, 4 the invention embraced in this 
second claim, as well as tl! which was reeited in the third 


claim of the earlier patent 

(. 15. Compare the mechanism of defendant’s machine with the 
Sprague machine, referring specially to the combination of parts 
specified in the third claim of letters patent 231,119; and, if you 
find such combination in the defendant’s machine, give your 
reasons. 

A. That defendant’s machine had in it the invention covered by 
this third claim, in my judgment, the parts which constituted that 
invention consisting of the same devices referred to in my answer 
to interrogatory 12, when describing the invention covered by the 
first claim of the same patent. 

In that answer I endeavored to explain that the wedge-shaped 
tongue n°, shown plainly in figure 6 of the second Spragu 
entered into the combination there under discussion as a support to 
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press the bit of the lever up under and against the rib m of the 
mandrel, to insure that the U -shaped blank should be held in suit- 
ble position while being bent against the mandre | : but 11) the 


Sprague patented machine the tongue x? performs an additional 
function, which is that of determining the length of the lever bit w. 

This | understand to be quite important in the manufacture of 
this class of buckle levers, in order that when the lever is placed 
upon the buckle frame and mounted on the central bar of such 
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mxXxan MatION OL WI1ItNeSS Dot BLEDAY continued 1n ehief: 


] a 4. ] 

n ou previously testined, seen and exam- 
. TIN Oaait] ee ' 

' bin Hith and Griggs Manufactur- 


0 | 
Company's factory at Waterbury, Conn.; if yea, when and how 


. } : | 2 ) . . F 7" e : } . : 
.. tf have examined that machine tor making buckle levers. In 
I9th, 1SS1. | went to Waterbury for that purpose, and ex- 


Mmined Lile nee lane earefully. both as to structure and mode of 


while it was being used in my presence for making buckle 
lv. kor what purpose did you make the examination ? 
} : ha le under my direction drawings 
which would illustrate iis structure and Ope¢ ration. 
(). 18. State whether the machine has been altered at all since 
saw it, before your former t stimony 1n this cause. 
ht changes in details of con- 


} a 


: ] 
A res; there haa pvpeen some Sil¢g 
, 1 j ee on eae en ee ae pith caval aaeage . ae dee = “ i 
(). 19. In preparing your drawings, was your object to show the 


PathVe parts oO] Lne machihe as Lhey how are simply , Or WAS 1t to 
show the Op ratlve parts ot the machine 11) both the unaltered and 


altered m 7 
4 ; * } r 7 a7 ; . . > : = ; . 
.. | desired to show the machine in both forms—that 1s, as it 
‘ttae E- 11 H 1 fo pat sar : ce 3 — IS {} : } P . %% " | } | s&s 
i Wiitil il flit CNAalTnlhed it Lil 5 Ala as li Was V eh eXani- 
ied it the last time 


Q. 20. Please produce the drawings prepared under your 
ahs, directions after the se ond examination ot that machine, and 


explain the same 
5 ] | — — ° ] ] ] + S . ¥ . : vate. - . > 
\. tbhavein my hand a sheet contalning foul ngures, heure it 


being a partial vertical section of the Sprague machine, showing the 
| and plate D which punches the blank from the ribbon, 


ys) 


the matrix L and folder @, the mandrel M, and one of each pair of 
in this drawing figure 1* is a similar section of that Smith and 
Griggs machine. 
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LEONARD A. SPRAGUE. . 


There are slight differences in detail and also of operation be- 
tween the two machines. 

‘or instance, in the Sprague machine the die or punch C? strikes 
out the blank by punching it through tl in | 
whereas In the Smith and Grigg machine the die C*® serves the rib- 
bon, cutting oft therefrom ra serles Ol blanl 
dies behind the die C? punch slots in the b 
position of these dies being shown in dot | 

There are similar punches in the Sprague patented machine 
marked e. 


These punehes and dies in both machines are attached to a re- 
A 
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: : s éé : , } : : “= ~ ee pa , : 
CIprocating qi1e stock ] head LL al each reeiproeation of Whieb 


Ee i 


Re. i 1 7 ae _ ; : = oh. ee ' PS eee 
there 1s formed a flat blank shown on this draw ne, the oprague 
= opm. . Rae ] QO ei fe 2 oe ee 1.1 a s. . 
blank beIng marked heure 2, the Smith and ¢ miges biankK vVeINE 
lhl ried fionre 2 Th ; itbLers f poferenee wnon thes fhonmres an { 

arKeEG Bic? Ud f hale Lit CULLCIiS Ul reierenc all | Oli ULI ‘ PIS LEL CO, CALE, 
. > 1} 7 , ] ] } } 
‘ | > ‘ i | . . " > 
In fact, upon all the drawings which I have had prepared, are those 
— ' 
i < FS i 
, . . 4 m ‘7 y >. “¥ . } ' ‘> ‘ ’ Ls i - - 
which are used In the spracue pate hts to designate Corresponding 
. ‘ 
MWArts : Al cd ee ord r to fs Nlitate a mComparison yt the defend: Hts 
Dall . | een ill rare] i‘ CILIA al COMMpParison (i Lilt CiCicCildatis 


7 } > i + ' » ] a + 
machine wit ised the Same ietters to 


; re : 
designate parts which appear to me to be the equivaients of those 
: e. a ata ° . ° > 4] : a 
which are referred to in the claims of the oprague patents. 
i ‘ i 
] 5 eas al Pe: 1 r ;; } : aa Y , ee 
Another immaterial ditferenee between the defendants machine 
] } .." + ‘yy »yve? . 4 : ] sy ] : i] - = . . 
and the Sprawue machine, as illustrated in the drawing, 
= " al 
. . ° 3] cr : } . : Fi = i _ . 
()] is this Ili the Op! iue maehine the flat blank. as it und - 
] - } 
myoes th SUCCReSSI\ C Opt rations ol ben Wns and swacging, moves 
fy - y] . | ] t{ >| 1] | ] T 1) ] t? = YY) ly eo by )eay |- > b 
rom right to teit, Whliein the defendants machi Ne DiIaNnK WOVEeS 
ss . . . : 
irom leit to right. 
i vA — i or | } en oO _= ] lta. } — 
| desire to add that unjess the machine has been altered since I 
, + wf ? } ? rte. , : 
Hirst Sa VW [4 mV auusWw r £t) qui StION ¢ SHROUIC a) moadmed to this exX- 
> > } Py ' 1. | ? ~ ? } se ee Dad } 
tent: that instead of the blank (the flat blank) be ne pusned througcn 
1 -_ } ‘. a4 ae } ee ee eee ' , 
Lie bi d-plate over Which the ribbon is red, the dDlank remains upon 
‘ s 
iia: Bac ) ae aes filha nhl re 
tone wv d-plate Wi) le I he pie ce W hich is cut out of the ribbon between 
} i bh] » be . y)) +] «Cy ] , } ] } t +} ) T , +] , 
Lile MmawnRKS IS DUS pedi LiINTOUCTI <i SiGQdi Lil the VCU-pia ‘ ‘ ~~ OUS itl { it 
l. Re — = 4 , ] " ' > a ] ] + | , : ft t ye ] t ] 
Hat bDiank near its ends elhne punened by the same stroke OF the 
es ~ Ba os om ] , {7° ] } = . , 2. 1 | * 
die stock” which euts off the blanks, inst id of be Ir puUunene DY 
‘ 7 . ’ ] P “ " i. . , } 1, : 
ad prio! stroke, as 1n the Spracue prcrle hntred machine 
ly yry’ ot] } ) s 1 +7 : } ; a ail 47 
I make this correction, not beeause sueh difference in defendant’s 


l 
machine would invol 
the question of its el ; ; | 
the various Sprague claims to whieh my attention has been directed, 
but for, the sake of greater accuracy of statement. 


I have not shown t he mechanism, 1n elt her the oprague machine 


oe es . 
ie resuit proaueed, or 10 


» { lan a ‘ »| , Y rhinl ; r\* *f t + Nis .¥ rIINSL . 
or the @gerendants machihe . Will a Lrpat tS to the dies oO} Pull reS 

= . Bi ; } _— ac ae 37} re eee ot ’ ff 2h 
their reciprocating motions, such devices being substantially of the 


construction usually employed for that purpose in machines of simi- 
lar character. 

(Complainant offers in evidence the drawing ref 
witness, and requests the notary to mark the same “ Doubled 
Drawing No. 1 (flat blank mechanism)”, whieh is | 
J. H. H., nutary publie, ete.) | 
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LEONARD A. SPRAGUF. oo 


mandrel M, which lies flatwise to receive the U-shaped blank. <A 
pusher, Pea snipes. a on a line substantially parallel with the ribs 
m m* of the mandrel entering the throat of the matrix upon that 


| 
side which is seen In Rew ‘e 4", pushed the U-shaped blank out of 


! 
the matrix endwise in substantially the same manner as the 


pro 
jJecting end z of the Sprague carrier pushes a U-shaped blank out o 
the matrix onto the Sprague mandrel; this ate and the one 
which pushed the flat blank onto the matrix, although actuated by 


different cams, were so timed as to act substan tially at the same 
time. 

While in the Sprague machine such blank is ypushed fron 
matrix — onto the mandrel, in the defendant’s machine t 
blank, after leaving the matrix, passes through a wall or 
plate, D’ pyvand I“), before reaching the mandrel. This inter- 
posed wall was ap rently .. l bc he machine to support one of 
the trunnions of the matrix, and has a slot cut in it of substantially 
the same form in pi as is the throat in the matrix below 
the ribs m’, so that the walls of such slot form practically a contin- 
uation of that part of the throat of the matrix below the ribs m?,and 


— 
—" 

a) 
me 


—_w 
~ 
- 


serve to guide the U-shaped blank, as it is being sani from 
65 the matrix by the pusher, and, insure its delivery upon the 


end of the mandrel, the blank which is bein 
the matrix and into the slot pushing the preceding bheeth out of 
q ae | / at eae oF : 
the Slot and OQNLO Lne end ot the mandrel. 

The U-shaped blank, pina on the end of the mandrel. was located 
between two dies. N N’. as in fieure 5*. oce upying substantial] 
Same posiil Ion re lative LO pte. and mandrel] LS does the U-shaped 
blank in the Sprague machine, these figures, 5 and 5*, being trans- 

I = < © 
verse sections taken on lines 2 2, figures 1, 1*. 
or die N/ Was then brought down Upol the bl; mnk and mandrel 


into the position shown in figure 6*, bending the U-shaped blank 


+ 


icaciad the rib m of the mandrel, and forming aiso a bit at the 
closed end of the lever, making a partly formed lever, Fig. 7*, the 
same as is done by the Sprague dies and mandrel. See Figs. 6 and 7. 

In figures 4°, 5° the smaller ribs m? are shown in elevation at the 
further end of the mandrel. See also ig. 1' 

In figure 6* the ribs m? are hidden by the lever and dies. 

(Complainant offers in evidence the drawing referred to by wit- 
ness, and requests the notary to mark the same “Complainant’s Ex- 
hibit Doubleday Drawing No. 3 (partly formed lever mechanism),” 
which is spe done. J. tH. H., N. P.) 


(Here follows drawing marked page 66.) 

Witness, resuming, testifies: In figure S* of the drawing, which I 
now have, O O are the dies which complete the lever by bending 
the outer ends of its legs around the ribs m? of ni mandrel, the 
partly formed lever having been advanced on the mandrel to a point 
between the dies by being pushed forward by a U pec blank, 
which was th: ust between dies N N’, which in turn had been pushed 
out of the slot in the wall D’ by another U-shaped blank, which had 
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[t does not seem necessary for me to deseribe the uses of these 
ribs any more fully than I have done it | 
12 and 158, folios 71 to 75, inclusive, an 
Is cause. 


° ] | 7 ? 
Adjourned, by consent, to November 4th, 1881. 
NEW YorK, November 4th, 1881. 


Testimony of H. H. DouBLepay, a witness on behalf of com plain- 


‘) on apsene eh sual i? er , ee ee ee Sa 
(J. 21. th your Judgement ado the alterations made in -defendant’s 


Machine since you first saw it prevent its embodying Lhe inventions 


patented to Sprague in the two patents in suit? 
A. NO: they do not * prevent” its embodying most of shose In- 
Ventions 
(J). 22. Give your reasons for the last answer; and, if your testi- 
MmOnV as to Lhe original machine of defendants ne ds any 
fat modifications in order to make it applicable to the altered 
machin please give such. 
\ ln exam 1o that, defendant’s machine the last Lime, on UOc- 


upon the mandrel 7 
As shown in “ Doubleday Drawing No. 3,” the dies N N’ have 
each one groove adapted to press the metal around or upon the rib 
of the mandrel, thus forming in each leg of the partially formed 
lever one-] f the seat which receives the central bar of the buckle 
fran t portion of each die which engaged with the partly 
formed lever between its seat grooves and its open end being sub- 


ae, a: ee i] ae pope ae , 
Stantiaiiy Hat and smooth, thus necessitating the emp!'oyment of a 
> } 


marked O O figures 8", 10°,“ Doubleday Draw- 


I 
— 
~~ 
~ 
- 
a 
—" 
-— 


. . ‘ F , ; . 

O he small gwrooves near the ends of the legs of 

} } es oe } : Oh " j a : ; ] ; be es ‘ 

the completed buckle lever, figure 9*, last aforenamed exhibit draw- 
1hnie 


7 i | ] — ] °é)} ’ : ] ; +f aw, 4 : } | 1/ ‘) 

In the maehine as | last saw it, the first pair of dies N N’ had 

‘ +} } Bead eee ai se ee Sa a 
hot ONLY the grooves adapted to form the seat @rooves ur Ww”, but also 


: ! C | 4] 
the @rooves or recesses adapted to form the end grooves w’, the see- 


. . a . s pan a oa ‘ 
ond pair of dies having been dispensed with. 
i 
<4 } ; : , ' ny aes pe ‘an veer 2 eae © 
| did not observe any other alterations. The result of this modi- 


fication in the defendant’s machine ts th | 
ed into a completed lever at a single impression of the 
dies, Instead of requiring two impressions by two sets of dies, as Js 
the case ii the Oprague patented machine, and as was the ease with 
the defendant’s machine before the change in the form of the dies 


[ do not discover any necessity for modifying the opinion which 
| have heretofore expressed as to the defendant’s machine embody- 
ing@ the inventions embraced in the Ist, 5d, 4th, and Sth 

i] claims of the Sprague letters patent No. 228,156, and of tl 
inventions recited in the Ist, 2d, 35d, and 4th claims in the 
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Adjourned, by consent, to November 21st, 18851, at 1 o’clock p. m. 


Spo 
a 
2 
\ 


| ~—w * — , 
: ' 
| - — on at e j —_ P ' 
i — oo aatned > = . 
. — = ‘_— ~ ae pm _ . ' 
f — -_ va eo a 
, - 3 . y ‘—_— —_ ! “ 
~ t ~ f . - =) a - —_ i 4 
ow «© ped ~ = am r ’ = amd - - ~ = PP rf pean P 
= — . a _— os =, ~e ‘a ow | ‘ 
| . ° - - ° ~ 7 1 > oe 
- a = ~ - *y or - dete " = ~ ~w aint ' ' 1 ' 
“ — a i - — y a 7 - - ' a e 
= = mn fe e _ < op ~ - ous ~~ , ‘ 
r * ce) ~ eoall ” — - . o-~ oud j . 7 “ od > ‘ a dg — on 
~ » ~ ° oud ~ - ~~ me ae ~ =m, — ~ . i ow ‘ail _ —_ = 
~— * ang aR ~— ’ Sd - —~ e ond aoe 4 — > — —_ —_ — - 
de _ _ all i + _ - —) po 
a os re. Pm ae —_ . amg ~ | — ~ as ‘ A -. po . _ _ 
i wt ~ p= = pte. o~ — quad a ’ om . — — _ | | 
j ee J . a ee _ © pun ~ “ ~ . ow ‘ _ ad 
“ — 4 — | . 4 a f LA = ai — — 4 ons - pom ee | > - sumed ° 
f pe — Ban. = a & = ; r~ - | ~— a a — 
f an od —_ — a - Z “ rr os — ~ ~ = ~~ —) ~ ~ > 
- ie de dione # ‘e- wet — r, _ —_ ‘4 “ — om p= ee] ~ 
- _ = - ~~ ° © pum ~ _ one _ -” “~ — a 
— eo ° = , | " — . ~ — ) = . “a 
- ~~ —_ =e) - ~ ~ ‘_— e “ww i - - _ - _ - Pe meee _ aad ; 
~ , - ° - —_ “ ° p< ~—w ‘ 
- — — a “ - ee m) . 4 vw _ ~ = — a lead ~ - f —< ‘N ow J 
~ SS =. L Se < = ® - x ao ~ : Som 2 
- a ~~ - - F — roa peated a ~ . > , ~ 4 ~— : 
= a ow . —_ aed al - — = ~ am - a _ 
e - - on - - oon an a ~? i -— — 
“ , | 
2 —_ a) | a. . moss : me ce, = ' ar | te " whens wv j ’ ; aT : 
Fa . -_ ~~ Prec ~< m M = ~ rm an _ . al = f ~— ae mo — : 
—_ oie ~ ot f —_" pa 2 “ “~ ual f = awd om ' ene | ; 
. - — 4 - ~ rnos . 
_~ — - ra Ss oe ~ af ~ le deus a ated » omas a Pree q 
~ aos ‘ — be om r — =~ ed —_- ~ a — | Pw =| ° a ‘ 
r ° . es _— ~ f ow —w ~ aan ‘ 7 = = -— = . 
- ~ ° / ° ~ = — ~ po e = 
eins - nw. ws ‘ _ ae — / o z ics ° 2 ra - , . 
s - oa - = al ae —_ - “ p—w e ‘ean om _ — 4 —_ ee! ww ~ = ” 
‘ - - -—< ~ ) —< _ ’ 2 
_ - | - ~ ‘ on — - - —~- oad ow me - — a — - 
~~ ~— - a - tng . a) en fj -” —— = aw , 
- j . ——n - _ domed am — . © od - oo 6 a on an, a —— 
» pal ~ 4 ;. Bete wi f + “ ow : 
~ re o - now ol . pad — al = ~ es ~ - _ — } ” J —< a pe ——— _ 
med oan n ww ~ ao a ~ a - m= = met 
- we a , ~ i. a | - a — e~ = a - 
anu —y | “~ — - ~ * . aad _— _ 2 ~ - =| 
~ ™ er — - . x a _ “ un > » - + J ade a * | (+ a) 
~~ o - poe — - s “ . . - Bint ~» 
~ “ now - - Pp ~ > ~ - = - = - er 
. - — man « P ~— -— - —< 
- “ + —* me fom ~ . one ~=— 
, ' = nd — - ~ we pe = ~ on — - f . 4 at - ow a 
rr j x —< _ . « . ‘ - ‘ 4 — - “ ” j = _ in _ 
= | + ” - J < oo cel - ~ “ ” ow ome) ~ . vu ~— 
~s - > ~ bed © pay P a - a ‘ - _- = eee men ~ 
2 - —— ° m _— ae vue —— om . pie 
4 ~ + pro ~ ~~ - 
=e > Pa —_ 
. ‘ 2 = < J 2. nae 4 gues no - f © ome . 4 j Mi 6 sad -" 
o + . lL a -- . f f ‘ -_ 
» | L te oad = + + “a — . - an) _ wee = 
j os » - s + - a woe “ ~ ~ — 
2 : — . ~~ ” j P “ - ” ; _ 
, . 3 ‘ pomaned : oe - 4 rm. . 
~~ 4 - * v > a — 
f - 2 . ~ ¢ . jf < — 
. " is J j . oul r > 
? ~~ a 5 , . , 
‘ a] # , ‘ . “ - j - _ - ~- ~ 
, a s . << nd , 
~ " on - 
- } ~ — ; ‘ i , Ss ‘ . 
’ = ° pene ~ f 
i 4 am ° ™ = j 
. < t ’ < - 
, < ‘ _ - P “ . - = Fae - - . ye —_ sf 
ail . j f a 4 - ~~ ’ = juncomnend 
a ° . 7 , a = ° 
. 7 4 : ’ j “ . » - uM 
f ‘ - js ‘ — . : 
_ ~ , ‘ “ 
° r 4 —_ : ; =) 
° - - + J e - - 
- + 4 
> 4 ; n ° — atl ‘a . ~— , 
: f - - ~ : 
‘ 4 . ~ a 
. s - “ 
~ - i 
. , a ~ a 
: « ~—< ‘ a s j ° 
j a - - ; 
- j - - 
wal “ 7 ° ; 
k a . + 
oe ° ; - » 
H- “ * o a aan 
— 4 f a = 
‘ - 4 f 
- j 7 
" 
, r . f ‘ 
j 
f y ‘ , d 5 ’ 
f ” Jj , ; a ’ —~ 4 “s a —/ 
— 4 ra - - — 4 beeen _ - . 
» 
- - i A —. 
‘ F j f . 
J ~ - 
4 j ’ ‘ ; . 
» s 
p—~ 
+ = F +. | 
j e 
j 


[ 
H 
: 
> 


bee 
- 


a 


KONALI 


] 


iy 
mahare 


LWI1T); 


‘ 
< 


+ 
i] 


] 


‘DOSsSO] 


, 


Pathe 


() 


1e said { 


ent, presses tl 


at 


I 


ae “ ; * 
peer oe | ' | —) —_ ad , 
= —{_ sag ra eee | pod » ' * gual ' 4 © 
_— ~ ree = oan ao — wm aimee) r =_ ee e 
a ~ - ~~ — o~ ~ = a intel = — ow . od “ < ’ if | poet _— | - ~ ' aw) ’ an 
2 mote ow 4 —_| ~ ~~ tes —" _e ~— ae ~ —_ ‘ ee a ° ~) ‘ an } 
- “7 = . “ ” 7 aad . ~ . a tied ~~ e — ~~? a _ s A — _— 
a |. a pa Fattes om -_ or - ' e ~ od ~ sat Na ~ e —— .- = > “ 
‘ _ ‘ is a - a ~ _ — ow coal 2 pe + te 2 
— — < 7 aon aod > J © pod onal - wee _— me eee a ~ 3 > “8 ond 
4 _— ~~ oe oe ae: ~- ~_ ~_ » ~ and a * = a ~— = a— - a PP) 
al >. a _ aad . _ S ~ _ f in a saned _ its wd ~ ~~ an jet ed .. - > 
~~ Se = — ~ . — oF ae 80M od or a ~~» ) = = OS re Of wer - —_ 
a ia > 5 Get pe i ch poe as ee ~ ~ - nae a i. Pe ~~ “ onl 
a" ~ = a is - aa et a is i Ti — as “ ~ = ) « 
a - a . <4 — - tee a vu —_ —" . ~ —_ 
- - .~ — ~— > ow 3D we toe — _ a 
~ ae ~ om _ aol res _ ° = “ a — a x ro > = . ———t pt a A 
pe e + pone o~ a ood - ae oe ~ ~— ~ ~~ - pm am o~ f ~- — ee 
on ~~ &% : ae _ . a - GC «a Sunt —~ hws ~ ‘ i= wh - i= 
~- ~ ee » _— - « a — ome aed “+ ‘_— 4 ~- aa 
<< sb ie ; Pe Rt " : SS ££ L a — «> iw A bee - } 
o AP a + re . = f : baal * pee — f be des _— is = — c- aoe a = 
— o ~ ~_ ~~? —_ aaa j ~~. 2 7 . one | 
— / ~ ad me - > “ 
f - — a - oe f “ . f j Her — o> F PE ee -~ a aed 
4 a — —_ a ouu 1 — -_ onbeed waiea ow 2 5 J - J _ [ s 7 
- OR ca: Tae a w m4 43 vw & soy > = be ~~ © ~~ em Hh we ae 
- ™~ ft te a P - > ~ D = 0 += ’ P a mf 
2 ~ -_ - - ~ ~~ aang ~~ - od - ae “ — — 
a PB Z oan -_ oo ad — ° bet a 
ped a eS > — "4 j naan ow - -_— ~ ed post ~ mont — — 
hs —_ =~ } —_ _— _ — - o-- ow ” fod — oon a ‘ ‘9 - boon as 2 
" - ~ wo tad —_ —_ - —< -_ “4 pend ~ 4 
— — ‘- — r a —« 
aw al . — oom — - —_ pay quad _ quand - wos os 4 
~~ *< ’ . ~ = 4 nee —— a 
"a = “ “ww — ._—— e 3 
3 = +> me { “as wae # a Ox ‘ ~ iad = ae ‘. : 
> nn ~s ~ came _ —~< - a _— 7 = — * - “ 4 
Pf ae mf ° E ~ ew a ~ ~—e —w/ = - - ed “ ~ “ —_ r eD) “ 
‘ = “~ — ~ — pag —_ - = 7” . - on — Lommel — et = _ 
we Deg a - . — - vie ~ j ef + baatnad f ~ ial 2] 
| a | ~~ —_ es -s we + ae | _ at ——s = + 
oe ‘i —, ~ eet . — dl x 
wa -- ow - re — m @ — ° ad wore a —— ee | ; 
H ow — as ~ pan ond y ~ - é nl oS, ~~ «+ . — _ 2 o- — 4 
we o —F a am ee = ee 
a ~ =" -_—~ Pome « od = ~ ~ —" — - “ _ ond md om ound e 
—_ @. 4 PS } ~ j = -~ ss 2 " ra _ — ciara 
7 _ wos = a el ew - - dun omen _ — - “ ~ va -_— — -~ - = —_ aed - - cand - 
~ yin - 4 ~ pe - rl - - —_ ~— aw’ f = 
ee a) 2 = —_ — - - ~~ - > — = = vow _ o—_, —_ ws tii J  ~ e e @ dt all 
28 and ~. = — =. , —~ owe a ~~ — 
~ wy * as ood noe -- ~ ~ — — J — ~ — os _ 
4 f a — pond ow S a - = + . ae - ¥ — ew aad 
"i = - ~ - ewe ae - 
-~ y <a we =, f rw . ansiei 4 wm ~ - . ae J i —_ f . 
e a _ - o- od ad > owe o oo mond ~ ~ -. “> 
J ~ oo ound _ a - fa ~ ) 
— = ~ ~ ‘ 4 — } 
am ~ * f i. b.2 ee ~ aa pos - “ . he am, ound _ ~< a 
— . ~ , ~- qi oo) 
° “ a) e “ re. -_ 3 = - ~ - 
— a S e = s oman its . y ~ f a ; ee Ff ee —, at 
a _— ts ‘iam — re Bt — ~ = = — < — i my, at A — —_ . Gaaany 
a ad Pas a + a aa = wos ~~ a - ~ ae 
- x ] ————  ¢ j aon " > - = _ _ - ed f = = j = - > J — bs ~. A — aes 
pa _ - P ~ - —_ — ~ e ad A ws . wl - » . 
~ 2 ae , r — e - - — —_— 
ln od ~ ~ - — ~ he - —_— = ceed - 2 ] at s — ~ 
- ~ ~ ~ - r ° ~- 2 all a a ens 
~ - x oe ~ m. ~ omg - ’ 
a, -— i ee ae - pn i a = “ ‘ ~ of - f a 
a. — aaa — . “i ~ to —— _ f — « ~ “ << = ” - sy 
2 ~ a - —_ 
— ~— — ~ ne - — ~ 
a ~ » _ = — a Patria _— a — ~~ 
_ _ ~ » an ey > - r _ ms . ~ ow _ 
a - , “ % - . ~ 
4 _ . ed r. “ o . . — — - a — - “ — ~ a) aneed f 
- > a y : 7 - a . on 8 J , P > es . “ ond » 1 ° oud 4 
—— —~— a 4 aa eaae , 7 os ~~ ~ sod eo : _ i) a a 2 i meee i= P _ ee 
eS ~~ - = ~ = wen = 4 j a 3 saetel ~+ J es (ee 
— P - a 7 = - ° as od o~ ound ——t 
cmmuard f A 4 7 f , e ~< - > " ~ ~ _—" i P -~ 
j tiny a > - . - pend 
- > - / a - f ~ — ~ a J 
~ = - | --" _ J 
r~ - — ~ 4 . ome - _ ~~ 
a = . i —_ _ af pe — 
~< f oo _— » “« ee — — 
“ - — — oe ; ~ ‘ - 
- _ a ~~ a ‘ 
- 3] - - - _ —— - — 
al “ nad paw ~ ~ ’ ‘ ” } — some 
4 “ > a : — = = — —— 
—_— P ~ * P et sane : “ - — ~~ 
— / ( ” or > o - - on — _ oi cee 
4 — as a + ane “ ~ = 
- 4 “ ~ - 
- = 4 2 — + = = ~ — . el — 
‘ - - } — o = ~ 
= ~ , ; : . / s ~ 
“ * ; i _ - -- . 
« ~~ - - ~ “ =< as = aon! 
. - + - , a —— - — 
~ f ~ = . o ; wee a ~~ —. quae 
- - < ~ j a - ~ 
~~ e ~ 
- s ~ ~ ~< - ya J ° x ro ad - ~_~ ~~ » me ouang 
“ a — = = “ , pag 5 oneal a 
s - + - bs . i wis e . > 
“ pnd — - ~ = ~_ ~ . 
— - = - ~ eared “ —_— = 
_ =e - = “ ~ 4 - - 
~~ ~ - - ~~ ” ~ —_, —— ° -~. : ote = - 
~ = " é a + Pt - - f and ~~ ~ _< —. paomd 
P — ¥ 5 a és 4 Jt pan pe ~ 
med =~ - = ~ ~ _ 4 ; e 4 = ~v 7” 
— — _ 
_— ° “ . _ ” “ — ~J 
. 1 . + on . ous - pao v , 4 = - - ao mere . “4 a 
on ~ : o cane ad . — e - - ~ -~ ow! 
= ~ - a - e-~ - = « — - as f = Pe 
f e* i ~ a * - - _ — er _ , r J te ~ aa) 7 ~ f 
- ~ “ wt - - _ a - — = ° — -s - 
= “3 all - “4 ~ | 2 A ee, . a ie ~ _ —/ 
- > un ~ > - on —_ ~ “ 4 an os — 
ae jeiai } - , . . 4 be . ene j j 
, ‘$ - : — ~ ue ~ , 
=n - a - — - : - y o “ - —— 
- se ~ _ + oe ae _ a, 
‘a ‘ - - - =. - —_ ’ — _ — — a J ~ ” ~ | ° _ wis 
< 2 i E . ] ped pom : — . » fo — r 
‘ j 7 ¢ . “ — . aunt J ‘__— . - > 
- ~ j Le ae S o y ~ | —- S 
“ —_ ~ —_ . a — ~ ‘ - — Poa 
- . ot a — , - a “ —_— 
—) - , 
e = - “ — -~ 
a - = e = i ~~ ~~ < ° 
ened > a « - ° - - ~? - ome = _— f ~ 
= ‘ “ e - me ~ f | > 4 nad a j ee 
_— —_ = { — ¥ ~~ - 4 
. 9 a P ° “2 r ‘ ons ~ 
4 > ad - “ - - satiated < od om ‘ “ a: af = ~ 
- ~ - - 2 - . —— < ; 
- . ~ = a ~ j 
- ~ ~ + , 4 
- a ” - » —— * = - 
—4 s jos R iF as - - . 
- - s - ~— a 
« J ~ s 2 » o~ 
s ae! = 4 men - . 
ra i n ’ s ~ “s ~ am 
— —— ° 4 » a 
= > j - 
, - ; --~ , “ 
~ ” an + ¥ 
, Pi + s ‘ a ™ ~~ 
A i 
, 
, =: y 
* nn Z ~ a - J 
P i 
. —_ - 
‘ 
« = . , 
‘ 


a 
va 
f 


4 
she 


LEONARD 


} 


are 


bv Mr. 


horizon- 


}*) 
i 


CSC 
hed 


. 


J 
—_~ 
—— 
od 
— 

_——, 


j 


+ 
A 


< abvoul 


2 
I 


Lt) 


now 


nN 


" 


e made 


ve 
i 
a 


feed motions we 


from tim. 


the 


7 


made 


r 


to time, 


a Icy 


i] 


inv more th 


Ww Wi 


id Bliss ( 


|) 


inks 


‘ 
& 


| 


a 
~/ 
, 
oul 
ce 
a 
——s 
tot 
wan 
Cd 
—- 


‘ 
LN 


[ think not: < 


\. 


a 


a 
nee 
oo 
f 
; 
~ 
f 


. 
~ 
~~. 
ee 
~ } 
2 
~ 


. 


oe 


J ~ 
—— ? 
, ” 
oud 
- aed 
ws «ew 
TT ce 
-~ 
7 


me ee ety - . 
w Je 
— - 
dead 
~— _ 
_" 
_ 
f 
s 
—— 


+ atid ' roe { to ° _— ' — 
o - . Ld ro iS — ae ; ; 
ae PA _ ~ “ — sail —t —) » - > - a cee a f f 
— ane os i~ 7 — = * . ~ a, dus a ai _ ~~ —— outed ‘ 
— 4 eo ~ & oo f . a ab am ‘- —~ 
— -— 1 f a ve xe - ” ~~ ~ - vas te 
/ —_ m — now — i 7 f — pees — ped 
ood — — ° nod — 4 al ® | 
— J tel ¢ es = 
- —_ + _— ‘om ~ cere = ——— al . 
> cane _ ° — { z o~ans 
~ — wom a - on ww } + —_ —_ 
— os - ws - aid ) — 
f = a - ‘ a - ed ~~ ° —_ — 
xe — . ~ ~~ ; — , - aad —q («C 7 = pg 
f ed ~ 7 ~? —" ° gual r — ey ~~! 
; — ra — ee . e al ~e 7 . ie 
 ¢ a = ~ “ _ te ~ ‘aa _ — N 
= _ - ~ _ ee ed am a —_ nem a nee 
2 ~~ o~ ~~ a - pow 
. ae quien a on -_ Cs — » ow ; —— ~ @ 4 ‘— e - 
~~ ped - — 5 eed am med _— _ o — — othe ow 
f a at “ —_ . Ri » 7 vo) an _ —) ~ - pee 5 
—_ ~ ~ — . aie ones - ee — _ _ pce noe —~ — 
— v2 . —_ L 1 . Aw — 
> L-— a nts ~ / — ar - . a or 4 
—" al _ og mt —! —_ 44 ~— — ——« - } aotaed _ is ™ — 
—~e 1) = = ; = eae a Pe f > poles é, ~ 
Pe a — oC . ak , Ls aw . Os pas f a. ae oe 
= ; ) _ — 5 [~ ~=— ii a — po ~~ — = -- 3 
— — ed . = — — _ 
-~- —_ ow “ — ” nal x - J i ~— — 
Pa“ > — — ve f pa — _ ean ~ = — P nied ~ ws val é oust ow 
> 
- - - - _ _ 
.? — - @ r anat — _ — — amend J ~ ee = 7 " 
ow > - P on aa 
4 > ~ poet ioe j — — at — on -— as —_ _ re — _ ae 
* ‘quad +> ; e -< me ome ° = SEP a “ ~— ~~ a 
ound — + = —_ cae — - j — - al . proce ey I, 
- wh , — a _— 
., - _ . > > dea am = = = - = om Of oie 2 
an \A - r « ow — —— — = a -~—_ ( ee 
— — — —— - et ew ate - e mer. ~— ‘ant . P 
* ee a) ~~ quand an - — LA - ~— _ = 
ra na ~ we ~~ pont ~ / 7” P= = ne : com f — re p> 
dd — od j am. ~ _ — ——_ —_ — ) et 
= ~~ = —) —_ —" . a" mel ws <— > e — ow) ‘ he 
f w ww a ~ “Ww = al oo —_ Coed = > ne a | ee ~ 2 ; A a 
~~ — eo +3 e -. nen ~— a ~~ es , 
a ra) —_ <pasq . — . oued —— 2 nhs —" — — an 
- ee : - = : f a + cas of pad - ong 
~ eel “ j “w ° -—. ded — « Some —_ 
— - , a 8 . ~ — ~ je ‘— _ - ” 
. f ro — od _ o~ ~—_ 
~ +o ° ~ a f _ _ ~ omnes ro on 
~ 8 a — esl " ow J . oe - + : a ~ ad on . aed 
~ ' . otene mond a a a 2 —_— gud - = aoe 
_ . paw - um on — aa p 4 - —_. pone _ - uD ~~ eis ~ a ae 
fo ‘ nat =" - * wie « —_ , - eed — ——— er ow ’ é ~ a 
— ~ a «CS - to J oem - e a j - —_ ~_~ —d st 2 - _ = 
asad i 7 ~ - « A oat a —_ ——y » eed que . 7 i ~ 
_ — = a ne J - — — = 
_— ral noe —s - — a = oo 
~ al a - - 1 = aud vee - es See — -_ poet ay 
a — ”) . 
2 -- Jj a —_ > ~~ ~ 4 “ oon wee aoe . > am | 
vem dol / _— a anil awe e ne amend = ” — ow 
. — - — —_ ~ . — ~. 93 
is 4A o— ~— =e a r roe - od teed one ~~ o —! . 
p_ oor a on ~ ne - a . | ~ 
~— — tome — —~ — —_ ~ - 
= 2 “ a) —- —_ — — ed _ aud —~ — - ~ , 
a —_, _ - J gunmend ~~ ~ a ~ = ~ — 
a. © ~ = - a xe —— — ~ med ~~ w— “we ~ —_ - 
. ee ae : i~ Peat st - ee - Poe a” 
—? = jain — | ow J - ow | oe —— won — . 
Cateed as _— ~ - — od ao — ~ -_— > -. wes —_ amd a— i = = pee 
—- ~ ~—s ’ f i Ss — a ouae aw a — ae 
d - —« _ - - _— oo“ ~ v8 aoe a os ond 
- - —_ ome ~o aus _ P —) a PE en ou — 
f — ome - a ~_ - - Jo . 4 on —_ * on ” ~ 
f wer . asa! a es ° 5 [ ~— - - — rr ose 
ioe J 4 - - a f . v - , eg 
— . f . ome 4 gum pam an = jue oe Per 
= ~ | -_ - oe + = $= - 
- as os i ad po ; ———4 - on ue oer pes ~ ~ — 
all “ _ pune a = - on = eee 
— —_ > , e = _ = = 
-— » = f = — * 4 - — ~— n ’ - 
— - ate . 
, = - - ~ ~ i , — on 2 a } —_ f aa 
Z - = = — _ - - “ - = 
— + — { < onan eae —4 ow 7) ) _ one a = Nae < 
‘’ = - . a a var = aii ~ = . -" _ —— ~~ ae ow 
"af 4 — vue 4 — —w - s —— - ~ ~ . — — et — a - 
— fae + ~ new — wd ae -_ * mal gud - = ~ =< Pod , aed a wet —— 
~ - - —_ ; ~<a or ; - — 
= = ~ a ~~. out own. - ow on _ ~ = -— — = 
- - = . ow - a pnw een _ e - 
e - - - ~ - . — , as ae. -— " - 
- - _ on ~ ~ 
_ < — — a ~ ~ aw — pom 
- P es oe = ne aes = oe _— —_ —e wv all seal o 
- . 4 ~ _ goad ae | _ ~ — $n aman | 
= — Tie ~ —* - —~ Be 
om a - —_ - 4 J . _ ~ pce re 
8 - = a < a ws «6 4 iad og -_ 
a ” . - o = - we omeae ~~ j ° = 2 ~ | 
j ~ i P pan as ow ~_ A 7 4 ¥ 
» - ™—= — em. — al - © pont nmee ” _ - - = 
_ we ——" © - oo Ee = a — — ad J 
- | j . ~—— . m -~ = © ~< bs e-~ 
ee) - -- _ yor onan f aud — ~~ 
j anes / — - - ™ don we ot —— ote ame — ~ a - 
- ° “ “ ~~ - i ~~ ow ~ aon as ae 
— - - _ _ “ ~ = ~ — ons - oumang ° ~ ® - a 
. - * 2 * 4 } a “ 
—— — a — F s an % - dud -~ ad . 
= “ a 4 ve - . = } om f ’ —— one tee “| ~ - 
= —_ - —~ ° + j _ ~ - wee , od a med od ~ ro 
f e ~ ad . — a - bo ~ , — o f _ 
- 8 2 ead - “i f ow ~ a a aad = fia — poe ini aaa 
4 - a" — aa as wee or, —_ - wee . 4 ow - 
-”- = teat ” — ~ —_ - we ~=C ow ——~ a a! | 
- = 4 — a _ ~ - 4 < 
~ ’ a = s > r j = _ eed one 4 ~ » 
= ~ 4 m = se ” — 
- — —_— a) . a -~ ® ie af 
j - e - am ~ " a ~~ = f a J — _ 4 Bf ow 
. ~ . — = ~ < wt — - = a ~ owes v2 od - ’ we 
= w - —_ va iB j cS > Po - ; s y ‘ r aod = an ~—_ = mas - pat a 
- - a aad > ~ ow pl a j o - . Loot 
4 4 _ —— ~ — one ‘ — ~ aa a) ad a 
—_ » = — a a we > _ —< i - 
Pa = . a “ ae. ts , ‘ —_ es a « as a ound + _ on 
. - ms - me meee peng ~ whe = ar —_ ce _— 4 = a 
- al — a = j - — — — aw —_ - , een ° om. 
© = . - - <4 — ~~ pu -— "4 J _— — 
“ a A —— - - — _—— ~. buat _—) armed oe f pees a od 
we ames ~ ; — ome —_<« quad —< ~ mw ow d can ~— — 
‘ a at ~ f ms —— ” . a > a f ena _ 
” ~ a - —4 al . - - . —— e _ 
. » 4 > ¥ " — “— « ~ — “. ae ia oa = ~ 
a, A a < ~ ~ j —~ — - ™ iF en —_ os aan = re 
4 =. » Pommaret “ — oo - ed ow - ~~ ‘ i ° 7 —Y aoe! ~ 
coe -S « - J ~~ Be — a - e we >) “ = 
— > = + . mw © @ f = i a? D : 1. 7. 
é = ised = ammmneen | bona duos - ” —" e 2 = e aga — am f J - - 
j = Se. - a in ve. bash ‘ f — aan ve - - 4 A: = J — — -_ -* ro — ~ 
. _ “ ~ - ~ 
« ae pam see ound * antped nd no ya aon A pnd pene a auee - ~a - A —_ we - —— a ‘ena 
- - a -_ a nd a 
= ° _ = — nom coed al a pneneee om aoe Lf - ) - s 
hom +~ " bu = - —— i —_ —_ > - ws ~~~ 
~~ > oon i~ + poe “ _ do . pu - ~ 
- —_ —— a Coal ~ ~ oe — ~ 
we “a o a _ ~— - — - oe “ - med ow’ - _ ” = 4 — —_ = - > ™ ~ - 
a -_ * - - os _ — ~ oo - y ~ 
j - oe . ; on * a” oud —~ — ~ j J — : f 2 ~ j — 
_— _ 2 ~ ~ < — ea _ bud - om ‘. ~ > 
a eed " - om: - f = te w f ad tuoat f 
~ - ~ ~ o nd —+ - — 
on - * + ‘ - a — “ a —_ — at ~ _— a —. 
“a = = ~ - fs _ ’ - - - . 
_ f = - ~ -_ 
d 2 ged ’ . aan > j > S ‘ 
a J < ~ — aa ° » _ _ > — ~ ¥ - = 
” ” ~ - n - - ~ 9 oa ° 
r ya - Fouad ’ ~ = oo ~ “ 
woot ‘4 —_ ” a 4 — ” a. a t — - o — - woe 
~ ~ “a a — ~ + aa J ~ 
- - j ” ” 
4 +s ~ 2 - - — 
wynd “ —_ . 
a « — > = , — ee - ? 
» ; ane a -” « » 4 =. } r- ° - j 7 - - ‘ 
~ . 4 ~] ~) ~ en ‘ f ~ oy i 7 . 
~ ~ > — 
- f - , 4 ‘ ; ' : 
= 4 Z j 
. bd j — 
wa j a 
o a — - —_ - 
a tt — | ad = 4 aw a, — 
4 ? - “a - ad > a r wn —_ at mJ 
’ - . 
= ~ — = 
~ - 


Cd 


LEONARD A. SPI 


me 
— 
a 
~ 
— 


17] +] -. . : , — en ] ’ ocrT biel i As + teres 
\. When the punch receded it was forced forward between tw 
+ ee, ‘ 7 ae ow oe oo 
dies by what we termed a driver, when it retained its position 
+ t “- + + ] 
f anvthing, was it foreed 


Q. ol. Over a mandrel or onto what, 1 
A. Onto a mandrel. 


6) ry , _ ] rath, at aft a ric on thy? han 
J. oc. What next Was done With 1t, 1f anything, in this maenine 


. ° ,° ; , he 'y ] " ] 
A. Pressed with dies and shoved off from the mandrel. 
‘>¢) = 
{) ede), \\ fis al Ope 


" . y © 


‘ated upon by one or two sets of dies 1n this ma- 


). : pel 
} ° . } . } ot 1 . ’ rT 4 
fal . rt _ + a * { a . , ; > . . , es 
chine rn the fs] Of 3 5 aiter it had recelved 1ts | -rorm 
ry] = ; } 1 } Saad bv ce -~ — oo “e ] 
\. Lhe early part of the fall | don’t think 1 Was, DUL 1b MIgn 
] } " + } ] + " , y Rie . . ] + i | + + 
halve nin the iatter part of the vear or the next vear th: tL was 
i 
, { 948 1} = - ‘ 
(J |. rom 1867 or 768 up to the fall of 74, how did you mak 
‘ 


+] ae olla ae ial Die - | 
these buckle levers—by the three independent machines and: opera- 


: } 4 : > mys a . I£*Q : Be Ly " + | 4 
LIONS that vou had used prior to 69S or dliferently 


: 


A. ‘Two machines. both different. 


‘ y é ss y : i 1 >) 
30>. Were they together or independent of each other *‘ 
« J i 


, @ : ee? a. re > } *) 
36. What did the first one do 


v ° } ] 
It done as I have described, except putting on a bead on th 


vhat did the seeond One do 
bead Ol). 


} } . . - ° 7 . ‘ , > ¥ ; a? ‘ — . i | 
now iong did Vou use these two macnines prior to the 


| 
Aika j nN apoutl a Veal ‘ | have B=episvd % ae 
= e 7 eat f° — eal . + t > } x ] —_ : — i] > ote ° 
whieh was tormerily not put On DUuUCKIe ievers 1) that Way. 
OD 1 ie ss S ‘ : —— ag | 4 | ] = aS Fae 
(). 39. How LOng did you use the machine that did everythin 
1 eo ; ; ] } (iil 2) nl eS 
elise DUE put on the bead prior to the fail of °73° 
7, | ] ’ > ss ie? fae afcailesdl y a —_ i | , jeten 
| don tthink I used 1t: it was done by other operations, 
q)"7 j 1 ] ' ‘é Sa ty % &, } ; vy a’ ; ,? ;' v.07 
a7 (J. 4U. In the same way and by the use of the three inde- 


« 


pendent machines ? 

A. I don’t think I did; two other operations. 
). 41. What were those ? 

A. They were formed in the U-shape and drove onto the mandrel 
| struck in one operation. 

). 42. All in one machine ? 
A..No. 
). 45. Well, how were they made? 
A. | have deseribed it. 


+ ; ’ : . y } ’ an a, } . ’ a_ - wT ’ me — 
(). 14. \ Ou have testihed that from 1862 to about 1867 or ‘68 YOU 
a | 1. ro : nt nr +) , 

UI uuckle levers by three independent resst CON 


7 . 
up to avout 


al . ; - P ‘ ’ : —— _ . | ] 
les were made by two operations. as I told 


‘ 
| 


A. One elass of buck 
- } 4 " lh, > lana > + : ii ae . > . } : . . « . 
vou. Dut another elass. not arctics, Was made 1h one operation. 
od rie - 3 . . . } 4 : 4 ee oi 4 } i . 14* © 
Ss dD. \\ ell. how Was that class made last referred LO DeLweehlh OO 
the fall of ’—78 that were made in one operation ? 


? 


. 
. ed 
A. Funched a round hole and cut out, put o 


. 46. Where was the round hole punched ° 


COMPANY YS. 


some 


—— 


._“ 
~ 
+ 
. 
~——« 
~~. 
— 
ed 
od — 
pot 
— 
~ — 


l 


‘ 
< 


0 


d 


11 


A. 


n. 
A. Ne 
As 


QO] 


A. 


npel 

(). 9 
Xu 

A. 34 


i 


I thi 


. ov. 


). GO. 


), SII 


Well, 


ean t tel] 
’t know what 
(). Ol. 
the bead on: 


] 


What 


6) 
ut in 
tly. 


\\ hat we eh 
ion 


uta tri 


all ap} 


what was? 
you 
the 


iratu 


LEONARD 


in ’70 


first 


the 
first 
other change do you recollec 


One 


ange 
joint 


or 


ul. LnOUg 
"aa » 7D. ww] 
‘ Ol (2; SOMeWHEI!I 
change you made? 
| } 
unve ; | nave ha 


i 


LO 


in the 


to think that was at first one 


3] 


oe 


fr 


é 


sh; 


of 


Ww 


() 


2. 63. 


i: Soon 


(). O4. 
| tee 
Om) 
). Gd. 


A. 23 


il 
ul 


Q. 68. 


levers atrone 


A. Ye 


Q. 69. 


a3 


the last 


have 


elther of 


Q. 70. 


74, resel 


ft 
Q. 
A. 
( 


as 
ot 


) 
me She 
V¢ I 
A. Dif 
( ; 


ag d \ 


74. 


an’t 
one 


W ] ie] 


to 


Was if 


ened 
ong th re, 


tell 


In 


Vears. 


, ° 
petore 


[ made one change—not successf 
1k that was 
Was that the 


first eh: 


Wa 


stop tT 


A. SPR 


AGU 


we 
° 


E. 


do you recoiiect . 
lever, an 


was that “de? 
rade the machine In ‘6b, 
And when was the stopping devie 
oe ; 
you the time; a little aitel 
TO. do. ou think ? 
if was, bt ean't tell 


Mara ly 


\V I 


iat 1s 


ae ee 
Was LHS 


operatio 


; 
S. GEke 


W here 


l ever he 
heard he 


them. 


How C 


nble « yy 
your two patent 
A. The press part was much 
LO eonnect 

én. Did it hav eC an automatic feed tor 


} es. 


Was 


fe rent. 


WI 


them, 


are 


ard of 


lid 

}° 
{i 
| 


t} 
at 


l 


s here 


think 


lO Mas 


don’t knew w 


at 
r from 


+ 


levers 


llow did 


ith a cam ; 


with 


). 67. ho were 
A. John Manning 
about the 
the 


? ) 


i | 
Mills; 


In 


) differ 
A. ripe - The machine referred 


the 


| 
Ne 


it different from or 
: patents ¢ | 


Ip o] 
t i 


le these changes 


my 


to lt 


the other did not. 


Ts that the only difference 


» Hic. 


>) ;° 
o Of I 


| az, — 
the workmen 
: : ae 
Daniel Mills, Mr. George 
main ones. 
. ; EE eee es all 
onl|yY machine you had Ioal 
‘ fase } . 1] e 
1 between 66 and ie Tall of 
a ie ms 
ind otyies Now 
ee, ae a Sy Ae 2 | 
here Mer. OoVLieS iS. LOLITIK IC 
] aa : 
him. Dat niel Mills W L te 
; 5 a 
» has rone to KMurope. It isa lon 
. ’ ’ } , , 
machine, as it was used pi 
; ] ~ 
the machine shown : 
SUITE | 
? © } } 
heavier and a sho 
:, mt ; Ri is 
no operating cam levers, a 
the met 
4 — — ‘ Ba 
the Same as ti; 


’ 
i SO Ini 
. ‘ | 
if Onl LO 
+f 
it ' } 
f ) 
~ Lid 
7 y ? 
& i Ai 
| 
«xr } 
LW) t 


4 
v 
~ } } 
; 
| 
ve . i 
; 
* he 
‘ A 
? 
PIOUS 
4 
| 
(11e ] 
) 
ade) J 


VS. 


COMPANY 


—my 


— — 
—— all 
~ 
_~ e 
~~ 
et 
Sel 


— 
= - 
——— —- 
_~ 
— sae 
oe 
_ ‘ 
ow - 
° ~ 
a —-" 
~~ 


= a] 
a « 
— 
J a 
cod 
— 
-—~ 
~-< 
~ 
r 
. 
~~ 
— 
Y »~” 
— 
~ ¥ 
» 4 
os © 


— 
aw 
— 
oN 
oo 
woes 
aa 
“ ~—— 
- 
e 
s 
- 
+ 
~- 
e 
~ 
a 
7 


oud 
a — 
- awed 
~—— 
re oo 
pnend ~ 
— ~J 
— a4 
~~ 
~~ e 
ow — 
a _ 
and 
a ——— 
wae = 
pament = 
penne ~ 
qu 
> 
aa 
” ¢ 
hund - 
—_ per 
to » 
-—s —_ 
~ a. 
“ e ° 
~ * wd 
| 
eal = ¢ 3 
i~ j 
~— 
os 
a r 
—= as 
' — . 
j a 
| 
} 
—_ - 
ow ~ - 
, C4 
ee 2 ~ 
a 
j — 
a 
wap 
a need 
: — 
7 m — 
~ - , el 
=. —_ . J ” 
_ = d 
~ = —_ 
f Seiiead oo -< 
- pee —_ 
} on) 
f vee a 
7 ~ 
jf 4 
~~ 
+ 
J 


on 


—_ 
~ _ 
— to 
wane . 
a" 
— 
wv 
word SY 
~ 
“ —" 

~~ 

oOo 
vr 

—~ 
—_ 

— 
~~ 

ona 
ae. — 

ew al 

ow 
~— ~ 
—_ ~ 
re + 

—" 
~ 

— 
— 
q — 
— 


os * 
of —— 
cael 

nd 
J oe 
ow 
“_ 

if 


. g 
= 4 
war 
es “ 
-~ 
See } 
pot eee 
~ j a 
. 
ant | 
“sD 
ant 
- ~ 
ao ~ 
™ =< 


pane 
~ 
aw 
ey 
ca 


ua 


LEONARD A. SPRAGUE. oe) 


. 7 % . | > , . 9 haw P ; rad ; : i7 
chine Lhat vou used prior to the fall of ‘4 | transferred in the same 
elng cut out? 


e + } 
Objected L¢ as leading 
1 ] 2 
J fe ™ | LOINnK li Was 
~ 1. } = - 1 4 + [J ; 

(). 57. After the blank 1s bent into shape, as des ed and 
1"? 7 ’ ? hin "e)] » wmHO}T t SP 149 t | ' } T 
SHOW Jt obi machine ot you! pat 1) | e new =f 

7 | ? s 4 } | =e 
1? i ‘ | } ‘ , IoT } 
—peam + punched passes the Shaped blank, lust previously rmed, upon 
n" A 
' , | : | | | ] 
* " an 
the mandrel M. How was the U-shaped blank pushed upon thi 
‘ 4 
! ae ae } : } 7? 4 — 
. : \ ~~ >i) fi 7 va 7 : x t } , Tey} | i ) rTinw, 
mandrel in the old machine used priol tO the fall of id/4—1n this 
’ » 
WavV OVr SON Lier. 
4 4h . ’ 4 | ? ? ; | 
\ i i' \\ i¢ 1} Tt CP1LNeE] Ol LilenIh pusnea ae V ¢ " i 4 yas 
} } } o, 
8 Do! Of the earrier pusneda it 
f } ~ \ } . oe ) : } — " . ‘ 7 { 
J. * LS Shown In the drawlnes of your p eT) d Bey, na - 
- i 
°} 7 °% } os = ] ] 
seribed in the specification, the blank that has bi be nto | 
i 
torm ] ate hed Beata. t | oa wre rr \I Au ¢] na + t | : — ; | i 
AJL EEL 15 pyUSLtICU LpOtl Lhe Manareil u DY tne end OI tne Carrier L.7 é 
; ' . > ‘ 1 } } 
{ oh 
1OT A 


ther portions above tl 


a cal iil cel sph oi Me Ma lad 1 . eo ot 
He Matrix ana arove the L-shaped Diank 


P . , Lf ot ’ , ’ 1 Se PR, = 
cineation,. aiter the U-shaped blank 


; a Pm, 
mawnareil 


; ney were, wit h One exception ; a LOU | itive avout lt. 
Q.90 What was the exception 
he die ie forms the LOp of the lever - the unaer part or it 


cl projection which f forme the end ot the Ly it + &— mar ever. and 
aA pews vl ae | J bi 3 f S | Liit KJ i Ut (Ji Ai ‘ vy ¢ . cLitta 


. . } ] = } =i i 
this Was made thinner on the outer end so that when it drew back 
. a as | ‘ & : s , 

the mandrel. [In that respect the pat- 


— ey Hei ined ay projection on one of 
the dies as used by you prior to the fall of "74? 

A. I don’t think it Sg 

®: 92. What further operation was ier weoaae upon the buckle 
lever before it left the machine in the shape of a buckle tongue, 
prior to the fall of ’74, than was performed by the dies pressing the 
U-shaped blank over the mandrel, last referred to ? 

A. I had nothing only the bead : I had made some on the old 
machine, but without suecess; it didn’t work. 

@. 93. “hen in the old machine, after the dies had passed the U- 


shaped blank upon the mandrel, no further operation was performed 


he) | 
+ 4 


MANUF TRING COMPANY VS. 
buekie lever « xcept to push it off of the mandrel: was 
iS the machine Was used by Vou prior to the fal] of 4 { * 


p>) , on ey age (Rao ry 
2. How many did you sell 


COO 
ey <a 
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A. 


. What di 


’t tel] exactly ; I so 


, S| +] 
y Th } - he Te 
r thousand Gross. 
« 


id the mandrel in this old machine. as it was used by 
Lhe fall of (4. have cl rib upon the lower portion or not ? 


) Similar to the rib m in Fig. 7 of your patent 251,199? 
A. Yes 
(. 96. Did this mandrel also have in this old machine so 
ised a rib similar to that lettered m* 1n that figure of the 
\. | one class of buckles it did and in another it did not It 
wor] suceesstul lly. 
). 07. What class of buekles was made in that machine when it 
i the rib similar to m? on its mandrel prior to the fall of “74? 
\. It was the arctic, not the one that had rivets. | 
@. 98. When you made this class of buckle levers and used the 
slmilar to m* in this old machine, what difficulty did you experi- 
made the machine, : as respec ts this feat ure, unsuccessful ¢ 

\. O1 ture, it broke the levers that done the pressing, and by 

di ry onto mandrel true, it wouldn’t strike it in the right 
nd had to be sent back by customers. 

Q. 99. In the machine of your patent 231,199, as there shown and 
lescribed, springs lettered N? are interposed between the outer end 
rf { the dies N N! and the inner face of each of the levers that 

such dies. Was the old machine you used prior to the fall of 
m d ? 

\. No, sir; 1t did not have them. 

LOO. You made buckle — on this-old machine prior to the 
of 74 substantially the same as the levers shown at Fig. 8 of your 

231,199, did you not > 


ade somé on it; a fair kind of a buckle, but they were not 


| you do with them ? 
what didn’t come back. 
| constructed in that way, and made 
ear 1866 and the fall of 1874? 
d considerable many; I sold a num- 


f 
vhat could: 


Lhem. 


chine. between the y 
] 
i { 


sit your best recollection that you sold fifty thousand 


ected to as immaterial. 


No: I didn’t, I think. 


(. 104. Did- you sell twenty-five thousand gross ? 
lon’t think I did. 


low many thousand gross, approximately, did you make 
machine and sell prior to the fall of ’74 of the same con- 


as that shown in figure 8 of your patent No. 231,199 ? 


it sav. because 


I sold ; 


so many of the others with them ; 
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it might be fifteen or twenty thousand gross; it might be more; it 
might be less. : 

(. 106. Answer the same question as to buckle levers like those 
shown in Fig. 8 of that patent, but having round holes instead of 
slots at the upper end. 


Objected to as immaterial 


A. Well, I should think I sold about the same quantity; pretty 
near. I might have made more, and I think I did. 

@. 107. How many did you make on that old machine and sell 
prior to the fall of 187. with the little ribs at the top, as shown 1n 
lig. 9 of the patent? 

A. I think less than a quarter of the other kind. 

J. 1OS. As many as five thousand gross ? 

A. It might have been as many as that. 

@. 109. When vou made those five thousand gross in that machine 
which you sold prior to the fall of ’74, did you use a second set of 
dies similar to those lettered O O of your patent 251,199 to produce 
the little ribs to whieh I have referred‘ 

A. I used them, but as to the exact quantity I can’t tell, but not 
successfully. 

110. In this old machine as used by you prior to the fall of *74 
what pushed the buckle lever off of the mandrel after the dies had 
pressed it into shape against the mandrel—that 1s, was 1t pushed off 
by the U-shaped blank being pushed onto the mandrel, or other- 
wise ¢ 


Foe 


, 


A. By the U-shaped blank. 
106 @. 111. Where did you procure the machine referred to in 
questions and answers from 20 to 33, Inclusive ? 
A. I procured the press, with some of the motion attached, of Bliss 
& Williams. 
@. 112. When? 


A. Ithink I must have got it in the last of April or the first of 
May, 1874. 
Q. 115. How far was it completed at that time? 


A. The press, the main shaft, one of the levers, the lever for driv- 
ing the carrier, the arrangement for working the levers for operat- 
ing the striking dies, and the bed of the buckle lever machine was 
planed for receiving the dies and the working parts of the buckle 
lever machine. 

Q. 114. Who made the various other parts of this machine? 
A. My workmen and myself. 

Q. 115. After carefully examining your patent 251,199 again, 
please state wherein that machine, as it was used by you in the lat- 
ter part of the year 1874, differed, if at all, from the machine de- 
scribed in your said patent and shown therein. 

The springs between the levers that worked the striking dies 
are in the patent, but were not in the machine, and this rib m? on 
tp of the mandrel which projects over the matrix to keep the U- 
shaped blank down in position when forced onto the mandrel to 
keep it true and straight was not inthe machine. The point in the 
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the carrier or driver is not in the patent, as [ used the 
s place. It gave me a great deal of trouble and so | 


| ee) ae | r ] ] : | ] } 0 
tL dont Know Hu i seeea great ageai more. aon t see 
> 
at it { ‘ © I 
147] a i } } rhe 
\\ ( ae OU Dp rs petween tne levers and the 
| ib n 
) ;$"7 
i i f . i 


When did you put the extension of the mandrel, referred 

| ace of the point on the — 
iold the U-shaped blank down in the matrix ? 

It was either in January or February, 1878; I think it 


, ese ] ] ie : a. ; r : ; } . ; j a ‘ . '¥ 7} > Sow , ? ; 
) LS. Did you use that machine between the fall of ’74 and the 
“— : = , i , Jane . , > 
i ie r | K | ers such as are deseribed in yout 


: ‘ ‘Aw 
“Be Piaw many lady 11 mal larines tl { >] yf t7 ' 
Le 8 By ‘meen ban ots mm l MAKE GAUPrING that pel Od O Lime O})} 


1\ y ' : , s } j i {4 = | 29 ] » om ‘ CYé > na 
Well, i must have made about Hity thousand gross, as near as 
i, 1 *)()} es i La) | A ON f arith + | 1 fj ty } ¥; ] . : v4 
(2, (20. Snd what did you do with that fhitv thousand oross : 
& . a © 
A. sotd them | mioeht have made a few more and | might have 


; wy 4 ; it £51 $5.41 - } , Aa s } 
made a few less: I ean’t tell till I look at my books: I could come 


(). i2i. Which of-the figures ol the drawings of your patents in 
ross of buckle levers ? 


o> 
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. . , 4 6) 4 ( . ; - 

urned to to-morrow. February 25th. 1882. at 8.30 o’cloek a- 
cy? ‘ig : . oe cps a , , ba i 4 + 
the office of Munson & Phil pp, 299 Broadway. New York. 


NEW YorkK, February 25th, 1882. 
irsuant to adjournment, counsel appearing as before. 


irned to Monday, March 6th, 1882, at 12 o’clock m. 


ty BROOKLYN, N. Y.. March 6th. 1882. 


= & 
Viet pursuant to adjournment. 
Py we 1] . YOu -= | ’ wy, 
kor complainant, Chas. E. Mitehell. lsq. ; for defend- 
| 
\1 > TD] ' 


hiiknnm 
PHTMIpPp, sq. 


VNARD A. SPRAGUE’S direct examination continued by Mr. 


). 122. How many of the fifty thousand gross of buckle levers 
you make on the machine the main parts of which you ob- 
ed from Bliss and Williams, and sell during the year 1875, sim- 
to that shown in Fig. 9 of your patent 251,199? 


.. I couldn’t have made over twelve to fifteen thousand gross; | 
lon’t think I made over ten thousand gross. ee 
(). 128. Did you sell those ten thousand gross during that year? 
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A. probably sold the most of them—w hat [ didn’t Carry from 
one year to the other. 

124. How many of such buckle levers did you make on that 

machine and sell prior to the month of December, 1876, dt iring that 


bores 
on. 
n 
~ 
— 
—s 
— 
_ 
a 
— 
—— 
~ 
to 
vom 
> 
—_ 
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A. y; 1f | had known this I would have got 
—— [a = , aid , ; en . l ] ‘ 
my books; I sh at think 1t was eight or ten thousand gross: 

maybe not over cial tnousand grass. 


- 


. yr) ' . } " . j 
(J. 125. When did you cease to use the old machine that you have 
. > . . ’} S aw > ? . : a Mies ; ae 
testined you use Ye rie to the fail of (4 for making buckle levers’? 


— 


, 


j ; : } 
| think about two years ago, the rivet kind we mae 


a 


ttle lor ier. 
(J. 126. Did Vou fii ake any change in that old machine between 


. 1} . _—_ 4 : , . : ; } . 
the fall of ’74 and two years ago, when you ceased to use it to make 
} ae } . a . . sv : ~ ; F me ae ; : 
le levers for areties, the same as those shown in | Is. O OF youl 


— 


a” VW | i _ ; a 1, Ss Re oe , 
() 1? \\ hen and what change Qid Vou make 1Nn that old Ina- 
ehine? 
iil i . 
109 A. | made a change in 1876; changed the extension of the 


cauge on the Fi 1: that must have been later. 


(). 128. What do you mean by changing the gauge on the man- 


care Bs 
A. Extend the gauge out over the matrix; that wasa late change 


on it after I had it on the other machin 

(J. 129. Was that the only change In that old machine, alter the 
oe . |. ~ ce, _ a . oP Leaner 
fall of "74, to make the buckle levers like Fig. 8 of your pate: 


, : 2 : + | . : | ’ +> ° >e sa ag 7 7 eee) ene 
A. | made some change in the die, but not for this particuial 


I re 
(). 180. Question repeated. 
A. | don’t recollect of any more. 
(). 151. State whether or not this old machine, as used by you 
between the fall of "74 and December 76, had 1) if cl second sel ot 
dies to put what you eall a bead on the Upper part of the lever, as 
shown in ig. 9 of vour patent, 251,199? 

A. Yes, sir; [am mistaken about that; I didn’t make the lever 
with the bead on that machine after the fall of ’7 

2 £52. WAGE was this old machine — 
make buckle leve ie ey hic. S of that patent | 

A. It was located in Dunham Place and i eet. 

(). 135. Tow oe was it located in 41 Centre street—during 
what vears ‘ 

A. 1868 and ’67, and whether any earlier than that I don’t know 
[S65 any way. 
). 154. When did you move to Dunham Place, Brooklyn’ 
A. 1869, I think. 


A 


(J. 135. And where was this old machine located while 1t was 
| o ] } (? +) 
used, as you have testified, during the whole period from 1868 


A. 18 Dunham Place and 14 Dunham Place. 


t t = 
A. 1870 to 18/4 all 
* ¢ J 5S 6) 4 . = . - « : Bo { | 4 
LLOQ ). jov. ANG during V t years was it used at 14 Dunham 
‘ = ‘ 


as not used on that buck] ever. tio. S.at 14 Dunham Place 


} } -,] ] 4 } 4 | 
fupon th er ver Wilt! notes Instead Of a Ssiot up 
= pS 7 I LI ‘4 ici 
. 77 117] a : Lo Bee and Willi: ra 6 id 
; vos \\ ner Weis | i¢- ii} 4a ae i | iif I) \ pmiiSsSsanad \ | (laws, ahi 4d A ges 
j ’ ~ ‘ ; ,% } ' 1A > ; 7 ¥ ‘ 
Vhbieh vou aiterwards completed. tirst used—at 14 ol Re Dunham 
| 
i 
4 1 < . ag ‘“ I> 
\. IS Dunham \ 
‘ } ’ a . ‘ { } 7 >] ) 
j :  / \\ ple i (| Cj y ( ul hi ® Du na 4 | AC 
. . 
ge t } | + | i- 
‘ I i i ‘ i epeen, 
} 4] , 
J (, cAnd DOW tong aid bn ther 
. y 4 } . 
¥ L NOVE!I 
P { : > } j ae v= vty 
4 ae > iL | \\ Li } { i) e ha Williams Nnachnihne, 
L 5 
ae or ae an >) 8 ve ae, 11) the ’ 
Ipieted DY you Was used §$ Dunbam Place in the manner 
A : ee f : a : 9 
\ seri} uD : TY iaSt vear: 
4 . ° 
, 4 . 
| 5 - 
). 142. Was it so used in the same room with the old machine or 
’ ’ 
' itJvJUl 
em : OO 
f } 7 ‘ a . , t ‘ a j ! 7 } by 6 ‘ }R Du l, . WE a F Y 
ito. LIOW Mahyv ror adiq you have at 1O UnpalN race ! we 
4 , | 


\. First IT had the whole floor of that building—the top floor ; 
then it was divided o half, with a small room off for dipping and 


= 


» 144, W was It divided in halt 
\ 411) 1 positive: SOLNC three Or four Vears lOO, | 2uUeSS. 
). 145. Where were these two machines located in the half of the 
loor—in the same room ? 
Cee 
. 146. State whether or not people came into the room where 
h of these machines were located and running prior to Decem- 
r 1876 
Yes: people would go in ther 
| <)> 
‘ / Pi yp to sel] You brass Or what people ? 
: " ' —- 
i pie to Sseliit me brass 
(). 148. Any others 
1] A. Yes. sir: people from the neighboring factories. 
@. 149. Any people to buy buckles with these levers made 
. t] machines, in them, during that period of time, enter this 
io Ir: sometimes 
(). 150. State whether or not persons entering this room prior to 
December, 1876, could and did see either or both of these machines 
or] aking buckle evers, as VOu have testified 
\ suppose some did : they could see them. 
Q. 151. [| State] whether or not you attempted to keep the operation 
Y MOB 


of these machines secret during this period of time. 


ad 
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A. From parties whom we thought were manufacturing buckles; 
we endeavored to not let them see them closely 
(). 152. Answer the question as to other persons ? 

, *t 


A. Not from those that we became acquainted with and didn’t 


suppose would want to use any such machine. 


(J. 153. Did Vou sell the buckle levers made in these machines 
prior to December, 76, at 18 Dunham Place? 
A. We did sell some. 


"2 


Q). 154. To whom ‘ 


4 ; 
- J. W. Mason, of N. Y. city; when he wanted small orders 
he would sometimes drop in; McCormick; I don’t recollect the 


names of all. 

(). 155. Where were the others sold ? 

A. In the office at New York; the orders cam: there. 

(). 156. [State] whether or not the Bliss and Williams machine is 
still used by you. 

A. Yes, sir. 

Q. lo7. — many machines of the same construction have you 
now in use ? 

A. ery this one. 

(). 158. Did you make any changes in that Bliss and Williams 


o in of thesprings fort 


machine besides the putting he dies, and 
112 =the extension of the mandrel that you have already testified 


about, after those changes were made ? 

A. We put in an adjustable face in the matrix for mal 
U-blank. 

Q. 159. When was that put in? 


a 
A. 1878 or °79, IT should guess; I can’t tell exactly. It was sine 
| ‘ * } % 
the patents were applied for. 
} ] 
1 Thy + } l- 


@. 160. How many buckle levers did you make on that old ma 
chine and sell during the vear 1875 and December, 1876, the same 
as those shown in your patent 251,199, at figure 8, but with holes 
for rivets instead of slots ? 

A. Well, I couldn’t tell; I should say two or three thousand 
fross. 

(. 161. How many kinds did you make on that machine during 
these years ? 

A. One kind of levers—used it for tags at other times. 

(). 162. In this Bliss and Williams machine was the ribbon of 
brass fed in on a line parallel with the mandrel, as shown in Fig. 
13, or at right angles thereto, as shown in Fig. 1 of your patent 
291,199 ? 

A. As shown in Fig. 1& 

Q. 165. How many workmen did you have in vour employ be- 
tween the fall of 1874 and December, 1576, at 18 Dunham Place? 


1 
? 


A. T ean’t tell without reference to the books, but four or five: 
sometimes six or seven—mostly boys. 

@. 164. How many between 1869 and the fall of 1874 ? 

A. Sometimes I had more and sometimes less. I can’t tell just 
how man; five or six, or sometimes two or three. 
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S MANUFACTURING COMPANY VS. 
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John Desman and Will. Clark, and 
mind just the years that they worked 


\ 7 ££ ’ . . 
\i} \I i 4 Hike Ii 
] ad ] ‘ . - ce 
1] to make aretic buckle levers 
‘ ¢  ¢ " one? 
) ’ ee 
LO tion vb th it the old machine 
class of buekles: what class was 
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ms sband of vou speak of two ma- 
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iis first machine the one that 
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your examination :! 
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LD Lihat was all lt done. 
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OU, all the veaagdeda 1 


Ine were 
this beading ma- 


eet eene part VY on 
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Vored SUCCeSSTULLV tO adapt the Oid 


] i | } ah ; y Si . ef : 
mpleted the new machine in the way 


testimony did you have 


:; le 
iescoplng or failing to drive on the 
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| ' 
uu mean DY tele scoping. 


the die. formed the first Impression 


~ a io? B ces . i . - 4 . 

neXt DIANK Trom the DIALYIX has to 
> , } } 

VOUuLC spread open and 2@o on Lhe out- 


re, and what I call telescope. 
practical difficulty in the 
Ime? 

le trouble. 

itfrom time to time to devise means 


ein the beading which YOu say 
ie fall of 1877 and in January or 
ange you have described. Please 
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A. One trouble was that if it was not held in the right position In 
the matrix it would go onto the mandrel one side longer than the 
other to mateh the ribs. [lt would not come in the centr 

X Q. 177. What would be the result of one side of the bent blank 
being longer than the other when 1t went onto the mandrel ? 


A. It made a bad lever, which was rejected by my customers, and 


s 
. 


] 


consequently was lost. 
X Q. 178. Did you have any trouble from the bead not being 
arallel with the slot before you made these 1m- 


made precisely p: 
77 and “78? 


| 
provements of Is 

A. Yes, sir 

X @. 179. How did that come about? 

A. One cause that I have described, and telescoping, not being 
held in the right position in the matrix to be foreed onto the mah- 
drel. 

X Q. 180. State whether or not it was a very delicate operation LO 
make the bead precisely parallel with the slot, and why ? 

A. It gave me a great deal of trouble to do it. If it was not foreed 
onto the mandrel evenly it would come that way. 

XQ. 18L. Did you have any practical trouble in any of 
115 these respects after you completed the machine in 1877 and 
‘78 by the changes which you have deseribed ? 

A. Not when the dies and tools were in order—mandrel, car- 
rier, NC. 

X Q. 182. I suppose you mean that the parts were liable to wear 
and get out of order like other machines; am | right? 


183. State whether or not it was your intention while you 


were experimenting upon and improving this last machine to obtain 


a patent when it should be completed. 

A. It was. 

x (). 154. State whether or not you kept the veneral publhie away 
from this machine while this process of experiment and completion 
Was GOIN ON. 

A. We did as far as we could any party that we thought would 
want to use any such machine. 

XN @. 185. Is there any more difficulty in making the arctie 
buckle lever with its slot and bead than in making the lever that 
had holes in it and no bead? | 

A. It gave me much more trouble. 

X Q. 186. Explain why. 

A. The narrowness of the metal between the slot and the outer 
end made it difficult to keep it upon the rib upon the mandrel ana 
press the bead evenly. 

X Q. 187. State whether to complete the machine for making 
these arctic buckle levers with a slot and bead so that all, or prac- 
tically all, the levers would come‘out of the machine with a perfect 
bead required the later improvements which you put upon the 
machine. 

A. Yes, si: ; or I would not have put them on. 
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) 88. What would be the effeet of telescoping upon the ma- 
before you devised the improvements which you made : 
7 and 1878 : | 
vould break the mandrel sometimes, and choke up 
ie so that we had to get it out. 
what wa d you get out the telescoping blanks 
achine and took a pointed steel with a hook on | 
\ back, and sometimes worked them off the further Lo oe 
cal tion by Mr. PHILIP! 
0. Did vou ever have any trouble with the machine in 
Ll mad e slight alterations vou have spoket 
: ne the man ind putting in the springs ? 
Out vas ] ir as muen 
Re-D. Q. 191. What caused this choking sinee those alterations— 
or what | 
imes telescoping and sometimes the blank not being cut 
Q. 192. In what way did you get out the telescoping blanks 
machine was choked after it was altered ? 
\. By pping the machine and using a sharp-pointed hook the _— 
Sinee those alterations were made have you had any 
putting the bead on on aceount of the blank not go- 
mandrel just right in this machine ? 
yes, sir; when the matrix was worn and the die was worn the 
not cutting smooth, will throw it around. 
. (). 194. Would the telescoping of the blanks after the altera- 
ide 1n this machine also injurethe machine; and, if so, 
| telescoping would produce the same injury as before when 
lid telescope. 
Re-D. Q. 195. How many buckle levers did you lose that you 
( In’t sell made on this Bliss & Williams machine between the 
f °74 and the fall of ’77? ce is 
couldn’t tell you, as they went into the scraps and we kept 
io account of them 
11% Re-D. Q. 196. Can’t you approximate the number? 
A. I don’t know as I could. ‘It was considerable 
Re-D. Q. 197. Were there five thousand gross? 
A. I shouldn’t hardly think there was. 
Re-D. Q. 198. Were there three thousand eross ? 
\. Well, I don’t think there was hardly. I don’t know; I can’t 
tell. ‘There might have been, but I don’t think there was. 
L). J ta Were the re a thousand STOSS SO lost r 
\. Well, I don’t know; I can’t tell. I should think there was: 


maybe not and maybe more. 
00. How many have you lost, made on this machine 
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and couldn’t sell, since February, ’78, and how many have you sold 
since that time? 

A. I can’t tell you; I made more buckles but not as much pro- 
portion of waste. 

Re-D. Q. 201. Can’t you approximate the percentage of waste since 
February, 778, on that machine? 

A. I don’t know that I can; it is a difficult thing to do. 

Re-D. Q. 202. Is it not the fact that the hbo, ‘this machine is 
used the more expert the machinist Or person who runs it becomes 
in the making and adjusting of the tools, and the less waste there- 
fore occurs in material ? 

A. He improves when he commences new, but after he has run it 
a year he knows about as much as he ever will. 


Recross-examination: 


Re-X Q. 205. After your machine was completed by the changes 
of 1877 and 1878, did you have any practical trouble in forming 
the bead or pushing the blank into the mandrel or from telescoping 
or from waste when the machine was in good running order and in 
repair? 

A. No, sir; not any practical trouble 


Re-redirect examination: 


Re-Re-D. Q. 204. Wasn’t the telescoping that you have 
118 _ testified about { that oecurred in this machine after it was al- 
tered by exte nding the mandrel and putting in the springs 

a practical difficulty 

A. Yes; one of them. 

Re-Re-D. Q. 205. What caused this practical difficulty after those 
changes were made? 

A. There was several. The matrix wearing, the dies wearing 
smooth, not holding the brass evenly upon the mandrel, and the 
end of the carrier wearing so as to not force the U-shaped blanks on 
evenly. 

Re-Re-D. Q. 206. And those same things caused the telescoping 
in the machine before it was altered, didn’t they ? 

A. Yes; and when the dies wasn’t worn it would telescope. 


L. A. SPRAGUE. 


Attest: THOMSOM H. PALMER, 
Notary Public, Kings Co., N. Y. 
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ure is rel: axed and keep the buckle 
it at the danger of telescoping is avoided. 
the machine described in the patent to do this work effectively 
prings are nec ssary, one for each half of the die; or, in other 
one to keep the b uckle lever against the mandrel on one side 
to keep it against the mandrel on the other side, and, I 
think, from the specification of the patent and from the terms of the 
1, that the invention therein referred to is limited to the use of 
vable dies and two springs arranged as described and shown 


ULL 
The machine which ] examin d at Waterbury is a machine for 
making buckle levers substantially like the buckle levers described 
patent of Sprague. The se buckle levers are formed by punch- 


from a strip of metal blanks of proper configuration, which 


sa en brought into U-shape by the proper instrumentali- 
1 are passed upon a mandrel to be formed into completed 
| but here in substance the likeness between the W ater- 


machine and the machine described 1n the Sprague patent 
for in the Waterbury machine one movable die and one fixed 
lie, in connection with a mandrel, are sufficient for the com- 
le lever, and four movable dies, 
rather two pairs of dies are not essential and are not used. 
that the Wat rbury machine has the equivale nt of the 
ferred toin the claim, so far as the invention of that 

h it hasa mandrel not huvinall the parts which 
the mandrel referred to in the patent. It may be, 
ilso, tl the oe srcerliat the invention of the Sth claim the 
Waterb LT"\ machine has the equiv: alent of the dies N N! of the oth 
| ; but, as there is no spring used in the Waterbury machine in 
nection with either portion of the single die there used or 1n con- 
with the mandrel, I do not think that the said Waterbury 
contains the invention of the said fifth claim, in which the 

rings, each acting on one-half of the die, are made by the 

terms of the claim essentially necessary ; consequently I am of the 
opinion that the Waterbury machine does not contain the inven- 


iormation of the buck 


} 


n of the said fifth claim, for the reason that it has not any equiv- 
ilent for the springs N* N® referred to in that claim. 
Q. 6. Please compare the invention referred to in the first claim 
of the Sprague patent No. 251,199 with the machine which vou saw 
in Waterbury, and state whether or not, 1n your opinion, the said 
machine contains the invention referred to in the said first claim of 
the Sprague ata above referred to, and in answering this question 
please give your reasons for any opinion which you may express. 

\. I have carefully made the comparison called for in the ques- 
tion, and it is my opinion that the machine which I saw at Water- 
bury does not contain the invention referred to in the first claim of 
the patent No. 251,199. Before I give my reasons for this opinion 
[ will first state what I understand to be the invention referred to in 
the said first claim. 

The machine described in this patent to Sprague is, in substance, 
like the machine described in the early patent, to which my 
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124 attention was called in the last question, and the object of the 

machine is to produce substantially the same manufacture. 
For the purposes of this inquiry, however, the two m: achines ¢an be 
considered as identical. The first claim of the patent to wh ich my 
attention is now called relates to the combination with a machine 
for making buckle levers of the mandrel M, being, as the claim 
Says, “provided with ribs Th m3,” The com bination also ineludes 
the first and second pair of forming dies which compress the U- 
formed blank against the two sides of the mandrel, and result in 
— completion of a buckle lever only when submitted to the action 

f both dies. The claim also refers to a support which presses the 
“th part of the partially formed buckle lever against the lower 
rib of the mandrel, and which support 1s only used with the pair of 
dies marked N N!', and consequently there is no coaction between 
the suppert and the dies marked O O, which are the last pair of 
dies that act t upon the buckle level 

However this may be, the second pair of dies are made an essen- 
tial element of the claim. 

The two nibs referred to in the map ogy ou “dm mr’, are used for 
two purposes. The rib marked m the b which is used for the 
formation of the groove in the a le lever which 1s to surround 
the cross-bar of the buekle frame, and the rib indicated by the let- 
ter m? in the claim is described as serving to hold the U-formed 
blank upon the mandrel when the folder, which presses it into the 
matrix, rises upwards and is withdrawn. This rib, however, is con- 
tinued along the mandrel, and J suppose is intended to serve as a 
limit or — upon one side of the mandrel for one of the folded 
wings of the buckle lever, although it is doubtful whether in the 
operation of the machine it performs this 1 bie gr for the reason 
that the creasing and folding in of the metal of the buckle lever 
tends to shorten the buckle lever and draw the folded ends down- 

ward and away from the rib m’. 
1295 However this may be, this rib is made an essential element 
of the claim, as.is also the rib indicated by the letter m 

The support which is referred to in the claim, and which is made 
an essential element thereof, is described as follows in the specifica- 
tion of the Sprague patent: 

“Referring to figure 6,1t will be understood that the wedging 
tongue 2? supports the lower end of the part u of the lever firmly 
while the dies N N! are compressing the metal upon the mandrel :; 
but owing to the wedge shape of this tongue, when the die N is with- 
drawn from the mandrel the blank is released from upward pressure 
against the mandrel, so that it can readily be fed forward to the dies 
© t).” 

Now, this support, therefore, which is referred to in the claim, is 
a support which acts only as such while the dies N N! are partially 
completing the folding of the buckle lever, and from the statement 
just quoted it is evident that such support must be removed when 
the partially formed buckle lever is to be fed along the mandrel into 
the proper position to be subject ted to the action of the second pair 
of folding dies, and so far as the Sprague patent goes, either in its 
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For the reason that the Waterburv machine has not a man- 
Ds / - for the reason that the Water- 


i ee > ‘ Le } ] y } 
pair of dies, rererred to DV the 


a kg : a ee j 4 ] aa ; a —— , 
r the reason that the Waterburv ma- 
uM ‘his removed after the action of 


LPpo! ; referred to in the claim, | am of the 


i\ _ swe we ] lal , ’ 
Waterbury machine aoes not eontain the In- 


{ ictill ‘ = ‘ a i ann * . 
} ie via = ‘ j i 4) ded OO Teds? } _ 
tO the sprague patent No. ZZ5, lob, please assume 
i 


ury machine which vou saw was provided W1th a 
the heel projeetion from thi mandrel, adapted to press 
| 


wards towords the lower half of the die. substan- 


manner shown in figure SO of Complainant’s Ex- 
Drawing NO. 0.2 id then state whether or hot, 1n 
. said Waterbury machine would contain the invention 
\. | understand the drawing marked Doubleday Drawing No. 5 
i the thing shown at figure 8b. If the Waterbury machine was 
| a spring, as there shown, even then, in my opinion, 
vould not contain the invention of the 5th claim of 
: atent No. 228,136 


‘iy reasons for this opinion are as follows: The claim refers to 
+h are to act only upon the dies to keep the dies up 


{ i i . ] i ae awe | : 7 ‘ » . 
QO LHe. MAanarei ;, @2and ii a sinvgie Sprit Yr Was used, as 
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adtoin the claim asapplied to the dies. but would be 
a * 


substantially different constraction and a new method of reaching 

: iched in substantially a different*way by Sprague. 
Q. 8. ] se state whether the Waterbury machine would or would 
not, in your opinion, contain the invention of the first claim of the 
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pa tent No. 231,199 if altered by the insertion of a spr iy as referred 
to in the last question and as shown in figure 8) of the Doubleday 
Drawing No.5? 

A. The machine so altered would not contain the invention of the 
first claim of the patent No. 25 ' 199. [tis unnecessary here for me to 
recite any reasons, for in the opinion expressed in the previous 
answer herein I gave at length my reasons why the Waterbury ma- 


: ee " 7 2 | ; , } A ryt | } ’ . p*é} } ; 
chine qaid not contain the invention of the elaim Ot the opracue 
i ' ] saa ae " 

patent referred tO 1 this question 
‘ 7. Sie } = 
The insertion of a spring under the heel hod ha, jection from the 
> : : x sc ‘ r + . ™ AT =~ 
‘cca as shown ln figure SO Ol the 1) oul lay Dra Lwing. INO. ov, 


would not bring the said Woiuhhony maseaae vithin the scope of 
the said 5th ela 


,* . ) ’ Y cys ay 7 7 
(). 9. Referring now to the Sprague patent No. 231,199 and the 

. . 7 . . | . . a > - ’ j 4] 
mnvention claimed in the Ist claim thereof. piease assume that the 
] = ] = ] v een , : z i AR. > 
Waterbury machine which you saw was altered by the addition of 


a second set of dies for completing the formation of the buckle lever 
while it is sliding along the mandrel substantially as is shown in 
the Doubleday drawing, marked Doubleday Drawing No. 1, at Fig. 
la, and in Doubleday Drawing No. 4, at ig. 10a,in which drawings 
the upper halves of two dies are shown as formed from one piece of 


A. I have carefully made the comparison called for in the ques- 
tion, and I understand the Doubleday drawings referred to and the 
figures therein shown. Even if the Waterbury macl | 

vided with the equivalents of the dies 'and O O re 
128 toin the first claim of the Sprague adie No. 2311! 

machine would not then eontain the invention of 
first claim for the reason that the Waterbury machine would né 
have a mandrel, which mandrel was provided with ribs m m%, and 
would the | le 
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~ 
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— 
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not have the SUPPOrt which aets to support the buc 
when the dies were compressing 1 upon the mandrel, and which 
support, after so acting, Is withdrawn and ceases to “ip eh the 
buckle lever and permits it to shde along the mand 
acted upon by a second set of dies. and 


Ce] ae SAE Rr AG 


— 
— 
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r 
atonal for reason 
that the Waterbury machine altered as supposed weer possess 
the special mandrel and special support referred to in the first 
claim, it Is my opinion that said altered machine would not contain 
or! invention claimed in the first claim of the patent 25 

10. ee the Waterbury machine altered, as assumed 
in previous question, with the invention claimed in the 5th 
claim of the Sprag ue patent No. 228,186, and state whethe 
said machine would contain the invention of the said 5t 
giving your reasons for any opinion which you may express. 

A. I have made the comparison called for in the question, and | 
am clearly of: the opt inion that said machine would not contain the 
invention of the 5th claim of the Sprague patent referred to. It is 
unnecessary here to give at length my reasons for this opinion, as 
In a previoy's answer, where I compared the Waterbury machine 
with this claim, I gave my reasons at length, and the mere addition 
to the machine of an additional pair of dies would not in any way 
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nachine so as to bring it within the scope of the 5th claim 
tent No. 228,136. 

() Piease produce, if you can,a blank as made by the cutting- 
imilar blank bent into U-shape, and a similar blank 
leted by one set of dies as cut and bent into U-form and 
pleted by those three operations in the Waterbury ma- 

chine that you examined 
[ now produce first a flat blank as it is punched .from a strip 
| Lhis blat | to it and is marked “ flat 


his blank has a tag a tached LO |] 
lank. . blank after it has undergone the second 
operation and has been folded into U-form, which I mark “ folded 

tag attached thereto. | next produce ral completed 


} ] i | j } 1 } ae a 
dy to have the strap attached, and which is brought 
‘the action of one pair of dies in the third and 
? j . mI a ] Ta cc let d } ela 
I re MarR Lhis COT pieces JUCKIE 
| 
| w, April Zist, 1552. 
New York, April 21st, 1882. 
} 4 . . ‘ ry : 
irsuant to adjournment, counsel appearing as before. 
'> . . 
; ; I> iVO see { Kchiil hkabtLIoONn continued: 

‘ ou state whether or not before the year 1874 or ’75 it 


i known 1n the art to construct machines for various 
rp which machines punched from a strip of metal flat blanks, 
which blanks were fed along in the machine and finally brought to 


shape by the action upon the blanks in the machine of 
s, or other shaping instrumentalities? ) 
| 1k if was very old to construct such machines for various 
of which machines formed up a blank into the desired 
it had been punched from a strip of metal, by dies or 
other folding instrumentalities, a mandrel serving in connection 
} 


dies to produce the desired shape. 
ss-examination by Mr. Mircu er: 


Q. 15. I suppose you never saw defendant’s machine until the 
Apri, 1882 ? 
A. I never did. 
X Q. 14. When did vou first see letters patent to L. A. 
Sprague under consideration ? 
\. I think about the beginning of April, 1882. 
X Q. 15. If the rib m° were attached at its right-hand end to the 
e containing the U-shaped matrix instead of being attached at its 
left-hand end (facing the machine) to the mandrel, would it per- 
form the function of preventing the Hability of the blank to rise 
with the folder in substantially the same way in which that func- 
tion is now discharged in the Sprague machine? 
A. The rib m® could, so far as I ean see, be separated from the 
el, of which it now forms an integral part, and could be at- 


Poon 
tf i 


cALitil 


tached to the matrix, or to some other part of the machine, at either 
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its right-hand end or its left-hand end; and if this were done and 
the rib m°, which would then be an independent piece, was properly 
located, it would serve to keep the U-shaped blanks in the matrix 
after they were formed, and prevent them from rising with the 
folder; but this construction would not accord with the descriptions 
in the Sprague patents where they both say: “m* 1s a rib project- 
ing from the upper part of the mandrel M,”’ and such construction 
would certainly not embody that part of the description contained 
In the first claim of the letter patent where it says: “The mandrel 
M provided with the ribs m m?°.” 

X Q. 16. Pardon me if I suggest that my careful study of the 
Sprague patents for many months had made me acquainted with 
the descriptive matter to which you refer, and I supposed that my 
question implied sucn knowledge. Will you now Ls lease answer the 


question, which was whether or not, 1n case of the changed support 
° ° ] nm ' faArpn 

ol the rib we. would continue to periorm cna intially ‘the sate 
function in substantially the same way, so far forth as relates to pre- 


venting the withdrawal of the U-shaped blank upon the with- 

drawal of the folder? 

| A. Although the counsel seems to res examined the 

131 Sprague patents for a greater length of time than I have, he 
does not seem to have ‘discovered that wh ‘ch | have also not 

been able to discover, to wit, whether from the specifications of the 

Sprague patents such a change as he suggests could be made in 

practice and still leave an operative mechanism. 

There is not one word in either of the patents which indicates 
that such a change could be made. Joking at the thing from a 
mechanical point of view, I should think the change could be made 
and the machine would work, but I have never seen it done, and 
give this merely as my best judgment. 

All of the last answer is objected to as irrelevant and non-re- 
sponsive, excepting the last sentence 

X Q. 17. Your last sentence having indicated a purpose to finally 
look at this question from a mechanical point of view, and having 
indicated your opinion that the change could be made and the ma- 
chine would work, will you how please come to the consideration of 
my original question, which was whether it would work in sub- 
stantially the same way in accomplishing the function referred to, 
viz., the prevention of the withdrawal of the U-shaped blank upon 
the ascent of the folder ? 

A. It would work in substantially the same way for the aeccom- 
plishment of the same purpose, the result being reached through 
mechanical devices differing from those described and shown ‘in 
the Sprague patent. 

X Q. 18. Let us see about the mechanical means being different. 
How would the mechanical means become different, the only change 
supposed being the changed place of support of “a ie rib, the rib still 
continuing *9 prevent t the withdrawal of the U-shaped blank by in- 
terposing its lower face against the upper edge ee the leaves of the 
bent blank ? 
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he rib m°* was split off from the mandrel and 
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d way that the result would be a different mechanical instru- 


ie a separate instrumentality dist 
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) 22 Would not the plece O 


yy Sprague in that m? would then 
tinet from the mandrel. 
metal which is marked m?® in 


two Sprague patents, if separated from the mandrel and attached 
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at the other end, perform identically the same ft ‘unction in so far as 

resisting the withdrawal of the | IX ] 

concerned, whether said piece of metal Hooenceey a part of the man- 

drel ate Was attached as all independent piece of metal to some other 
7 


part of the a ~_ and in this question I eall your attention to 


the faet tha ieee of 


tl: considering but this one function of the p 
metal rds Zin the Sprague patents, and would not the me- 
chanical means he quoad that function substantially the same 
A. It would perform identically the same function, but it would 


not be identically the same instrumentality. 
X Q. 28. Do you, or do you not, by the last part of your last an- 
swer mean to be understood that in the case supposed in the last 
. . , . ] ] 
question the piece of metal which is marked m? in the two 
S rz ; } ] ee —— i .£ 
lod oprague patents would be a different mechanical means if 
- ‘ ] a) 4 : } a > 1 , 
supported at one end from what 1t would be 1f supported at 
+} ses i] 1 ° ' . a ke -— ; i] 
bile other é nd. vonbere belhne No change of tunction or in any othe! 
respect exct pting as stated? 
=e - ” ; ae) See ee fa Bod 
A. It would be the same mechanical means only in that it might 
} . ti ) ‘) > tana f » ats | lh ? ' ay i Y) t } . th ) *é) ) > ewhany oy | 
JE Cit Sal lilt D1IeCce Oi Tli¢ Lal, Dut it Wout iO Le Lile Sa ilhne mechanieca 
y 2 2 * - . < P P ies ; , 5 
means when considered in connection with the mandrel and the 
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] } ] . ee : . - | 
udes the funetion to whieh I have been eal] 
try to be eontent with it as a roundabout way of sayine that the 


i 
4 
ie he 4 . : = | 
quoad functions I have referred to, the mechanical means, are the 
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[ -shaped blank 1n 1ts proper relation breadthw ise of tit mandre 


when the U-shaped blank is struck by the die, doesn’t it* 

A. I presume that is its intention, though it 1s not so described, 
as far as I can find in the specification 

X Q. 25. The mandrel in the arrangement described in the 
Sprague patent is the fixed member of the blank-shaping system, is 
It not? 

A. Yes. 


X Q. 26. In defendant’s machine, however, one of the shaping 


dies is fixed, and the mandrel and the other die are movable (I re- 
fer to the machine you saw ), are they not ¢ 
Yes , 


A. S. 
X Q. 27. And m’ so far forth as it operates to prevent the move- 
ment of the blank bre adthwise of the mandrel is taken from the 
tixed member of the arrangement described in the Sprague patent, 
and tran goer to the fixed member of defendant’s arrangement, is 
it not, to wit, the lower die? 
A. * tig is a ridge upon the lower die in the defendant's ma- 
chine which tends to keep the blank in the correct position 
1385  breadthwise. but I do not consider that this projection is 
the equivalent of m*®, although it may serve the same purpose. 
The rib m? “a the Sprague patent is to be a projection from the 
mandrel, and is intended to serve two purposes, | presume, one ol 
these purposes being the holding of the U-formed blank in the ma- 
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he holding of the blank breadthwise. 
idge on the lower die holds 
ae ( LO do with the holding of 
i pu Loft the fold € and, consequently, 
S} racue. | do not think that the de- 
ferred the rib m? of the mandrel to their 
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0 that extent, and will therefore 
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inks in a proper position to prevent 
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three upper figures thereof, as acted 
spiral spring 
that in defendant’s machine the ten- 
depends upon a spring? 
spring which actuates a catch which 
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L's machine as deseribed in both patents. 
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ty of their telescoping, as the 
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A. I saw the machine in Waterbury in operation at different 
intervals during a space of two hours, m: iking buckle levers very 
rapidly, and I did not perceive any tendency of the buckle levers to 
telescope, and, as a matter of fact, none did telescope while I was 
watching the machine; on In my opinion, the ma chine was so 

constructed that there was no liability of the buckle levers to 
137 ~~ telescope. The machine worked smoothly and perfectly while 
I was watching its operation. 
HENRY L. BREVOORT. 
Attest: THOMSON H. PALMER, 
Notary Public. 


[, Thomson H. Palmer, notary public for the county of Kings, 
State of New York, with certificate filed in New York cour ity, do 
hereby certify that the above-named Edmund Jordan, Leonard A 
Sprague, and Henry L. Brevoort were sworn to testify the truth, 
uke whole truth, and nothing but the truth, and that the foregoing 
depositions subseribed by them were taken at the times and places 
therein mentioned, and were reduced to writing by me in their 
presence. 

Witness my hand and seal this 22d day of A 

[ SEAL. | THOMS YN J 


J 


138 United States Cireuit Court, District of Connecticut. In 
Kquity. 
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The SmirH AND Gricas MANUFACTURING CoMPANY. } 


Proofs on behalf of respondent for final hearing, taken by consent 
before Edward F. Cole, Esq., a notary public for the State of Con- 
necticut, in leu of an U.S. examiner, at the office of George E. 
Terry, in the city of Waterbury, under rule 67, as amended. 


Present: ,on behalf of complainant, and George E. Terry, 
Esq., on behalf of respondent, this 24th day of April, 1882, at 2 
o'clock p. m. 

Deposition of Huau LAwrTon, a witness on behalf of the defend- 
ant [who], having been duly sworn, upon his oath, in answer to 
interrogatories and cross-interrogatories, did depose and say: 


Q. 1. What is your name, age, and wine ? 

A. Hugh Lawton ; age, 42; reside in Waterbury; am employed 
by The Smith & Griggs Manufacturing Co., and have charge of all 
their machinery and tools. 

Q. 2: How long have you been in their employ 

A. About two vears and five months. 

Are -ou familiar with the buckle lever machine used by 


them, and have they had any cther machine than theone now used 
by them ? 


ile 


> 2 5 
—_ 7 . _—) 7 i . 
oon - e _ _ ~e — —_ r % ~_—— i. 
pa = athe —_ ome —_ on ~ } ant o cae 
neon ver pers A -—< wy ~ 7 . , i 
— _ . +“ o— — —_ —— | — —_ 
, | oe erceme 7 — 
: Fas —- * U a pian j — TS . = — VD . = a 
~~ —" > need ” * sme > 
— ° aaah Be at nd ¥ e — nw ». * ~~ P ¢ ~, va) vo 
ome oe we — m.* — ow mf P r NS at “tun 
~~ 7 neg q a ~ ow D ~ - ~~ . 
- . — — © — 
heel _ a ~ o j J Mi. — [om] e ow — —— . ee ae | 1 aa 
= , ee ; — —_ o~ = ~— ee a) ’ 4 “ ce 
aueed rg — — — __ — — a . . 
Fa ~—~ - a - ~~ ~~ . ~ ow ———— a i — a ~~ pam, 
ow pummend ene — — 
aw) e >, . ee al _ —_ Pe mee, 
--~ ~“ ~ . <= ’ 
4 —) tonne _— ont —_ 2 ree | e ns , + ee | —— — 
ow a. pon —_ — ee et oo _ oun out ~ — — es pm — © 
‘ — . a — ae » ts : oud ound r . é f a oP, 
on > — ° —_ , eed . an ~ee 4 4 
S sia : + as GS ae ;. oe © be a . ; i fC 
4 . — a — “ — ——m ' oS pened pod - : on 
. } eo — — — — oo ~~ ” _ ogee > 
: Stn ~ f ~ -— — - -— 4 oe) a o—_ = nn ~~ a. 
- _ ww _— a& ~ ju a a — ~. ° - one : ~h o 
— ° aw _ f — ll . — ee le a : 
ad ~ ere .* em . 7 > <a — an oe; pang . ‘ : a oes ee 
’ on won . 7 a — wt oud . — ~e - 
Ya = 5 — sy —_— ‘ + od ~ ° ~ ~~ w' ij — oo —_— 
poreine -_ - ~~ 2 _ " , — ° e - on — a 
~ ) b << pa o~ . / ‘ , 7~ see — St » in aa ] , — ya fee ‘ . ~~ 
, — — a ~~ - ow ow - — — “ats 5 2 —— | wet a. + 
ad - - eterna ” —— ene ~ — 
ra ms - hee - pn - ‘ he _ j e —— 
— co~~ - ~ — - was” — ew cm = oo . 
_ —_ [teed ond a - ~ =, - ania - eed —— —— | 4 
“ « _— — ad - — J ~ - —/ — _— 
~ aad ow -—~ — om. means — b 1. ~ > ~~ a a a 
~ S _ — — a ated ened e - a — 
~ — ) — f —- — ae — — << 7 
~~ i a — ~~ ° > —_ > il = 0 nant 
~—“ —s. a ‘— ae oe a | eset a « 4 ‘ eed ~~ wo r~ 
wang —" = « ow a 2 ¥ — an mee — os poemmet 4 ae cos a ae’ oa —_ 
a > . * = — waren = . - = omy 
a f — a > _ - ~<a oe ° owen ae —— ap 
=_ i —— x — ~~ _ pi —_ J —_ _— pe ~e ~ a ae 
ie ~~ ‘ | oon . ~ > “ a ~ f ee — 
— A -— one feo a ain out pt - 
—_ ~~ vw prwnnned , ~~? = —_ . al — ; ween — P , el tee ound - 
% pad - og o~ ow ona — owen on“ ow - ” f - _ 1 & — Poa o~ 
at ~~ Sang if — 49 % —_ . i i as So SZ fe ok iD . ot lees 
’ a ‘ — - ai, —" ) 
_ — rs - . ~5, f. " ‘eae oS mm, ~ ~ a oft = oad 7 nd 
~ ao! —s =_) . . a J , - 
— — —_ . ow _—— ~ + ws pany 1# > a ns -. es - , ~ 
— = on —— > o~ f ae teil —— - — — ame « . oe ~ _ ener o* ra —_ . - 
id 25 _— = ~ -_~ oer — — . —d gmt Pay w— sd oS ) a — - { a a ba 
i. pot ~ ron aw’ —" a —— ~v - —" — + ~— — + = 7 na P 
see ” — ow ie e —_ P _ “ - =. ~<a — —_ eomed 
a - - ae = eon? moe — , } oe outing ww 
2 SS... °c ts ro - a 4 > f of oe Ww we — : ‘ 
~ oe ott od ~ a — _ ial 
peret J - punts ver ~ pene = cemeee M aaiail . 2 ont — amos wee! f ~ f eed te ne 
me “a8 _— = _ ~ j ~~ A pom ff v= = ow ’ poe _ coal — pone ° } 
_ a ~ hd =) - oud a - pe ed - an, 
. — - 4 ow wa ae ies ponene im e 
— - - ' { a sy ~ ee ~ we ° , —! oo ~ ~ ~ oo 
ate’ ee <a pu — é@&8&@ &€= =  @=——l alice, EE US LUlUUl le - ds 
-_ > > 7) ~“ - ex = ” ” - our —_ ~_ il ower ad 
“8 - = " ~? —_— -—s as P 4 mm ‘ ¢ . — woe 
wy» © = . = / 1 + | —~ a . L pear Aw aA Ves 
~ — ~ - —— —= et » a ~- — ow oar 4 e 
4 ~ — . —_, Pomme - gual ~ | enound p a 
~~ oe ~—~ ates ~ —_ 
— — . ’ ~ one a ~ mm of 
— m ° j pared = a a ouet s 
— - — A ~ = - jf J J — a 
- , . ~—_ -_ . - e f 4 ee oa ff ea we 
ot - — - - ae . aad d 3 -~ a > 
? > 2 - = d a —_ i aie a << — 
- ‘ ~ - ~ -~ 
j a —— . we 
fr ; ~« { — o~ os ~ | 
~ ro a 
- - 
* - r om - 
~ _ ” jon ened a 
: ~ va — ~ 4 “ 
“4 . o ~ 
~ - — 4 “ 
a 4 ~_ ~_ —_ 
_ ; — j . ~~ a - - ~ 
mm j , “ - 2 j _ - 
ys . owe » — 
a _ eee == a “~ — a — 
— — ° re 4 ~_— Pe.“ 
am oa = - — ae 4 
- “a = ws = - > 
“ ae one! «ow 
_ “ - , “ 
j . f.4 — vs 
- —~ = 
ne ; “ - — 
P a ~ » ~ o - 
ne + — -_ = co 
= “4 j ~ é ae a a —" ~ - 4 — 
i“ ~ i . ~ _ - ~ 
- - 
~~ - = ¥ one . 
~ = — a - a - _ 
a . — 
o - - - ~~ yf 
» = * — " - one =~ 2 7 
- = oe on 
mn - > - Dre 1) ill o, 2 f 
= > --7 —_ 
- pam e~ = f ~ = > mn) 
P we — —" we ) 
; « ~ — f = - — —_ a, 
= - — woe ~ - } 
~ ; — ae - ~— 
‘ - j o jf ~ 
a -_ — _— aoe — - ve oe 
’ f eee 
; " x - — -_ “4 a 
a when bet ease, — 
ad ~— om ~~ ~— - = 
= ~- —~ ww —_ ~~ Fa 
° ad J pan { 
— _ r ~~ 
— —— 
j a moet - a f = ° a 
ee] - « * > P , ue 
“2 ~ gua ates 
- ‘. j - — “a wa 
- aan r 4 © ~ ; aw —~— ~ ‘ ——_ guad 
. ~ ~ —_ _ « 
of = - & ow : — ~ oD 
~- = ” r 
aoa = = -_ — sy r 
~ ~ = ‘ Pa j 
; = nana 
. = » os amend 
tS - 
J 
< - qi 
i - 
— 
- _ a 
on 
- J 
—_ - f ~ 
. — wd 


ea I SENT Enos shee eels ald ta neannnndNelidlipenboldigaidiniinnshtaaninmuabasmainndtam mension ccaecrctae Coan Saleen eesenapeatenesttisen dined intbidtndehipndsneiithadanatnatidibdhinaiincithhaantinmdaditabbiiastadainmtiinin cine cdeamenaasesednad oem ten ee ee 


o - = : . « > 
f ne oe ~ ~ | ‘ + ~ “ al eo » 4 — - _ f oe -_ on 
J ha 7- a = ~ f a ww. wpeoes ee | ‘am ’ ap —- — t ‘ 19 f 4 - — ' a ' ——~ . J f oe - J é 
~~ = ~ ome one - ~ — —_ ~_ _ -~ " — ~ - - _ “ : ~~ — _ 1 
, —— > ped r ; ° Ss om it rom Sia ~ pat j ra en m— a“ ue eae oe —_ 
— _ - he — bd — > aan ' —" roa ow . a Sel ——_ Bons wd wes quent — 2 — toned — od - alin a 
—_ oe — ™ a = oe a _ - -~ — _ — ~ = pond 
” —_ — be — — pl ce med aan 4 ~—4 -™ ™ ™ a ~ and —— a" - 4 - 
~- Aa we im & w ¢ —— I. a Te ow OD © — S ~~ we we tm ne ie ae cpt et oe 
- -~- ~ : - —} — ~— » a “ aw z . ~ ) ed 
a —_ ? “a nal -_ oun oe " — ow ~ “ — a ~~ pow _ coo = - a ~ _ 7 —= ~~ — 
_ ~ ome. ee on —_ _ @ oe ‘ ow ~ ——— ~ ‘ “a 
= — ™ 6 —_ — - —~ — ” put — — ~ od we os -s me ~ ome ount - { 
oe Laid denn j ‘ - L oud ae dnd ~~ ~ Pe" —— -" — = pone — - — , jad — ~_ f ww FY “~~ 
am ~ ow =, .~ a : = a? mene a - om —— = _ 4 ~~ Pes « - — rs — ; 
- . p= — . —te S SS _-— * no oe ~ —o _ ~ ~ ~~ ~ 
— - ~. hoe f ae - ln — cn ) “ - ~ —_ ~ ‘ o— ’ a oo ———— . . 
oan Seite tee ~ obits tom “ Saeed = ad = — - ~ ve ent 74 ot ——] ~ poe = -_ ~ on | 
oo a _ _ —_ ne Pp - 1 o pomene ~ = —_ . } 
“ “ —_ yo + j . — J . ~w ——_ oe ” aa. = — ~ fmm os _ - to — ute ation ta 
. oe mm Boe 7 - + ae QD hn S we PZ an one ° — al ont = ami e| tia 
— - ous a) ad - ~~ = ~~ r —_ — ~ 
ae ~ — I. ~— eninteadl — = 2 “ —— mq f ound , i” ow ~ - @ —s 
_— ; _ ow —_ ~ —_ on -_ ~~ an i . - o ous j 
— f — —_ _ — ~< pet —_ _ és ee J an 1B ow mt — a C f — — » 
: = - ~~ «C= on f =_— ~ ~ _ = a ~~ - a oud w et fw 
— 9 i ll aay —_ os . ¥ ae ’ r ~~ od jf ® —_ Cand 
o< tees - <7) ae ~ a ound one ~ _ pee a — ~~ aon v iF —_ ~ 
=, — - ~~ “— . 
a gun _ ~ — pen a _ ~ gue roe ~ —~ : ~~ ow dad = - = 
~— ~ ~~ . ome - ~~ od A eee | oud e / <« —_ a ~ f n » mene! 
ow ° “ A ~~ eae - “4 —= on ow 
. on ~e come . ~ _ _ oo 7 f =F | ~ pa ¢ —_ — pa ° f ‘ - mm , - 
- — f " 4 ome eed —_ ~ ws ~ — \ —_ — ee if 
dened ae | ——— - e m —" = ~ as - pan -~ 4 tome) 
. - — a aw f 2 —_ — — = — Gets ws — ~ — _ ~ - 
f tevenen a - por fas on o ” er “2 toe + = ~ os — —_ P| 
f ~ — ‘ae’ “ oe ied a] - owt «¢ ss ~ - ome P) o- _ ¢ - ens. 
~ o/s — aoe mh ~ { _) — - —_ a won — a a col as 
dena ~— — > - naa f onme -— _ o — = ai jf ow ai ¢ abe a oat po - 
os _ —, > = =, —_ na [omen -_ —. 4 
_ ~ ad “ _ ~~ out > omed ~ / valine ount —_ ~—— ' guatioa) = — ~ ~” _ - e — J —s 
— oa ~ ~ —~ em {= - — > _ 5 - ~ _ 4 J —_ — anh _ 
— - “. ~— — ‘ — aa ~ — — as , pam 
omg = = ~ Goce — . a" and eu os — on~ _ — oe . ~~ a —" ame! — 
- _ ae —_ wee mand Pa a _— ow ~ aaeeeed ~~ od aaa | md 
_ _— . ~ - - — — “ —— . — P= , — 
> to . ~ x ae * a - ete noe ._ = samaet - a . ~ 
~ Eaoel - " “ a — . - 
~ gee — _ quad ow cod an — + ~ , > a) ™ —_ mend 
a tA + deal aa ond - . end L — : ~_ = ~) - “ - 
guava — P . 4 a o— 
- ws ~—— — — - “ . a “ . ~~ ao 
‘a. 7 a _ Coie _— one a A ~~ ) J J —_ sal ~ + a . os sm. ~/ 
a as oom - ~ vue ow on] os ome a ” ~~ _ poe ~ _ _ — am —_ o a . -_ 
— © ow —_ ~~ a ae ss. a0 _ —_ oom _— i - a ‘ — —_ os 4 
ae — " < f a. e ——— > -- — - a ™ f L _ —~ . y = 4 Pp ~ : — 
a pent — ws ~ pam = = ~ _ - — ~ - - < # geme 4 ee = ~ —_ ed a qummnt — —_ po ms 
» _ ; ood ano woe —— — + = -~ oo ow -_- 
> und aoe j ~ an me a ee ~ - a ad _ + ~ ” * ae ~ “ f rh ced - — - © out 
“ ~ -” — ~~ ad ~ e - oor: <4 a — = ~> 
=_ . —" = —" — = a a nd | oo > -m med Of ~ ~ al ~ = s ~— > 
am , aa — - oma - —— — ° 
. i — ~~ “ ae ) wal da — all > “ ~“ pont —~ - n 
a , _ Coad - .__ i —— —~ Ff a) ~ —_ —— a ome Ps ow Pd a - ~~ a , _— amend f td 
a cae Se j—— pee awed ~ ea ~w tnd “. - ow ~ ad ” — a ‘eed ~~ a) i 4 — -_ 
— a. —_— cent . ce oe ~~ _— 4 on = oa 
(ol ¢ ee ~~ ds one — - om — ‘he “ oie ” ~~ ad © o » mead ow " sd _ —~—— 
| ome —_ aoe ~ ~ ow a ~ paatatedteall a aa) a / ee oT J 
a . ow aed —_— _ —— ~ = oe 7s _ _— _ — = 
. aud - ous ——) — - . =  comabened oa ow a — ) = | — quand . - 
| — < . ~ — ae ———_ j oe f sf > ~ f f at - ) o ~ ry od a -_ 8 ed 
7 OW « aan ~ a »* out 6 pum 4 ; — — f “ts a a guand } Punsh j rf 4 ow 
—_ | —_ t . ~ * — _ -_ _ to > ~ gud oe 
owen - — ad ne woul ‘ -” ae i ' ~ f pa snes — J - — » a > ne’ rs 
— ~~ ~ ae > = Se es aS mw « ow atl ow 4 
> fT) « “y . ow — — . - oW , = -_ . Se ow ow We —_ a , > 
—_ 3 . ~ rd pee - — : _ vee “ ) 
> —>=aq anal ¢ — poses - pon a ~ —_ " — - ~ — — we _ ~“ ~—_ sel = 4 f) 
sae ope = faa pa © - CY @ «a “a an pea y quent bene i - mm 8 C uw oo ~ J oo te ao = 
” os - hs —~— ~ ~ _ = ) 
o ° pone = aaa —_ an J wo an a nd f on . ona f b — aD 
> — 2 peo —s aoe on pu jf ed eee ow —_ ow noe Cad -_— - ‘_— | —_ = ee 
_ al “ ; — ow —" ee Sua — nee ~. —" oq ~ om 
° a ~~ — ; sf —— ad — od 
a » » eed _ ‘am — j i A . “bo ane = ” > . ‘— — - Saad af “— .“— S 
pad - — moe ~— “ > a , > — — ——" » — ow ousted ) ad + — 
= ~ _ n~b “ 5 ~ m— f ~ yan —< ~ rn - — ~ - 
— men — —— a a oo oa ay Pp ~ pes on = pom — — ~ f . ow es id Coed 
>a _~ a — — ow Sn J = a oe ha — - a _— oe ‘ee d ~ ee —_ oo — —— a 
a j . ‘aed . _ ee a ~ 2 = — 7- ow * and . 
we — _ ) f — w Fy o - y a omanne < ) a — gout ce ) — = f — — pont f? 
a, —_ 4 . ay — ) od yen _ . a" 4 ee < 
“ - at — - oo - eee on ou - <a ww = - ee , —a— . aa - — pened woe s« a! f oe oo 
oe) =! é a) _ =m. ~ eed = } e7 a — ’ . pant oe “ _ pp os “ rd “ a “ \ 
an omens _— we . | and o/ m . dud — = ow . | 23 ~ ) ad 
{ pou . a a ~ 4 bed oue an aed a P , - j al ~ - ed _ —_ we | A a -_ — oe 
Wd oF ) —_ * = ~— pag ut ‘en. —_ — -" ~ ~ au — pod « . — _— ‘— Ld 
a ow — ow — on? « ~— pone seg nl da — ” “ _— ‘22 i _) eae ~ ~ o , wee! ay ~— —" ~ 
{ : a of p- ae po = _ Cad i ‘ ne . oo ” son oo pone ail | ow _ iad Peed en | ~— oo) “ff . — > or 
P —— eo ) oe ~ as ' nse ~ { f ve. — _ ” ~ - i _ — ow > 7 p~ =F 
od ote ra a - 4 n. -— oud | gu f —_" a) > . f * 8 ed ——n pt — ow - . 
att r @ >) am “ eee P — ~ “ a “es » te - “d cee om , ) ~— ~ - ete 
. tA ° — , — e — ’ ~ a a® _ e a, — « a m4 ~ . dee? og eed ~~ — . 
‘ f éi vo erred on ~ » — pa ~~ em —_ - ~_ ~~ - J od y ‘ a ~ a aa f ) 
-_——— 4 > coe “a ames ~ = < a “ P — 4 - ~ f i ) a ad A 
3 . —_ —s ) pod poss pa — a quatiend sd — - te ~ f a i * . } ] ee —_ a8 7, 
——" == — — — ~ — guint — © - ~~ «f° ee . poe —s 4 
ore ee —_ ana - ~~ > a | wee - on j a f ~~, , > oe youd wm le 
. “ i - “ ~~ — pend ane ps ound ound —~ — i = - 2 . ~~ > P= “ a 
— ao J - “ - - ow ow © ome = an ~ aoe —, “~~ + — ; 
— es + wajeennd — ~ ~~ — — — pow J, a an a) eS ays pues) 9 = * ented 
— oust “ oe A wo ~ ~~ ape > poet ; ~_ - om - ~ —t ——] ) a 
7) a mn — . “— ~ 4 mo ow ai, — 
~~ an _ @ aw > a if cua = 4 _ iJ - ~~ ponasend a a 
ae ~~ PP et | pom Sele ~~ Ye e bal om. = —— _ _— ’ — ~ — = = + a) a wh 
pe ——— i. - qubead _ ow — Som f a . ~ ee r ao e nee Ps > — — ~ i wi ) ~ 
Saeed » —_ - ~— = * — tf — } x 4 - - » 
Ps — ee — —~ - —_ _ = 9 ~—/ ts /™ - ' —~ 4 —_ jee — ~~ } f _ . 
4 OE eed f — ow va © ss —— we 4 “ ames | ~s e ¢ . 
. . — omen on ! me ~< al ( - 
I oe = — pvewe ain ‘ — — - ‘ " n a - _ . * po j > f — -—— 
r — ii. — * f i a] ~— —" jf - = o ad a -_ ow ‘ames - r 
=~ wee . —_ Wt ene ~~ ” ° ~ —_ . -—_ o— a > ool — =< 
. prmeenent Fa. “ - - — . _ ~  ommed q é 
‘ ~_ ~= -_ 7 ° we - _— = ——gq Sa — ote . = ss ‘ _ — ~ * ~ — dow rom _ ~ ~ / te = 
ma. Pe — © au rw j wees = sound - — . ~~ a i‘ gueant > S 
pene ee ver a ] — a) ~~ —— | ws ~— pret on - f & f — ~_ — sd ‘ ound = “ > med R ane Cad co 4 
— me. rf ~ _ -= od — , _—< = ee . . -_ — . — jan pete “ _ " od ain — ow | — an) A ~- = om ofS 
9 - > pn ~~ du _ on » - ~— ed > =n : 
. 2 Ye a — f —— . ow 2 ~ on ~~ wa  —_— . _ cd > ~ - i | ow ~ ot — 4 «+ ow ii PP) — met 
. ~— ow . _ 2 ] — 
, J ~ a dun —_ aoe . pond sm f poe i. —_ oma _ ' > a ad _ a a out { ¢ ~~ Go oneal ew 
2 ’ oe ; _— = ow - =e ‘i a c 
 catind Foal — f 2. ee | - te —/ ~—_ * Gang es ot e 7” > ° — — ow ° ‘ 
— sd f / —_ <}eaend 2 - o ay ii } . ° oud woe — ' ea 
; wis a > — mm ne sl ~~ ~ pa 6 ow —_— di. _ ; _ pains f . 
art SS ae 4s > —_ 5 = eS om oe a ©O ~*~ &¥ <P = ~ ny" ~* > = ~ wt ay — 
i - mw _ — , P . pe —e ~_ ad . “ } ~*~ ) 4 ae — 
“an Ps — ts eee i pee os — - — - ey a _ rs _ * 
w A — - 4 — o ~~ —_ / oo a | f ~ al ow oo ~ 
a — — ” | | ~ ~— - an — 
ome ) wW a f a ~— a pone a — ned a ~ — e —_ — ° —_ vo) as 
& > - a — ow ) er | —— e =: ‘ e. . 
f — 7 _ . ame 4 “8 -~ —_— —— ow a —~ ‘ Scien sen nr = f — a _ “ . “ - ¥ 
_ ee) - a bu — ~ a ed — rs e } 
ec enn pow — —_ @ - = — ~~ — = on ——~—— ~~ — , e ' ~— 
ee) i. e . + -_ , ned — —— a — “ _ 
wn - a — om gunal ow ee” —_ _ ~~ ome — ) — ow ond ] - ~ ~ 7 ° ey 
/ _ ws . on. — j Ee pe — ‘—— ——- ‘— > 
4 . - -~ 7) _ J — . © i — — ~ . a < a. e - 
‘ ne ~ -. e ahs w > ow ~s . } ial _ — » eed —_ — pa 
2 o - - ~ " eed >< -= —a —_ awe —7 “ ‘and ae ' di ca iA + ~~ _ _~— eee d ound a - 7 
ep ow meee > peheenesd - a" _ _— aed ow = ‘ ¢ ~, - = —_ - | — a ou j oe - 
= — oad ‘ —_ owe <d —o — a paced ne _ a) — —— > meme rammamirnr 4 wud ) ~o ) 
Fie) os - on Quam — “ pat ~ on. - - ~ rn ad net “ °°, on 2 — — 
~ = ~— = a ~ Seal nie —_ cos pa — ~ 
a ——. - j . P aa ~ = pug ound ) a 4 » ) ol ams e 
~ LA spe = \ - . - St an ~— a “~ ~ pa ~ — Pay ' ~ oe - — < 
: * : ) Sal = n= iets e _ a ae D: a — geome 9 — - ~ iid od) ——, as SS et 
ee Ln = — ~— ae. ~~ : ~ = al a ae a Cen oF 
. > pd ao pe 4 wd dud f ~— oes “ we —~ rh ~ — ~ * - on a led an * ~~? 
amnd -_ -_ ~ <~ - « os ~ — ‘ — —w cee on oneal 
— ~~ al — ~ as — — — - o~ — - * 7 = ae / ——_ punt — _ . - —< 
— e — —. a =. coe — sf a —_ ~ quxd © a anu —_ oe ~ . — * 
oe oe ~— — a on f ~ _ ~— one — ~—/ 
sled ound ° — “ 2. “ ny e owe — eee a. — —_ - one ~ I ee ~ = we/ - — 
ow oe _— _ —_ pay ~ ee — - mond a j = f eee ow ~—« — — pum * 
a an — —) ~~ ma $2 f a nat aa a FA —_ a ated — — iL js —_ = o ~— od - — in Quatiend - > nt 
a “~~ ro ~ a. - — “ ~ pond ba “ termed > om om ow a ° so ‘-~ -— — —— one > 
— eet os — naa r — _ —_ — ~~ ~~ — eee “s — @\ . - : an 
— La ¢ ] —0 - > ™ ~ “ a ~ rere — aie pA — J o — j % ee — - ‘ 
. tee w is ~ J - eee ee —_ _ ° ow nt - ‘oad » aes - —— | ad ee 7 " — ( eee) ~— ) 
— fe ’ JI M ¢& vn - a» = . an. ~ as oa — | a oF L a > ~ 
_ . ~_ — an ~_ ~ ~ — ~ 4 ; 
~ he ; a sme - . a _ a _ ~ = - * — gud _ _— re . —_ ad —_ as _— uw pam 
= * . - - -— a _ — - — 
. ——w oe out 2 a : - quant —! _ ~ - a — a 
ate par _ / - a ~ quae ee. —_ > —— —< = J ~- omen aa —_ ~et a eed ~ 
f - - gun ian _ an ~— ¥ nose j ~_ 4 oute —~ “_ ~_ ov ound 
~ * — f “ ae _ = ‘ ~ ~ os omat ~ / a " - > ee © —— 
~ ~ ——s —~ po a” a - ow - “ — ° vas 
ms o a owe og omg ~~ ad ow a ~~ . — —bnd hm, peal ie a _—" ra an rs . “ ‘ — st . od 
roo Ee —— - all ~~ —~ ow a” oo ow — / , “ 
d | ~ ~~ “as on — a - oa ~ - nd ae _ > ~ . a _ ay a . . . 
‘4 — pu — _— _— — , ~ - “ —_ > pend ‘an a . 
o , Ne o. = ° — - = “| 9 _ a) — -_ —_ 7) ao. pad f “ a ~ 
—_ = a ow _ ~ . 
at | — = — — ale ~~ aoast eee — —_ ee = - ee ow _ >< —_ pte - ——y “~< | il on | —_ —— Sad 
= ’ wy ~ ~ ~ 
“ ip rf od - t ~~ a oe 7 os ~ al —w ~~ 
~ a - © ed _ 7 ‘ ere « mel — : oe —— ~ ane — ~ © pul * uns 
_— ae — ~ — j = den e . ' f a> «Ww io. . 
oe oo ma — ea ai ian 4 A _ ) a | oa a ‘ ood ‘— ~— «eed ‘ wnt ound ™ 
a — | ; — . e ”" ~ - ow roe “a L — om j an at J > —_ f ~~ a — ) 
i 2 — - pad — o. ~ nee] — an | -s pee ~ _— a f ~ 
' ene - a ° ~ _ aa ~—- —_ <a — — *? i =" we — a f - nm — o~ P ~~, aed _, 
Saeed - - _s re, — j — » | — ona —" < ° ~ a + : Ls ww 
— — ” — ~ — — ; f | o — he ~ —— 
— ow —— —_. — . 
ad ‘oa “A f s on f - ow ~~ -« ——) — <ul = a 
amend = ~~ ~_- ~ a 2 — . roma “ a nee a 
gi eo — eo vs eo eeee es, —_ » eee | ~s a — _ - ee am ~_ ad mone - I, = > . 2 7 a 
woe i ~ ow o~ ue and - om ~ ~ -~ _ rm . _ ) 
_ | | — oo _ + ' i pee ~ - = ai ; » Pp a had - 
am ~ , * re oo 2. _— on | ow _ a — ced 4 es ae . Sod ne. _ a ces , 
. — J on — . —_ — _— 
- ~ ~ a ~~ roen ae — @&8#=£ 2. + ge—atacmeal -~ eee 
ol = a om —A «md a —~ “ = om) 1 “ eS pew = a — ped os wes 7 ~~ — — 
[a se Dew” room oo ~ ell - > 
—— a a ey ~ = j pees we ~ — — on — ~ levee 4 oo »* —_— ow wal ow — f , ee | ~~ <b 


+ } . 
Was not confined to the mere form ol 
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nit the dies to be so far thrust backward as to permit 
rs to telescop overlap each other as they push 
ard upon the n lrel 
lanes machine ist war i] this action Was COorn- 
vas one spring “interposed between a bed-plate and 
mandre | pport to hold the mandrel In close con- 
OW ¢ ~ and LO press the mandrel and 
ward towards upon the lower die” for the purpose 
e blanks from telescoping as they are being thrust 
mandr This spring has been removed, and, it Is 


jury to the efficiency of the machine, but it 1s plain 

ntroducing the spring was to prevent telescoping. 
1e spring for two, and the location upon the 
. dies are immaterial variations 
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machine for making buckle levers the combination of the 
= ided with the ribs m m?, of the dies N N! O O and 
the part wu of the lever against the rib m, 


fication the support is described as follows: “ It will 

that the wedging tongue N? supports the lower end of 
of the lever firmly while the dies N N! are compressing 
pon the mandrel; but, owing to the wedge shape of this 
ue. Nis withdrawn from the mandrel the blank 
leased from upward pressure against the mandrel, so that it 
be readily fed forward to the dies O O.” 
the defendant’s machine the support is not fixed to the mova- 

as in the plaintiff’s mechanism, nor is it yielding. It is 
to the fixed die and performs the office which is described 


} 
in the first claim. 

The defendant’s expert thinks that its machine does not 
claim, because the mandrel is not provided with 
id because the second pair of dies O O does not exist, 

: removed after the action of the dies. 

in the defendant’s machine is on the fixed die, which 
tationary part of th achine, while the mandrel is the sta- 
f the plaintiff’s forming mechanism. ‘The ribs 

I .two machines. The dies O O were for- 
but have been removed since this 


—s , +h ; 
Wien the die 
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the plaintiff’s machine, 


was commenced. 
ar, ‘ . T= '. . »| : ] 1? ae 1} / ’ ] | ] } ’ : 
ras 18 aiseiosed in the testimony , woe patente machine Was 


beaded ” arctics in one operation. The pat- 
F mechanism which the in- 
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first one to make 


rentor adopted, and the “support” is not limited by the first claim 
ich moves away after the action of the dies. 


— 
il 


] 
iin defense is that the two patents, Nos. 228,136 and 281,199, 
with the exception of the fifth claim of the former and the 
first claim of the latter, are void, because the machine, with 


the exception of the mechanism described in said claims, was 


Bele 
RSCAG GL 


oe aden ge 
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in public use for more than two vears bettors 1e date of the ap] ication 
oe letters patent. But one application, dated December 2d a 
1 patent upon the entire machine was originally brought. This was 


. *s eee 

siieiecandin divided into two-applications upon different parts of th 
Bs = . , , Se ee y ' 7 

Ssdle machine. In order to defeat the patents, the machine must 


have been in publie use before Dee’r 2, 1876. (Graham v. MeCor- 
mick. 21 O. G.,. 1533.) 

The facts are that from 1862 to 1868 the patentee made another 
kind of buckle from those produced by this machine upon two or 
more different machines. Between 1868 and the fall of 1873 another 
kind of buckle was made by one machine. Fora year prior to the 
fall of 1874 he made the “ beaded” bueckles—zZ. e., the kind now under 
tion upon two machines. 

he ordered the skeleton of the patented machine from 
liss & Williams, his workmen or himself making the pat- 
141 ented portions. The machine was in a condition in which ii 

was used to os sehen levers in t of 

contined to be so used without substantial change until the Spring of 
1878, but it was not a heir ener Invention. It had two defects, one 
that it choked, and the overlapping blanks had to be picked apart 
by a workman; another, that the bead was not parallel with the slot, 
because he blank could not be foreed Upon the mana»reil evenly. 
Nevertheless it was used, In some seclusion from the public, to make 
levers, and it made about 50,000 gross, which were sold, but t 
ganization was defective until 1t was perfected in the early part of 


a 


S75. aiter repeated experiments, The inventor aiways adh ered to 
ee ice of a cting the invention and then obtaining a patent upon 


it. The two improvements which were introduced in 1878 were the 

springs between the levers and the dies, which prevented overlap- 

ping, and the rib m* in order to keep the blank in position when it 

was forced upon{the mandrel. ‘These changes, which are apparently 
not of great importanee, perfected the invention and en: 

1412 the eorentcr’ to take the final step between partial and 
plete success. 

It is = ‘tly true that a patentee cannot be permitted to use for 
profit ra | UAC hin © which embodies ra! perfected Invention for cl — riod 
of two years or more, and then obtain a valid patent or the eld Ma- 
chine by means of the addition of some new improvements, which, 
in the language of Judge Lowell, “were intended to benefit the pat- 
ent rather than the machine.” 

The present case is that of a machine which was imperfect and 
which demanded and received the continuous experiments of the 
inventor to remedy the defects in its organization. It 1s not true 
that the inventor cannot safely use for profit such a machine in its 
impertect state lest two years shoul elapse during thee xperime ntal 
period before the invention is completed and the patent is applied 
for. 

The plaintiff is entitled to a decree for an injunction and for an 
accounting. | 

Charles E. Mitchell, for the plaintiff; George E. Terry and M. B. 
Philipp, for the defendant. 
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And it is further ordered, adju ge d, and decree that it be referred 
| 


to Kk. 1. Marvin, Esq., one of the 1 vasters of this court, residing in the 
eitv of Hartford, he ated especially familiar with the matter of in- 
vest cating profitsand damages upon the] nf hnevemMe nt of pate ts.and 
: ‘ > i ; ) : i 
both parties having agreed upon his laieaeenentsetian Gee special 
and sufficient reasons therefor, to ascertain and take and st and 
report to the court an account of the number of said machines for 
making buckles levers made or used by the said defendant 
4 and of the number « yf buekle levers made by the at fendant 
thereon, and also the gains, profits, and advantages which the 
said defendant has perninay or which have arisen or accrued to him 
since the 25th day of May. A. D. 1880, as well as all damages in ex- 


cess of profits susta sar by the complainant from infringing the 
said exclusive rights of the said complainant by the manufacture 
Or use of the said letters pate I 

) her ordered, a ee deereed that the com- 


pidaInant, on such accou inting, have the 1 rieht tO cause an’ examlna- 
re. c Se oe } ; se 2 1 ms 
tion of said defendant, ove ftenws or otherwi . and aiso tne prodadue- 
TIO? f ¢+hlra ho . L- "rIIIR Ire ] loen} } t aid lofandant : | 
LIOTL O11 ULL} JOOBS; vouche rs, and agocuments OT Sala aerendaant, anc 
} } ° ‘ . . . 
Lhat the sald det ndat nt a ittend. bv its proper othcer. ior such DuUr- 
e e A 


pose before wid master from time to time as said master shall 


rther ordered, adjudged, and decreed t 
be issued in this suit against the said defendant 
{ 


} 
petual TnyUuNnetION 
af : ae fae eo ] ] Re eS Ae ; } 
restralnin®g ] Its agents, clerks, servants, and al] Cialminge ol hold- 


{ 
h . from making or selling or using, or in any 


7 
qd 
manner disposing of, achines for n wales buckle levers contai1 Ing 
gms | a oe ee | | 
said improvements dest as d in said letters patent, pursuant tot the 


| li 
prayer of the said biil of complaint 
‘ A 
SHIPMAN, 
District Judge. 


L45 And on the 29th day of July, 1882, a writ of injunction 
was issued in the words and figures following, viz: 
United States Circuit Court for the District of Connecticut. In 
Kquity. 


LEONARD A. SPRAGUE 
THE SmitrH & GrRIGGS MANUFACTURING COMPANY. 


The President of the United States of America to the Smith and 

Griggs Manufacturing Company, Greeting: | 

Whereas it has been re pre sented to us In our circuit court of the 
United States for the second cireuit and district of Connecticut tl 
letters patent of the United States numbered 228,156, dated Ma 
25th, 1880, and letters patent numbered 231,199, dated August 17th 
1880, were issued in due form of law to Leonard A. Sprague for im- 
provements in machines for making buckle levers, and that you, 
the said The Smith and Griggs Manufacturing Company, respond- 
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Defendants ordered to complete their statement of manufacture 
and sales, and to serve COpy of same on cc ym plait nant’s solicitor on 
or before Tuesday, Oct. 10, 1882, at noon. 

Hearing adjourned, to meet at master’s office October 16,10 a. m., 
unless complainant’s solicitor gives master notice that he prefers to 
have the hearing at pela A in which event the — is to be 


at same hour, at the office of defendants’ solicitor, at Waterbury. 


HARTFORD, ConN., Oct. 16, 1882. 
Present: Mr. Mitchell, for complainant, and Mr. Terry, for de- 
fendant ; 
149 Defendant's Statement of Manufacture. Returned by Defendant. 
Sworn to by Edward 8. Smith, and Filed and Marked Ex- 
hibit A. 
United States Circuit Court, District of Connecticut. In Equity 
LEONARD A. SPRAGUE 
Us. 
| THe SmirnH & Griccs MANUFACTURING COMPANY. 
To the defendants or its solicitors: 
The defendant will please take notice that on the 3d day of Octo- 
ber, A. D. 1882 at 10. o’clock in the forenoon, at my office in Hart 


ford, Connecticut, I will proceed to take and state an account of all 
ts Be ‘ , , Sal eee 

the profits, oalns, and advantages which you have received or made 

} ° f o i 7 — : ¥ a — Pe } yy = 

or which have arisen to you from the Infrings ments aaqjyudageda D\ 


. ry : ‘> J » i. : 1 
the de ere e he rell vou have committed U pon Lie lst. ol. ith. ana 
~ | XY 9921928 4 WE ee ee | a) ete 
oth, claims of the patent fo. 228,156 to the plaintiff, dated May 25th, 


1880, ern nd, 8d, 4th, and Sth claims = patent No. 251,199 to 
the } in tiff, Free August 17th, 1550, as well as all damages in ex- 
i 


cess of profits sustained by the complainant from said infringemen 
of the said claims of the said patents by the manufacture or use of 
the machines for making buckle levers containing the improvements 
described and secured by the aforesaid letters patent sine 
of their issue. 

And as the preliminary step in said accounting you are required 
on said day of hearing to present a statement of all the profits you 


have made by the infringements aforesaid sworn to by the officer of 
your company having the most full personal knowledge of 
150 ~—s all the costs of manufacture and of all the avails of sales, or 
of all gains by the use of the machines for making buckle 


levers, containing or embodying the improvements described in 
said claims of said patents, which statement you shall then and 
there be prepared to substantiate and verify by ali vour books, 
vouchers, and papers which can show the same now in your posses- 
sion, and by such officers of your company as shall have full knowl- 
edge thereof, who shail then and there make such explanation and 
submit to such examinatian under oath as shall then be required. 
Dated at Hartford this 22nd day of September, A. D. 1882. 
EDWIN E. MARVIN, 


Master, pro hac vice. 


[IGGS MANUFACTURING COMPANY VS. 


WaterRbBURY, September 27th, 1882. 


ini 4 


GEORGE E. TERRY, 


; itis Va ; 


nufacturing Company. 


SvuirH & Griacs M’r’c Co 
Esq ter he above caus 
| return of the number of buckle 
. . : } - eee ‘ 
) | eintrineinge machine from the 
‘ 4 7 , ¢ » | y 
\ ISSO. to | f July. 1882. as follows 
) wi) er 
‘ = @ - 4 Ly ETO. 
i : 2 30] . 
Ra iprentes 
eae . dAVUi 
39.058 
* , ? 1} a." , . 
f PO ec USC OL Sait mach wWne IN 
e cost of producing (exclusive 
: } 
~ machine was two and one- 
} . } aie ] 
fuaL COST Of proaucing Laem 
, ;' 1 £4 aa , 
L powel press Wma TOrmMine 
r 2 exceed the sum of two (2) 
eo 2% 
i ‘ >, T ¢ riOWS 
you | per day 1loU gro. of levers, at 
om ? . } 
So.0U per ras | workman, Inciuding time 
ru Lponan er press YOO oro. of levers can 
it a cost of Sl.o0 fo! r, and the eost of forming 
} Cents Her Gro 
. — 7 . . 
Oleg machine is or has been In the possession OP 
lan? lL, tix" 1?) ae ,tr\T ean - tne 
cL iibvs DeLWet ai Liit (Jif 11d ( 4 a ' ) 
\ ()etobe! Oth LSS? 
j m. INT ] . | > ‘ 1CN ; .? . + 
THE SMITH & GRIGGS WEG CO. 
Py? aArep ry tt 
KEDW’D S. SMITH. Treas’r. 
HARTFORD, Conn., Oct. 16, 1882. wean 
} wee ant ) 
| ppeared Edward S. Smith and made oath that the 
} > ane 
ah COOLS § Ul ent Is rrect and true. Before ne-—, 
I. \ >|” T Y y 7 
E. E. MARVIN, U: S. Com’r. 
; i ‘>. mM tii \"\ ] 
} | ] , » . > a ‘ a > ID > > 
1 eC] mal ver oF defendants have been Since LS/od. 
7 4 | “es 1. ; } 4% a , oe *. 
mmenced to make arctic shoe buckles of the kind in 
. —o | " . + ne +? } 4 wr ¢ . v , 3 - " 
newhere in September. 1879. It mav bea little before 
t 7 : 1] i a rm ‘ , " 
h is the nearest recollection I have. Thev began by 
the m on the machine In econtroversy : thev made SOme Nn 
prior to the dageeislion 10 this ease. My Impression 1s 
I '?e ? >» Ff +} ly 93 : f° Re vetuinn : . ’ i] ¢ : — 
aid prior to the bringing ofr this sult; cannot teil certain 
far as | ean now state 
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Certainly they were made on the infringing machines down to the 
bringing of this sult é unable to distinguish those made On the Man 
chine from those not, because we had certain grades that were all 
made on the machine and other orades made by another process 
The grades made by another process were those made to rivet on 


shoes. 


Int. 1. These other buckles had the double bead and slot that ar 
ormed in the buckle produced by the infringing machine, did 


[ 
the 


‘not—that is to say, the double bead between the slot and the 
ac 4s ¢ 

Ans. Y es. 

Int. 2. Give the names of the purchasers of the 39,058 gross of 
buckle levers returned in Exhibit A. 

Ans. L. Candee & Co., New Haven; the Goodyear Metallic Rub- 
ber Shoe Co., Naugatuck ; the Goodyear Rubber Giove Co., New 
York: the Boston nora bel ‘Shoe Co. of Boston, Mass.: the National 
Rubber Co. of bristol, boi the Union Hiardware tO of W ole Lt 
ville, Conn.; Hope & Stevens, New York city; Samuel Winslow, of 
W oreester, Mass.: and some other small trade I can’t think of. 

Int. 5. Did you sell any arctic buckle levers apart from the buckle 
itsell 

Ans. No, sir. 
L154 Int. 4. Each aretic shoe buckle is composed of a buckle 
pee Sr frame and lever, is it not? 

A. Ye S, sir: the frame is made ot mall abl Iron) We purchast d 
the frames of the Hlizabethport Manufacturing Company, Cee ge 
not wholly. We purchased one lot of O. A. Terry, of Terryvill 
but the larger part of them had to be thrown away. I think we 
did not return them to Terry & Co. They made a — allowane 
on them, and we used what we could of them; bought no buckle 
framnes of other parti 

Int. 5. What did the buckle frames cost you ? 

Ans. I bought them on a confidential contract, and I decline to 
State what they Cost 

Int. 6. What ees was obtained for the 24,470 gross 14-in. aretie 
shoe buekles stated in E xhibit A ? 

te Defendants object to any testimony as to the prices obtained for 


anny eet completed buckles, there being no elaim that said 
buekle, but that only one of its completed parts, were M inufactured 
on the aia machine, neitherof which parts nor the complete 
buckle being patented, nor any claim made that they infringe any 


aca ah of the complainant. Objection overruled and exception taken 


< 


Ans. Various prices, which were made by the Goodyear Buckle 
New York. We followed the complainant down. 
Int. 7. Please give the highest and lowest prices obtained for 1}- 
inch buckles. 
Ans. $1.10 and 70. 
Int. 8. The larger price was obtained for the earlier buckles made 
ttn and the smaller price for the later, was it not ? 


A. Yes. 


ACTU RING COMPANY VS. 


' H “ s> 
Wel Si irver price 
oe, > oe a 
Li Pitt Ltil 
: ' : ae , 
3 t to eorrection hereatiter oy the books: State as 


, 7} a : . 
ave not looked it Up. 


‘ i it) : \ 
(V7 t = . ) ty) 7 ; 7 ‘ 7 va’ 
Wha <imum and minimum prices 
) A cents difference, prices 100 
SE aay 
| “1 9 
ivi i il i Ui 8 
Cty. 
et : il, is ensues’ Pusuaee , £oee 4 7Oa 
lalilnge@ prices trom the time you began till the lowest 
3a gross upon each gross of the whole 
1) 1] is m Oe a ; “ 
\ ) the buckle levers upon the 
- | verruled, and exception taken. 
7 : mm the books or other definite 
ion, Si near aS you Gan, @ross for gross. 
’ UY. a id exception 
i oe 
7 , } *. ¢ 7 
elehborhood of 2s cents per OTOSS. 
Pe a ee eee: ee oe buckle fr: s do vou 
ieciining to give the cost or the pucKie irames, GO you 
inderstood that vou bought them for less than rates at 
; | y ?* lh 4 _ ) } j Hy ic ‘ y . 16 
e manulacturers obtained them—that 1S to say, special 
] Yi? es Bi a ; - ~ st? 
 ] ne we did. We bought for spot cash, while they 
+ | | ail . es | ‘y ee ’ | cy ‘ <+* . . > 4 sicsis 
| hat all vou mean? Is there anything confidential 
paVvInge spot cash Ol) FOOdAS ! 
i the assurance Ol the manutacturers that we were 
\\ 7] ¢ e ] : cy ’ + | - ’ ry i. im Oi ’ : . van 1c 
Whbat did you pay the Andrew ‘Terry Co. for frames | 
] ; re , oOo lec "or ; * 
' vas the ie we agreed upon when the YTooas Were bought : 
° 2 ‘ se 
\ a i CU qd not Sct \ it it S() long AYO. 
( VW} pL ree ae eee iy 7,4 
19. What did the Ld-in¢ h aretie shoe buckles cost you J 
5 on, ruling, and exc puiol 
\ i KNOW 
as ] y- 
_ mn, TULDYS, ANG e@XCepvlon 
: i “oe VW 
same answer 
o> ae ee oy  o. ae. } Re ee 9 oe 
Vhbat dld the 2 111 Skate buckles cost you net: 


4 } i Oe 1. cr , 
ns. Mont KNOW. 


LEONARD A. SPRAGUE. 4) 


‘ets Xt ¥ : oe tai oad : an ‘ : ais : 

[nt. Zo. 10U have stated. have vou not, th [ 

*/ . yf rt - } > 7 , eek i 7 ; . +} : hs ] ae : ; ; ] } , 
rest oF your bDusIhness Was aS Pood as on these articieSs you would be 


satisfir cd 


&) 


Int. 24. You made a good, handsome profit on them, did you not? 

Ans. I don’t know. 

Int. 25. Thev eost you considerable less than the minimum pric 
obtained for them, did they not ? 

po Ans. I could not tell. 
Int. 26. To what purchasers did you sell the 14-inch shoe buckles ? 
Le aed yibcit UliOliad i ) i BE: Q iUil i | 

Ans. ‘To manufacturers of arctic shoes: the = and 2 were sold fo: 
other purposes—not all, but some of them 

Int. 27. I find in your statement 24.142 shoe buckles lo whom 
were the irticies in that it Iti S | |? 

Ans nave rive a thy ‘names ones 

17 ] ] : 

Int. 28. Do you mean that all the purchasers whose names you 
have given were purchasers of 12-inch buckles 

Ans No 

Int. 29. Please answer the last question, then. 

Ans Ls Clan le Ww Oo... Goodvear -ubber Shoe Co.. Goodvear Rub- 


, ' . 1? ' } ‘ ; 4 , 
ber Glove ¢ o.. National] Rubber ¢ o.. Boston Rubber ¢ O., and otner 
f° , « ‘ ’ 7 . 
small manufacturers I can’t think of. 
ty Int. 830.. Did not vourself norany onein vour est: 


¥ ) ° ’ 
: . ’ , af ' . ; 7 ee ee ; 
ake an attempt to ascertain the net cost of aretic shoe 
- 


Int. 382. With what results ? 


se) >? . 
[nt. de) | ieASse rive 1] 

ct ] , , i 
Ans. I did net so receive it. I cannot answer it 


Int. 386. Can you 


i Ans. No; only that we never sold them at a logs. 

Int.57. When did you forget what they cost 

Ans. Iam making hundreds of estimates every month, and can’t 
keep the matters in my mind. 

Int. 88. When did you last estimate as to the goods now in ques- 
tion ? 

Ans. When we proposed to make the last price. 

Int. 59. When was that? 

Ans. I could not say. 

Int. 40. Was it less or more than 50 cents for the larger size ? 

Ans. I couldn't say. 

Int. 41. Was it less or more than 40 cents for the largest size ? 


Ans. I should say more; I am not positive. 
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LEONARD A. SPRAGU! 


Ans. | answer that the same as the last question. 
Int. oS. Cannot you answer the last question 
Ans. I cannot intelligently 

Int. 59. Cannot you answer the last question but 

Ans. |] make same answer. 

Int. 60. When you went to making buckle levers on the infring- 
ek Seach eee there any rival of Mr. Sprague s who was employ- 
| ethod which you now adopt in making these buckle levers? 
the alternative method spoken of ve vour statement. | 

Ans. Smith & Griggs had made similar goods by the same pro- 
cess that they use for making the lever. 

(Juestion repeated, 
, now; I don’t understand the previous question. 

Int. 62. When you went to infringing by using the infringing 
machine was anybody making buckle levers by the alternate method 


*} 


Ul 
1. 
i 


spec ified in your statement ¢ 

Ans. I don’t know. 

Int. 65. Mr. Sprague Se id a patent on the buckle lever itself, which 
had just expired, had i not ¢ 

Ans. Either Mr. Mowe or Mr. Sprague had; I don’t know 


160 Int. 64. When you began to infringe, Mr. Sprague had the 


rytir _ ] ' matin | Le lac ' tan » +h saa I , 
entire trade in aretic bUucKIies contalning toils pecuilal icVel 
‘ 7 
Ci1lq ihe 
a 7 
Ans. I don’t know 
a ee . © i ; a a tc : : 
Lint. +) Did Vou o Mr. ‘agQUES machine at his SLODpD before Vou 
. a . 
| } +) 
went tO MakINg these levers? 
‘ {aes ee ,. , an ? 
Ans. Which machine do you mean 
] : ry} 4 4 eS > 
int. DO. LUE patented MachlHe 
i 
Ans. N ». not that KnHoW of. saw a hiat hine at his shop SOTne 
i 
? » }” | 7 If . ct th) , pk rus . qgehin . anc | ] +) 7 = 
Vears peirore. b IS Sala there are tWO Machilhnes, ana Go Hot KNOW 
lai ] . . i] > 
Willeh Yas. | Ss Or ULtli¢ other. 
as ] ] ’ ht . . 
Int. | How many buckle levers did vou make on this machine 
. } or } = ) 
ifter the Slst day of Julv, 1882, 1f any 
Re a a a S Pati ‘. 
Ans. Not anv: we stopped some time betore Lobat 


7 a sls eee * ee, ee eee me ¥ 4) 
Int. Od, How mahnhv arervie buckle ley ers have vou supplied ior thie 


firms in Canada have you supplied ‘ 
Ans. Witherall & Co., of Gusions nd ¢ ‘anadi: n Rubber Company, 


|. Have you sold any to the Quebee Rubber Company ? 
Ans. I don’t know of any such company. 
72. How many have you sold to the Canadian Rubber Com- 
pany of these arctic shoe buckles during the period covered by your 
statement ? 
Ans. I could not say without reference to our books. 
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LEONARD A. SPRAGUE. : Je 


Int. 53. Were the buckles containing the lever in controversy, 
that were made on the Sprague machine, sol : through vou during 
the whole period covered by defendant’s statement dl 

Ans. Yes. 

Int. 84. How many buckle levers bees kind madeon the Spra 
machine—that is to say, how many buckles containing such Jevers— 
were sold during that period ? 

Ans. A little over 60,000 gross from May, 1880, to July, 1882. 

Int. So. Give the prices which were obtained before the defend- 
ant’s infringement began for the several sizes mentioned in the 
statement Exhibit A ? 

Ans. £, 80: 4, 90; 14, 100. 

Int. 86. State whether or not t these prices could have been n 
tained but for the infrin wement ol the defendant ? 

Ans. Undoubtedly they could. 

Int. 87. Give the average prices that have been obtained on the 
several sizes since the infringement down to the end of the time 
covered by kexhibit A ? 

Ans. For 2 inch, .65: 4, .70; 14, .78. 
163 Int. SS. Please give the number of each size sold making 
the 60,000 during the period covered by the statement. 

Ans. 10,000 gs, 10,600 gs, 40,000 1gs. This 1s approximate, very 
near. 

Int. 89. Have you figured the amount of differen ‘e from the prices 
which you said could have been obtained but for the infringement? 

Ans. I make a difference of— 


lo cents a gross on LO0.000 Beene aera $1.500 
20 cents a gross on 10,000 Zs ---_-.----~...- 2 000 
22 cents a gross on 40,000___-_ ~~~ Fe 8 800 

fe Ran ee Ra OMNI oT! $19 300 


Int. 90. Have you heard read the testimony of Mr. Smith as to 
the concerns who h have purchased the 39,058 gross mentioned in Ex- 
hibit A ? 

Ans. | have. 

Int. 91. State whether or not the concerns mentioned by Mr. Smith 
were customers of the Goodyear Buekle Co. for the ooods in 
tion before the infringement of the defendant? 

Ans. Yes, they were; all of. them. ' 

Int. 92. State whether or not the Goodvear Buckle Co. would have 
furnished these concerns but for the infringement of the defendants 

Ans. Yes; they would. 

Int. 93. To what do you ascribe the reduction in price which you 
have mentioned as obtained for complainant's ; soods 

Ans. To the market price being lowered by quotations of a com- 
petitor—I mean The Smith & Griggs Manufacturing Company 

Int. 94. Would there have been any necessity for reducing prices, 
or would they have been reduced but for the fact mentioned in your 
last answer? 
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Opy « | year Buckle 
‘turing Co., dated August 11,1880, 
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dated August 14, to complainant, 


marked Exhibit ¢ 


k and how long 


ig have you been 


ng Co.; three years. 
y have been accustomed to make 
period down to the present time ? 


beaded buckle levers at the pres- 


LION). 
..£ a ae 
e defendants had 


LEONARD A. SPRAGUE, 


Dias \ 7 . ; . ] to ; ; ‘ ] : = : 
Ans. A DIAaNK IS Cut and drawn upon % press and formed up on 
+ 
a oot press 
j P 5 | 
[nt 148 1) you mean that LY) the iirst operation the b 1} S l 
trom t } ) try and vAT 4 t 4 [| tha? wd 
i] ! eC SUTIP and DeENtLINLO U-snape 
> ] : 
Ans. I do 
176) ni ] . 
iva Int. 149. Is the first step of the first oneratio! e pr 
4 
} } } } t | } 
tT ’ i> 7 i | | 
ion 1n tl he blank marked Sprague Flat Blank « 
| 


) 
] 6 , . - . . ah = , 4’ i + ;) . lj, ») 
‘(] ( omplainant’s Exhibit Licht Pyiclli 


} 
s 


det 
fnt. 150. Is the blank ther bent in the same press into the s 
shown in Complainant’s Sprague U-shaped BI nk ? 
prag 
Ans. Itis bent into U-shape, but a little differen m. 
l} { | ) | |) ) thr U-shaped blax ks tnen iii Trom the maenine LO 
a box O] other receptacl 
Ans. They do 
In 152. These | shaped blanks ale then taken. ind 11) I | 
ihe . tied 
press made into the shape shown in the [Exhibit “Sprague Com- 
pleted Ley are thev not ? 
Ans. They are. 
Int. 1D5 Please describe the foot Dress by whicl the | -shaped 
blanks are changed into the completed lever. 
Ans. We have a pair of tools; we shove the U-shaped blank 
under an arbor with the fingers,and we kick the foot press, and that 
om forms the whole business. 
Int. 154. See if the article now handed you shows the shane of 


the operative part of the arbor ? 


‘ . - 
X ; i 


—— 


Defendant’s Exhibit D. 


s 


(Article shown witness marked 

Defendan 's Exhibit * 

inner face of the completed | t| 

ich is plnehed together to form 
Int. 156. Whieh of the two dies that st: 

\Ither below the arbor ts fixed ? 

bottom die. 

Int. 157. And the upper die is movable ? 

t. 15S. How is the mandrel held between the two dies ‘ 

Ans. By a hinge. 
L7o Int. 159. Is there any spring? 


A hs. Y es. 


Int. 160. Does this spring tend to press the mandrel in the direc- 
tion of one of the dies; and, 1f so, which ? 
Ans. The upper. 
161. Is one of the dies shaped the converse of one of the sides 


Int. yi. 
of the completed blank i 


Ans. It is. 
Int. 162. Is the other die shaped the converse of the 


me iam the completed lever? 


Ans. It is. 


[ANUFACTURING COMPANY VS. 
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sition breadthwise of the mandrel! 
I> } 
15 1. set ean 
, nd } 
tL. Deseribe this set edgar 
lustrate 1t on paper 
| ] ; P } > 1; "yrs ’ } (*¢ ]. ' 
ness illustrates the set edge by a diagram, which complain- 
. ’ , . } 4 : ° a : . : . ’ 
sel marks Exhib ky, and witness states that a represents 
: 1} the set ed: 
“ a ] ay ‘ “ly ] ae - 'g ry 
What controls the position of the opposite edge of the 
! me em ! ns vo 4] a 
‘4 (ji i i .? Laid cif Liv i Oo] Line (ies 
Beavels> ae 
. s | , , . , 
66. Please make a sketch of the upper die upon paper sub- 
i A 
] em ee ee. Soe <n ' ; i 
\ same seale as Exhibit Ek, showing, among other things, 
} 4] } ' ; * ; . a 
Ois the edo r the blank. 
ry = . } re im : ¥ 3 ] 2 
iL LIS 1@ PolNnt a@ Col Ois thre edge QO} the blank. 
| 
} i i eal ' : — ; ce ao 7% i Ex 
— | iN . all iijius l \ hil Wil paper, WihiCh 1S Marked >. & 
—s ,) ‘ 7 sj  % See » : > oe . : . 
rieas make a SkKetel) SHOWINGS 1h position the uppel 
‘ 4 
] oe _— aes } ~ — ine ot ¢ 
ind the Manarel ana hinge ana spring as thev stand 
i . + + 5. Y a 7. ) .. 
CO rator 1S avol to insert the | -shaped blank. 
( | : . : otc : : 
ims: 3 re lt ~ represent same parts as 1n last 
i ‘A 
teil ; ar egaee ; 
bits KE is the mandrel, f the spring, ¢g the hinge 
; F Se 5 2s } | ’ » 
res al res is @ sketch, Which Is Marked Complalin- 
‘ 
5 iS wae mm Wne WI (1 was 1n use prior to the Injunction 
| e/ 
} . ; 
} rKINS ordel 
rr . . | | | > 
x > TY rio HwWek f2Q 
‘ i il Mihi WU 
(2) Y ac 
: | nt 
— ¥ 4 , | - 
\ \\ hi: nas Come 4 
, . = , ‘ 3 . me on 
Some parts have been used for some other work, and other 
n the serap 
ee ie Se ae ee, ; Pe se( h ¢ | 
iS the part whieh tormally was used to punen out the 
} } ] 7 } ’ y 2° 
push the blank down so as to form the U-shape still used 
1) ,y Sf 
lt a¢ 
7°) rT. ' 1 +1), ] ] ay 1. ha rt} t  L- 1) } t and ed } th) > ‘ 
Liz itavVve the ota dales Dv LaAKeNn Out ane use 1h) 1@ ma- 
- . ] y ] , er Re: on . = ) 
r pressing the U-shaped blank upon the mandrel 
i 1 
pnev have not 
1-9) — % = Fy = Poe ia ee es ntially 
Lio wir mandrei and the punching dies are of substantially 
I Shape, so Ta as thelr operative ftaces are coneerned, as 
vere Which were used 10] Loe same purpose lh the enjoined 
S| 
, are they not 
rm) ait 
i ilt ‘ are. 
Be & H . , a Sa ‘ ] ] x etc ] ‘ <’ , i | 74 ,é , y 
: @ : He \\ many buckli i Aes t nave Vou ever made Lh) a day 
} » ° ea } } ] : ‘ ; 
; - » <y > SS. , i | ’ ’ ) >.> i«y > . . é 5 ) 
ne machine enjoined—] mean the largest amount: 
About 1oV0 gross. 
vA . . aligns — 6) —_ ) 
175. Have vou never made 200 gross 
~ i / 


LEONARD A. SPRAGUE. LO] 


Ans. Not to my knowledge; no, sir. 
Int. 176. Is it your business to count them? 
Ans. No, sir. 
Int. 177.. Whose business was it ? 
Ans. We never did count them; not from the machine 
175 Int. 178. Do vou know how many revolutions the mai 
crank shaft of the machine made in a minute when moving 
at its usual and normal speed ? 
Ans. I do not. 
Int. 179. Did you know the number of revolutions per minute of 
any of the shafts between it and the source of power? 
Ans. I do not. 
Int. 180. What made you give 150 gross per day as the highest‘ 
Ans. It was the highest I ever cut. | 
Int. 1S1. In how many hours was that done? 
Ans. Ten hours. 
Int. 182. Did the machine run constantly during that time’ 
Ans. Well, not all the while; it never did. 
Int. 185. Whose business was it to count the blanks and know 
how many were produced ? 
Ans. Nobody for that business; the machi 
Int. 184. Whose business was it to push the brass strips into 1 
machine ? . 
Ans. A man—a helper. 
Int. 185. Give this man’s name. 
Ans. His last name is Maine. 
Int. 186. What is his other name? 
Ans. I don’t know his other name. 
Int. 187. Does he work still for Smith & Griggs i 


7 7 ’ 
‘ a. . j ao # 
he was run DY the ada 


Ans. He does. 

Int. 188. What doing? 

Ans. A little of everything—a common hand around the shop. 

Int. 189. Do you know what wages he gets? 

Ans. I do not. 

Int. 190. Do you know what he got when his business was to feed 

strips into the buckle-lever machine ? 
176 Ans. I do not. 
Int. 191. It was your business, I suppose, as tool-maker 

and machinist, to keep the machine in repair, was it? 

Ans. It was. 

Int. 192. State also the whole range of your duties as tool-maker 
and machinist. 

Ans. Well, I have charge of the tool department at the present 
time. 

Int. 198. J am now speaking of the time when Maine run in the 
strips. 

Ans. I had charge of the machine and made tools. 

Int. 194. What tools was it your business to make 

Ans. he tools for the machine. 

Int. 195. What other tools? 

Ans. If I got a chance, most anything. 
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LEONARD A. 


SPRAGUE. 


For 8-in. buckles : 
FvOMSOO WORD: 1 isicnnnscncccnann iin gpcicailabiiacai lan sicdte aise 18 
Levers, 132+16, @ 20. 

Scrap, 1§+16, @ 14. 


194 gn ern me ere re ay Tew Ree 


Cost lovers, per aro., nataral.. .. 6 0606 cis ennanlen 133 

EE eS Pane eran Rene EE RE 
> 2 
OF 


Pg, Se a ae 


AE BO Oink simtein desided mands aioe ae 


All of which is submitted under protest. 
| Waterbury, Nov. 7, 1882. 

j THE SMITH & GRIGGS M’F’G CO.. 
EDW’D S. SMITH, Treas. 


_—  — 


| Subscribed & sworn to before me this 8th day of November, A. D. 
1882. 
KK. E. MARVIN, 


> 


U. 8S. Com’r. 
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905 Samuel Winslow. 
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120 THE SMITH AND GRIGGS MANUFACTURING COMPANY VS. 
207 Recamtulation. 
it. Z. S 

ee a Me a 2) ar ll 426 
_Tanadcdian R TS ie >: ee See ere ee Ree eee ee ee Ee 5,140 280 56 
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29,7843 ),358 5,6623 


29,7843 gross. 


ie ] ee ee ae Pe Pa Soa ER PE ot 
a _ oot _.. . S255 
ERE er Pn Me Ne OE 5,6624 
| Oe ee 
208 EDWARD S. SMITH recalled. 


Examined by Mr. MircHetr: 


Int. 307. I understand by your amended return that you admit 
the manufacture of 44,805 gross of the buckles whose levers were 
made upon the infringing machine instead of the number heretofore 
reported. 

A. I do. 
209 Int. 308. Did the brass that went into the levers cost 20 
cents per pound at all times during the period covered by the 
infringement ? 

Ans. It did not; that was as fair [an] average as I could take 
froni my purchasers during the time in question. 

Int. 309. What was the lowest price ? 

Ans. * cents. 

int. 310. During what proportion of the time was it 18 cents? 

| re near as I can recollect, a fifth. 

t. 511. During what portion was it 20 cents ? 

Al 1S. Half the time. 

Int. 812. Who did the weighing of the brass which enabled you 
to report the number of pounds consumed per gross ? 

Ans. I did, and had them verified by Mr. Roberts. We took two 
different weights and compared them. 

Int. 315. How did you do the w eighing ? 

Ans. We took a pound of metal and weighed the product in fin- 
1ed le yers and the scrap ? 

Int. 814. What was the gauge of the metal? 
ins. No. 25, Brown & Sharp’s gauge. 
I nt. 315. How much did the levers w eigh that were produced by 
a pound of metal ? 
Ans. I have no memorandum with me to show it. 
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Int. 316. Can you give the number of levers per pound of sheet 
metal ? 

Ans. I cannot. 

Int. 317. Did you cut the blank from a strip which was of the 
same width as the blank pressed from it? 

Ans. We did. 

Int. 318. Have you used any different thickness of sheet metal 
than No. 25, Brown & Sharp’s gauge, in making 1!-inch buckle 
levers ? ; 

Ans. We have not. 

Int. 519. Have you never bought frames at less than 18 
210 ~=cents per pound? 

Ans. Not for 1$-inch buckles, except a few that we bought 
from A. Terry & Co. that we could not use, and those were bought 
ald used up before the date of the patent, May 25, 1880. 

Int. 320. How many gross did you lacquer at a single dip ? 

Ans. In the neighborhood of 5 gross, more or less, as the boy put 
them in the basket. 

Int. 521. How do you reach the conclusion that the lacquering 
was 2 cents per gross ? | 

Ans. By taking accurate weight of the acid, alcohol, lacquer, and 
the time used in doing it. 

Int. 322. You have an item here for blanking and forming of 24 
cents per gross. What is that for, and how is that sum reached ? 

Ans. It is reached by taking accurate time of a week’s work of 
of the machine in question and the cost of labor in attendance 
upon = machine. 

Int. 323. How much of the 2} cents is for cost of labor on the 
machine? 

Ans. All except 5 per cent. 

Int. 324. Give the price per day [of ]| all the other items that en- 
able you to know that the blanking and forming cost 24 cents per 
gross. 


’ 


Objected to, as all that matter has been gone into and has been 
inquired of of the same witness fully, and fully shown in detail in 
the first statement. 


Ans. A en to Exhibit A as fully answering this question. 
Int. 325. How did you reach the item of 2 cents per gross for set- 
ting ? 
Ans. All our work is done by the piece, and that is what we pay 
our employees for that work. 
Int. 826. Have you always paid that amount? 
Ans.. We have; in the beginning we paid } cent more. 
211 Int. 827. What is the operation called rounding? 
Ans. Show me the exhibit and I will show you. 
Int. 828. Have you always paid for that by the piece? 
Ans. We hi ave. We place the levers on amandrel and round the 
two inside e'ges of the slot where the lever is att ached to the shoe 
to prevent cutting. 
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, 
Int. 529. Have you always paid the price named in your state- 
t of 2 cents fo! rounding 

.ns. We have always-paid that, or more. 
Int. 8330. Is the statement contained in the Exhibit Amended 
t of the Cost of Making Buckles copied from any of the 


which have been made from time to time for use in the 


it. Sol. produce, for the inspection of the master, the 
stimates of costs which have been made from time to time for the 


¢ } . i . 1 | . , | . ~ ‘ ~ *? ~ 

Objected to as assuming that there are such estimates now 1n ex- 
( | DrOoOaucea 

i wii ca | (wey } 1Y) | +1, ) r or a yé a ‘ rr of ; +O 

Ans. | willif Lean find them. When we make a new estimate 


article we generally tear up former ones. We only keep on 


Int. 8382. Did vou consult any such estimate 1n preparing the 


Int. d00 \re any of such estimates in existence, as far as you 


Ans. 1 ado not KNOW OT any. 


(Counsel for complainant ealls upon the witness and defendant’s 
counsel to produce any such estimates as may be in existence. 


nt. 354. [see that the cost of 14-inch buckles, as given in your 
atement, is 74§ cents per gross, and that the larger portion 
212 of the | cia of that size were sold at 70 cents per gross. 
Do you mean to be understood as swearing that the defend- 

1t company lost 42 cents on every gross of 13 buckles? 

Ans. | have sworn that our statement is correct, and if it had been 
necessary we should have lost 50 per cent. rather than have been 
driven out of the trade by the Goodyear Buckle Company. 

[nt. 835. Do you swear now that your company lost 42 cents on 
every gross of 11 buckles that they sold at 70 cents per gross ? 

Ans. My answer is the same as before. 
Int. 3386. Did you ever make an estimate of the cost of 14-in. 


Kies for the guidance of the COmMpany in which the cost was fig- 
ire il 7 } 6 cents per gross? 
(ns. I don’t recollect what my former estimates were. 


int. 337. Did you ever, to the best of your recollection and belief, 
make such an estimate as is called for in the last question, to wit, 
te per eross ¢ 
Ans. Somewhere in that neighborhood. 
“es 308. Will you swear that you ever made an estimate for the 
ance of the company in which the cost of 14-inch buckles was 
ae 119 her than 65 cents per gross ? 
Ans. I will. 
Int. 589. How high will you swear that you made these esti- 
mates / 


~~ 
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Ans. Over 70 cents. 

Int. 340. How high do you estimate the cost of §-inch buckles for 
the guidance of the company? 

Ans. The amended statement will show. | 

Int. 341. Did you take the statement in the amended statement 
relating to 3-inch buckles from the company estimates ? 

Ans. I did not. 

Int. 8342. At how high a figure will you now swear you estimated 
the cost of %-inch buckles in the estimates which you made for the 

guidance of the company? 
213 Ans. I have furnished estimates of the cost of these buckles, 
and sworn to the same, which I stand ready to have verified 
by any manufacturer in Waterbury. 

Answer objected to as irresponsive. 

Witness adds: I do not rememter former estimates. 

Int. 348. Explain what you mean by your statement a little while 
ago that you would have made the buckle at a loss of 50 per cent. 
rather than to have been driven from the market by the Goodyear 
Buckle Company. 

Ans. We consider their methods of doing business unfair, and 
are not in the habit of being driven out of the trade by threats, and 
when our competitors make lower prices we stand prepared to meet 
them. We considered also that this suit was brought for them to 
keep the monopoly of this line of goods, which they had already en- 


joyed seventeen years by virtue of a former patent. 


[nt. 344. Why did vou single out the Goodyear Buckle Company 
as special antagonists in this matter? 

Ans. By their conduct toward our customers while I was spend- 
ing a few months in Europe. 

Int. 545. Did you have to put down the price to keep them from 
keeping the business. 

Ans. We did not; we only met their price. They represented to 
our customers during my absence from home that we had given up 
the manufacture of those goods after a promise from their treasurer 
and my instructing our people that matters were adjusted in regard 
to price, and to take no steps to change the price of these goods in 
any manner while I was away. The promise their treasurer gave 
me was that we each should ask fixed prices for these goods and let 
the trade go where it naturally would, both houses having customers 
who would at the same price buy goods of each house. 

lnt. 546. What customers did you have who were your customers 
before they were the customers of the Goodyear Buckle Co.—I 
mean what customers as long ago as the time when you went to 

Europe? | 
214 Ans. The Goodyear Metallic Rubber Shoe Co., the Canadian 
Rubber Co., and the North American Rubber Co. and the 
Goodyear Glove Co. 

Int. 547. Do you know that each of the three parties whose names 
you have given bought arctic buckles of your company before they 
bought such buckles manufactured by Sprague? 
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Int. 348. How do you know in the case of the Goodyear Metallic 
Rubber Shoe Co.? 

Ans. We have made their goods exclusively for twenty years. 
When reg “i igue patent on this particular buckle expired Mr. G. 
A. Lewis, the treasurer of said company, in conversation with my- 
self, expressed a desire to use this particular buckle. Ip accordance 
with his desire I made them for him, and afterwards showed them 
to Mr. Francis Cowles, the 1 managing man of both the rubber com- 
panies in Canada, who also adopted them in place of what he had 
hitherto bought of our company. 

Int. 349. Do you mean to be understood as saying that if you had 
not sold the buckles at the prices for which you sold them they would 
have been sold by the Goodvear Buckle C OmMpahy, and you W ould 
have lost the trade? 

Ans. If we had not sold these buckles to these parties we should 
have sold something else, as we had already engaged their trade for 
a avumber of years, and Osborn & Cheeseman about that time brought 
out precisely the same buckle as the one in question, and were offer- 


} ‘ ‘ , - 
ing 1t to the same trade. 


Int. 350. You said something to the effect that you would have 
sold ee se buckles ata loss of 50 per cent. rather than have the 
Go * Buckle Company take away your trade in them. Do you 


an that they stood ready to take away your trade, and would 
have done so if you had not met them in prices ? 
Ans. Either they or Osborn & Cheesman Company. 

215 Int. 351. Did Osborn & Cheesman ever make buckles to 
any extent? 

[ don’t know how many. I know they sold L. Candee & 
Co., of New Haven, a large shipment at one time. 
[nt. 352. Practically the business of making and selling these 


buckle levers has been controlled by yourselves and.the complain- 


sm 2 


; 
o~. 
J 


+ ] io “ ' 1%) 
nas 1t nov: 


Ans. Up to the expiration of L. A. Sprague’s patent of May 28, 
502; yes. 

Int. 355. Did you make any before the expiration of the L. A. 
Sprague patent of 1862? 

Ans. No. 

Int. 354. Sinee you began to make arctic buckle levers has not 

the business of m: aking them and selling them been practically con- 
trolled by the complainant and vourselves ? 


Objecte = to as not designating the kind of arctic buckle levers re- 


ferred to by the question or confining it to the particular kind of 


lever 1n conti esas 
( ‘complainant s counsel states that he refers to the buckle in con- 


Ans. By Osborn & Cheesman, the Goodyear Buckle Company, 
and ourselves. 

Int. 355. Did Osborn & Cheesman ever sell 2,000 gross, to your 
knowle dee? z 


= > 
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Ans. I think he did. 

Int. 356. Do you know they did? 

Ans. I have no positive knowledge of any one else’s business ex- 
cept my own. 

Cross-examined by Mr. TERRY: 

X Int. 357. When Osborn & Cheesman commenced the manu- 
facture of these buckles, did they not offer them in the market to 
the trade? 

Ans. They did. 
216 X Int. 358. When the prices for buckles was reduced from 
time to time, was it not because your customers informed you 
that the Goodyear Buckle Company had offered them at a price less 
than what you had previously obtained? 

Ans. It was. 

X Int. 359. So, then, you met their prices. Is that what I under- 
stand you to mean when you say you would have sold them at a 
loss of 50 per cent. rather than to have been driven out of the 
market ? 

Ans. It is. We made a better buckle than they did, with an im- 
provement of a rounded end to attach the strap to and packed in 
better form, and the buckle trade gave us the preference at the same 
price; furthermore, we carried a stock of these goods and were able 
to fill our orders promptly. 


Adjourned to November 14, 10 a. m. 
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SMITH & GRIGGS MANUFACTURING COMPANY. 
WATERBURY, Jan. 11, 1883. 


Earut A. SMITH sworn and examined by Mr. TERRY: 

My business has been in mechanical pursuits all my life since | 
was 21 years old. I have been familiar with the manufacture of 
small articles, notions, and the like from metals. 

Int. 1. If in May, 1880, had the buckle known as the Sprague 
buckle, one of which I now show you, been brought to you to be 
manufactured, by what well-known method could you have con- 
structed that part called the lever of the buckle? 

Ans. There are two well-known methods, one about as good 

218 asthe other. First by cutting the blank from sheet metal 

and drawing it into U-shape this could be done in one opera- 

tion, then forming it into proper shape on a former or mandrel in 

a press. The second way or plan would be to stamp the blank after 

it was cut .ut into such a shape that when it is folded together in 

the middle, which can be done by one operation in a press, it will 
be ready to attach to the buckle. 
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2. Were or not the methods which you have just described 


| well-known methods prior LO May, 1880 ? 
s. They were for the manufacture of such goods as required 
TY) ¢ i}, la 
iid LilLVU 


Would it have required any invention to have adapted 


r of the methods described by vou to the manufacture of buckle 
rs such as are contained in the Sprague buckle? 
ns. It would not. 


1. In the second — described by you, how many opera- 


is would it have required to have cut t the b bateke from sheet metal 


] the same into the required configuration ready for 


Be . ] ] — » 
ie hnished ievel 


ns. It could be done by one operation. By one operation Il mean 


r\ ft y ,OCeEYVTY ) 
OFT one machine. 


5. Have you, and ean you produce, any illustrations of either 


ie methods mentioned by you as being old and well known ? 
ns. Yes; both of them. 


tL. © lease do SO, and deseribe the oper: ition of f either. 


Ans. I herewith produce two illustrations of the first-deseribed 


1 which are marked “ Defendant’s Exhibits E. A. Smith No. 


ee 2m. SS ee ~via were made in the factory of the 
‘bury Buckle | ompany ; were cut out by a press formed into 
as mentioned in first id eee tte: formed Into prover shape 
| now produce. ‘The former mentioned placed in evidence 


ced “ Defendant’s Exhibit E. A. Smith No. 2.’ 
Int 6. Please describe the operation of the former Just 
bited by you—that is, after the blanks are bent up; how 
» the y put Ol) these. etc. ! 
Che blanks, after being drawn in U-shape, are placed upon 
| pl the former by hand. ‘This piece is so con- 
dé he blank in proper position, and the punch in 
le of the press then comes down and presses the blank be- 
ind the lower die. A pin or stop on the lower die prevents 
‘ from slipping in that direction, the shape of the former 

. : 


from slipping in other directions. The stop or pin on the 


adjuste <1 to make the bit part the proper length. 
7. Have you any mpctteniien or means of stating when the 


ner marked “E. A. Smith No. 2” was made and put In opera- 
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1 your factory : 
In ( letober or November. , 1.voa 
5. State whether the former, which you have shown, marked 


fendant’s Exhibit E. A. Smith No. 2.” was or not prior to Oc- 


1877, a well-known alibod:tenaatiios @ articles of that char- 


if Was. 


t. 9. Have you and can you produce the former or tools used in 
nanufacture of articles like “ Defendants’ Exhibit No. 1 A ?” 


[ ean, and herewith produce it. 


fendants place in evidence the former produced, which is marked 
fendants’ Exhibit E. A. Smith No. 3.” 


+ 


p 
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Int. 10. Please describe the operation of the former just exhibited 
by you. 

Ans. This article which I now produce is as manufactured by the 
Waterbury Buckle Company. ‘The blank for it, after being cut, was 
drawn into U-shape, as shown in defendants’ — as here shown, then 
placed by hand on a hinged piece called the former or mandrel of 

“ Defendants’ Exhibit E. A. Smith No. 8,” the pin on the 
220 lower die and the shape of the former itself holding it in 

place. The punch in the slide of the press then comes down 
and forms the metal between it and the lower die. 


The defendants place in evidence the article produced in last an- 
; re : . . 4 . * ran . >) s e aD. — 4 os a . 
swer, which is marked “ Defendants’ Exhibit E. A. Smith No. 4. 


Int. 11. Can you produce any examples of the second method de- 
scribed by you? 
Ans. I can, and do herewith produce one. 


Defendants place in evidence the article produced, which is marked 
“ Defendants’ Exhibit E. A. Smith No. 5.” 

Int. 12. Have you and can you produce the tools upon which the 
article just produced by you, marked “* Exhibit I. A. Smith No. 5,” 
was made? 

Ans. I have, and do produce the tools referred to. 


Defendants placein evidence the tools produced, which are marked 
“ Defendants’ Exhibit Ik. A. Smith No. 6” and “ Defendants’ Exhibit 
E. A. Smith No. 7.” 


Int. 18. Please describe the method of forming the articles upon 
the tools last produced by you. 

Ans. The blank, after being cut, is placed by hand upon the die 
marked “ Exhibit No. 6.” The punch comes down and forms it as 
mentioned in answer to Int. 6. In describing the second operation 
for the second plan or second method the partially formed blank is 
then placed on the former, marked “ Defendants’ Exhibit E. A. 
Smith No. 7.” A suitable punch comes down and completes the 
process. 

Int. 14. Could or not the cutting out of the blank and forming 
the same on the tool, marked ‘“ Defendants’ Exhibit No. 6,” have 
been done on the same machine at one operation, and whether or 

not such devices as these were well known ? 
221 Ans. It could have been done in one operation and on one 
machine, and such method was old and well known. 

Int. 15. Can you teil us what the cost, by the gross, of producing 
the article marked “ Defendant’s Exhibit E. A. Smith No. 1 A,” ex- 
clusive of the cost of metal, was when manufactured upon the tools 


¢> ©)? 
| 


shown by you, marked “ Defendant’s Exhibit E. A. Smith No. : 
Objected to as immaterial and admitted, and exception taken. 


Ans. I caunot give you the price we actually paid; it is a matter 
of judgment. I think it would cost about 14 cents per gross for the 
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operation of ee it into U-shape, that in this case having been 
done by a separate overation from forming the — To complete 
the ope ration ar forming it on the former would cost 23 cents per 


r..4 12 ! = , a [ , ~— tielac hay C 

Int. 16. How many, in your judgment, of these articles have you 
manufactured ? 

Ans. Several hundred gross. They are not manufact ured in very 
larg quantities; not over 500 gross probably. 


int. 17. Please state, if you can, the cost of iene arti- 
cles, exclusive of material, like “ Defendant’s Exhibit E. A. Smith 
No. 1” on the tools shown by you marked “ Defendant’s Exhibit 


Ans. The cutting and forming into U-shape would not cost to ex- 
ceed } cent pergross. The forming and finishing on mandrel would 
, ! 


cost exceed 1} per gross. 

Int. 18. State what, in your judgment, the lever of the Sprague 
buckle would cost to manufacture, exclusive of the cost of material, 
‘compared with the two exhibits marked ‘“ Defendant’s Exhibits 


as CO 
No. 1 and No. 1 A.” 

Ans. ‘To cut and draw the Sprague lever into U-shape would not 
cost any more per gross than the same operation on “ Defendant’s 


Exhibit No. 1,” to wit, } cent per gross, to finish it on the former ; 


might cost from } of to } of a cent per gross more than same 


222 operation on “ Defendant’s Exhibit E. A. Smith No. 1,” or 
irom 1, cents to 13 per gross. 
Int. 19. How long ago was it that you commenced to use tools 
marked “ Defendant’s Exhibit E. A. Smith No. 3?” 


\ns. In December, 1879, or early in January, 1880. 
Cross-examined by Mr. MircH EL: 
nt. 20. Have you ever made buckle levers like those in con- 


Ans. I have not. 

X Int. 21. Have you ever known them made by anybody in the 
second method spoken of by you, to wit, by bending after giving 
them substantial shaping? 
ns. | have never made-buckle levers made in that way. 

X Int. 22. What is the object of the rectangular hole in “ Exhibit 
E. A. Smith No. 1? 

Ans. To attach it to the article that it is designed to be attached 


X Int. 222. Was that hole cut before or after the article had 


at + 
ae 


been subjected to the action of ‘ Defendant’s Exhibit E. A. Smith 


Aus. That rectangular hole was cut after; it could have been cut 
before easily if it had been required. 

\ Int. 23. Do you understand it was cut after because the cor- 
respondence of the edges could be most perfectly secured in that 
way t 

Ans. I do not understand that that was the object. 

X Int. 24. So far as you know, in producing “Defendant’s Ex- 


— 
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hibit EE. A. Smith.No. 1,” has it been customary, in making them, 
to cut the rectangular hole in both walls together instead of cutting 
them before they were bent up? 

Ans. It has. 

X Int. 25. In striking “ Defendant’s Exhibit E. A. Smith No. 5” 

the metal at any point drawn in both directions from a beaded 
portion, as in shaping the buckle levers in controversy 

Ans. It 1s not drawn to form a round bead, as on the lever 
223 in controversy, but there is no difficulty in forming one or 
more such beads if required. | | 

X Int. 26. Is there any. such bead in “ Defendant’s Exhibit E. A. 
Smith No. 1?” 

Ans. There is a = bead in the i 

X Int. 27. Is there a bead in “ Defendant’s Exhibit E. A. Smith 
No. 1” which is bounded on the si ia by flat met: al, as in the buckle 
lever 1n controversy ? 

Ans. There is not. 

X Int. 28. In any of the Exhibits “ E. A. Smith No.1,” “E. A. 
Smith No.1 A,” “ E. A. Smith No. 4,” “E. A. Smith No. 5,” is there 
a bead which is immediately adjacent to an elongated slot, as in the 
buckle lever-in controversy ? 

Ans. There is not. | 

X Int. 29. Is there any tool before the master which you recog- 
nize as a device for producing the buckle lever jn controversy ? 

Ans. I see on the table a tool evidently designed for that pur- 
pose. 


Comp ainant’s counsel asks the master to mark the device identi- 
fied by the witness as “ Complainant’s Exhibit EK. A. Smith No. 8.” 


X Int. 830. What do you understand to be the office of the eleva- 
tion upon the edge of the lower forming die nearest to the point of 
suspension of the mandrel; does it not act as a sabes or gauge to limit 
the lateral movement of the shaped blank while it its being 
formed ? 

Ans. It shows no mark upon it of having any such function, but 
it has dirt upon it, which indicates the metal did+ not come in con- 
tact with any considerable portion of it. 

X Int. 31. Do you not understand that the elevation referred to 
in the last question was designed to perform the function indicated 
in my last ov) stion, namely, to act as a limit to the lateral move- 

ment of the blank while the squeezing process was going on? 
224 - Ans. I do not know what it was designed for, but I do not 

think it was necessary for that purpose, nor do I think it 
actually did perform any such function. 

X Int. 82. Do you not, as a mechanic, looking at said elevation, 
understand that it was intended to perform the function limiting 
the lateral motion of the blank during the operation of stamping ? 

Ans. I have no means of judging of the intention of the maker of 
the die beyond what it actually appears to accomplish. 
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irpose subserved by the elevation in 


X | Do vou findany pi 
excepting preventing the blank, or some portion of it, going 
1) | it dire ion ? 
o 
X Int. 34. If that elevation were not thie re, might not the blank 
» far on the mandrel by the operator ? 
\ oht, and it might be put too far on the mandrel with 


ithout the elevation it might be put too 


\ Int. 55. You say that without tl 
“Paes - aot } aii + ae 
mandrel; and, with the elevation, it might be put too fat 
? ? } . , . ee . 8 . 
| drel. Does not the presence of the elevation diminish 


very considerably ? 
have already said that | did not believe the elevation 


any such function as keeping the blank from slipping In 
| do not see how it could diminish the danger or 
of its slipping | aay | 
\ 6. De you think that the elevation in question has no 
o keep the blank in such position that the beads shall be 
trrallel with the slot ? 
» further than that the elevation is necessary to form the 
x but the elevation extends considerably above that por- 
its which acts upon the bead. does it not ? 
ae Boe ™ 1, 4 haliewe the a: ’ the elevati 
i { Lette But (i) not elleve I lat portion of Lidé ( evation 


ADOoVe 


hich extends above what is necessary to form the bead performs 


essary function. 
35. Please look at the article which I now show 
fa lower die and a mandrel, and say whether 


sisting O] 
onding with the elevation to which I have 


portion corres} 
i 

» sentae atinmtsne 
J VOU! attention. 


insel place in evidence article last shown wit- 
vhich is marked “ Complainant’s Exhibit E: A. Smith No. 9.” 


on said 


, » 7 ’ ° > . | ° 
ees such an etevation. or | nnd an elevation 


o9. So far as you can judge as a mechanic, were the two 
designed substantially the same function, whatever that 
On may have been ¢ 

| see a different function which this last elevation seems to 


designed to perform, to wit, to act as a guide by which 


e partially formed lever could be slid automatically into its proper 


X Int. 40. Do vou find any indication that the elevation on the 
vour hand tended to control the lateral position of the 
tion with the operation of stamping ? 


1m Connec 


It may have done so. 


‘O2h. eg 
\ Int. 41. Is it not similarly situated relatively to the co-operat- 
ind the companion die with the corresponding eleva- 


mandrel a 
on “ Complainant’s Exbibit E. A. Smith No. 8?” 
s. It is, but it is not so high; not materially higher than is 


iid 


ON et 
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necessary to form the bead. It bears marks of wear to the top o 
while the other does not. | 

X Int. 42. So far forth as the one on “Smith No. 8” is the high- 
est, its tendency is the greater to prevent the edge of the blank from 
jumping over it, 1s it not? 

Ans. Not unless the blank actually touches it where it is higher. 


Redirect by Mr. Terry: 


226 8” and state, if vou can, which part of the lever placed 
tween the dies is first engaged by the descending die—th: 
or leg of the lever ? 
Ans. The leg. 
R. D. Int. 44. Will you please in said exhibit place a U-sh aped 
blank, so that the leg will rest as high as possible upon the prego 
tion in the lower die, and then, either with the upper die or with yout 


R. D. Int. 48. Please look at ‘“ Complainant's Exhibit No. 
be- 
bit 


finger, compress the leg of such lever at the point where the dt: 
secending die first engages wit h it, and witness the em of such 
operation upon the other leg ol f the leve rre sting y upon be lower die 
and state what effect it thus produced 14 | 

Ans. It has the effect of making it recede from the stop and bring- 
ing it against the front gauge. 

. D. LInt. | 45. I now place upon the mandrel in said exhibit a 


; 
qs 
Uices 


U-shaped blank, which has been partially pressed by the two 
and ask vou whether or not the action of the descending die in con- 
nection with the mandrel is not such as to prevent the blank from 
pressing backward against the elevation in the lower die? 

Ans. I think it does have that effect. 

R. D. Int. 46. Has not the set of tools marked “ Defendants’ Ex- 
hibit KE. A. Smith No. 2” stops s or elevations for the purpose of 
preventing lateral motion in the blanks while being compressed 
between the two dies, and which perform substantially the same 
functions as the elev: ations before referred to in “ Complainant’s Ex- 
hibit KE. A. Smith No. 

Ans. ‘The tools mance “Exhibit E. A. Smith No. 2” have eleva- 
tions on the former or mandrel which are designed to hol oo 
blank in place while it is being compressed, and also to make 
possible to place such blanks in the tools more rapidly than they 
could otherwise be placed. 

R. D. Int. 47. State whether or not the method of forming small 
articles of metal upon a mandrel between two or more dies was old 
and well known prior to May, 1880. 

Ans. Long before that. 
227 Rk. D. Int. 48. State whether you have known of hand man- 
drels, or mandrels not attached to any mavhine, having been 
used by placing the blank to be formed upon the mandrel and then 
inserted between two or more dies which compressed the same while 
the operator still retained hold of the mandrel. 

Ans. It is a very common method of forming blanks for various 

purposes. 


‘le 
] 
i 


) 
blon aectS as a stop, | believe. 
+ 


—_— : 
i aye | re } , Oe ‘) ‘ { 
Ais Lhe eievation actS as a Stop On 
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ank referred to in R. D. Int. 45 1n evi- 
which is marked “ Defendants’ Exhibit E. A. Smith No. 10. 
tness desires to add to his answer to X Int. No. 50 that the 
n referred to may perform the function of enabling the 
. feed the work with the dies with greater rapidity than 
be done without being at all necessary to the making 
- perfect lever. 

Recross-examined by Mr. MiItcHELL: 

A. Int. 49. In perfor 


ming the function just stated by you, the 


ly in feeding the blank into 


1. @ Int. Ov. if the el vation were hol there to aet usa stop, the 


might insert the blank so as not to be precisely straight 
nandrel, might he not ‘ 
s. It is possible that that would be the result. 


N i 
<. Int. 51. In that case the action of the dies might produce a 


| 5 | ‘ 
ver, might they not : 
| t might be the result. 


X Int. 52. So that aetion of the stop in preventing the mis- 


of the blanks results in the dies finding the blank 1n proper 
uce a properly formed lever; am I right? 


R.X Int.538. Have you any idea that the majority of blanks 

In the “ Exhibit E. A. Smith No. 8” were placed by the op- 

uarely upou the mandrel before the upper die descended 
ie 7 

| don’t suppose they were. ‘The stop prevents a slight per- 


of imperfect work which might otherwise result from care- 


yas 


‘Us KELLY sworn, and examined by Mr. Terry: 


eside in Ansonia, town of Derby, Conn.; employed by the Os- 
& Cheesman Co. as foreman for seventeen years last past. . 


usiness is Manufacturing sheet metal and cutting up metal 


all kinds of articles. 


54. State whether at any time your firm engaged in the 
acture of a buckle known as the Sprague buckle. 
Chey engaged in the making of this shoe buckle known as 


prague buckle—I could not tell the date—in the neighborhood 


55. Will you please to describe the process by which you 
he lever of the buckle? And if you have any of the imple- 
used in the making of said buckles, please produce them and 
» them in your answers. 
We took the sheet metal, stripped up the right width to 
blank, and fed it in, and struck it into blanks with two 


ut. Afterwards I put it through a foot press and made those 


indentations between the slots and the edges at once. I after- 
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wards put it through another foot press and formed it into a U-shape. 
Afterwards I put it onto a little hand mandrel and put it between 
two dies that came down on it and formed it into shape; afterwards 
snapped it onto the iron frame and pinched it across the point of 
the lever by dies, and that finished it. 7 

Int. 56. Would there have been any difficulty in forming the in- 
dentations or beads between the slots and ends of the lever at the 
same operation of forming the other bead and the bit of the 

lever ? 
229 Ans. I think there would. I donot think you could form 
it at the same time that you formed it on the mandrel with- 
out another operation. 

Int. 57. Suppose the mandrel had been formed the same as this 
(the mandrel shown in “ Complainant’s Exhibit Ik. A. Smith No. 
9) could not the two beads and bits all have been formed at one 
operation ? 

Ans. I think that they could. 

Int. 58. State whether the method of forming like articles upon a 
mandrel was old and well known prior to your using the same in 
making these buckle levers. 

Ans. I should think it was. I have known it as far back as 1856. 

Int. 59. Can vou give us any estimate of the number of buckles 
which you made, the levers of which were formed upon this man- 
drel ? 

Ans. I don’t think we made over 800 or 400 gross, 1f we dia that 
many; I would not say positively. 

Int. 60. Will you please state what it cost you to produce those 
levers by the method you adopted, exclusive of the cost of the ma- 
terial ? 

Ans. I should probably get that pretty high on account of our 
doing as few of them as we have. Our work is all piece-work, and 
tu insure good work I pay a rather extravagant price to start with. 
[ afterwards reduce the price according as the hands get accustomed 
to the work, so that [to] the price that those cost—they cost us 33 
cents per single gross—we usually add 10 per cent. for power. 

Int. 16. I notice in the mandrel produced by you there is a notch 
or recess. Please explain what is the occasion of that, and for what 
purpose it was done. 

Ans. That notch is to allow a projection in the die to enter 
against the mandrel to prevent it from crowding back while form- 
Ing. 
Int. 62. Does that projection in the die, when the lever is 
230 engaged between the dies, go through the slots already formed 

in the lever? 

Ans. It does. 

Int. 63. State whether or not the elevation or projection in the die 
last spoken of performed the function of a stop for the purpose of 
assisting the operator in properly placing the lever between the dies, 
and also to hold the same in proper position when being compressed 
by the dies. 
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(ns. It helps the operator in placing them in the die accurately 


} 


nore speed It also holds them parallel with the slot. 


endants offer in evidence the oye referred to by the wit- 


irked “ Defendants’ Exhibit . Kelly No. 11.’ 


4 F oe wa te = . , ; ee Sows 
O44. Olate whether these tevers cou lal have been made by form- 


: 


Ing suitable indentations upon the flat blank and then folding the 


same in thie middle, so as to have produ iced a completed lever ° 4 
ns. I think they can. I thought of making them that way when 
started. 
65. Stat e whether or not thatisan old and well-known method 
forming ich articles 
Lns. | Ag 
66. State whether you had previously used that method 
oe similar articles; and, 1f so, whether vou can produce any 


Ans. Yes, sir; I have. I herewith produce two such articles 
Those are cut, then are stamped and beaded, laying flat, and then 
afterwards folded together, as they now appeal 


Defendants place in ‘evidence the exhibits produced, which are 


d “* Defendants’ Exhibit F. Kelly No. 12.’ 


Int. 67. For what, in your judgment, could buckle levers [have] 
iade for, exclusive of the cost of material, by the process last 
l he von ? 
Ans. They might be produced for from 2 LO 23 eents per 
231 ~~ gross for the labor, to which we would add 10 per cent. on 
the finished buckle for power, ie 
Defendants place in evidence the four blanks shown by the witness, 


repre senting different stages of manufacture at t the Osborn & Chees- 
] } | ’ ] ; ’ : } ] +6 - } Pn Fes * : ‘ 
man Co.’s referred to, which are marked “ Defendant’s Exhibit F. 
Kelly No. 18.” 
Cross-examined by Mr. MITcHELL : 


\ int Te W hen you bes rat) LO make the buekle lever you have 


testified to were you already aware of the Sprague machine buckle 


~~ 
oo 
. 


i 


is. I was not : 
X Int. 69. Didn’t you know that Mr. Sprague or the Goodyear 
Buckle Company were making buckle levers ? 
\ns. | did not 


X Int. 70. When did you first know it? 
Ans. The first I knew of it was now. 
|. Did you not know that a New York or Brooklyn 
made such buckles? 

.ns. I did not. 

X Int. 72. You say that the date was four years ago. May it [not] 
have been six months or more later than that? 

\ns. It might haye been; I could not state accurately 

X Int. 78. Did you sell all-that you made? 
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Ans. We did not. 

X Int. 74. What became of them ? 

Ans. We have them in the mill. 

X Int. 75. Why did you keep them ? 

Ans. Could not tell; wasn’t anybody out trying to sell them. 

X Int. 76. How many salesmen did you have? 

Ans. ‘Three. 

X Int. 77. Could not yoursalesmen have disposed of them if they 
were merchantable? | 

Ans. They did not seem, they being a new article, to class them 

with any of their other goods. 
o2 X. Int. 78. Did you make other buckles ? 
Ans. Yes, sir. 

NX. Int. 79. Quite largely ? 

Ans. Yes, sir. | 

X. Int. 80. You spent considerable money to prepare to make 
these buckles, did you not? 

Ans. Not very much. 

X. Int. 81. Why did not the same motives that prompted to be- 
gin the business cause you to keep it up? 

Ans. Because we did not seem to get any orders for them—sales, 
rather—nobody solicited any orders for them. 

X. Int. 82. Do you mean that none of your salesmen ever made 
any effort to sell them ? 

Ans. Not that I know of 

X. Int. 85. What did you pay for cutting the blank in the largest 
size ? 

Ans. We figured a cent a gross; it did not cost that. 

X. Int. 84. What for stamping the beads between the slots and 
the edge ? 

Ans. A cent a gross. 

X. Int. 85. What for bending it into U-shape? 

Ans. 1} cent or 1} cent; I have forgotten what I paid now. 

X. Int. 86. What for forming the sides upon the little hand man- 
drel between the dies ? 

Ans. 1}. cent. 

X. Int. 87. Did the price vary at all for the smaller sizes ? 

Ans. I think we put the same prices on all sizes. 

X. Int. 88. Can you say, of your own knowledge, that Osborn & 
Cheesman would not have continued that business if they could 
have produced a merchantable buckle at a paying price ? 

Ans. I could not. 

X. Int. 89. In forming the buckle lever upon the hand mandrel 

the operator had to first adjust the U-shaped blank so that the 
230 slots would come opposite the cutaway portion of the mandrel, 
and then place the mandrel and blank over a projection on 
the die that nearly fitted the slot, did he not ? 

Ans. No, sir. 

X Int. 0. Explain how he did it. 

Ans. On my dies the mandrel is separate from the dies or die bed, 
leaving an open space between the upper and lower dies whereby 


» 
. 


rHE SMITH AND GRIGGS MANUFACTURING COMPANY YS. 

-shaped blank ean be readily inserted in the lower die: then 

placing the mandrel in the U-shaped blank, the upper die is brought 
| nd forms them to the required shape. The projection in the 
lie comes into the slot of the lower die. There is one in the 


o, corresponding to that in the lower. These projec- 
are a little thicker than the thickness of the brass. 
X int. vi. Were the dies excavated to proauce the double bead 
. c he , ‘) ; 


X Int. 92. The operator had to hold the mandrel against one of 
rojections in order to produce good work, did he not? 


. 


ins. It came against one of them of its own accord when the 


vether—both of them, probably. 
. What produced that result? 
| her under the impression—I would not state that it 
ike a perfect blank if those projections were not there 


-that it might makea perfect blank without those projections. 
Litin n \ life 
X Int. 94. You say in reply. to Int. 3 that you think there would 
| in forming the edge beads and the other beads at the 
! Why do you Say SO 
s. O y mandrel it is cut away so that there would be no 
: form the outer be id. 
X Int. 95. Have you ever known one of these buckle levers in 
versy to be made by the same method as the articles in “ Ex- 
t F’. Kelly No. 12?” 
{ns. I have not. 
X Int. 96. It would require five beads or corrugations to 
234 be produced on each blank, would it not? 


’ 


lank to anneal it for that purpose ; 
7 *) 
(Cj 


[| mean for the purpose inten: 
Ls. ild say Pot. 
X Int. 98. Do you mean that annealed brass would be just as good 
as Ul ordinary brass that 1S used tor this buckle lever? 

ins. It would not be quite as stiff, but I think it would be stiff 


Ae 
—_ 


| ail purposes 
] 4 ~ ~ ‘ rs , 
X 9. You say that you thought of making the blanks by 
. , + | 1.4 ? ] +} > not y h . | . . } SS eece 
: 9 min the fat and then bending them up when you Hrst 
7 4 2. +} } ; 
: ! Did vou try that method 
‘% . , 
\ \\ 1d not. 
00. Why not? 
(ns. I thought I could get more hands on them the other way 


} 3 
m out sooner ana with iess trouble. 


101. The buckles which Osborn & Cheesman made, of 
you have spoken, are of a kind, are they not, which are sold 


xclusively to parties who do not use the arctic shoe buckle or the 


ae 


They are. 


hk. D. Int. 102. At any time have you, as superintendent of their 


works, heard any complaint from the proprietor 
that the arctic shoe buckle which you made yw 
1 
i 


*>) 


buckle or was not merchantable 
Ans. They never have to my knowledge, a 


—" 


aS lo 


nd I we 


+ 
( 


{ 
t 


} 1] 


he salésmen 


a well-made 


ld be pretty 


| apt to know if they did. 
R. [). Int. 105. Did they fil LO be sold by reason of any defect in 
_ their manufacture? 


| Ans. Not that I know of. 
: R. D. Int. 104. Was not the reason why they f 
ply because no salesman considered them ita 


fore — made any special effort to sell the 
y 45 45 Ans. That was the exact reason | unde 
R. D. Int. 105. Were not some of the 
made sold LO re ‘andee ra Uo.. New Haven ? 
| Ans. They were. 
Ii. S. Smiru recalled. 
: Examined by Mr. Terry 


Int. 106. Will you explain the process of manufactur! 


vour COMpany al the present time. if You have 
, in that proc ss 7 
] ~. eo ee 2 
Ans. We have rebuilt our machine, and feed 
slit intos ire 
f° 
i 


. 


rips the right width of the le Ver req 


i ‘ i 


| then the lever is fed ~~ a die which forms all 
levers are afterward taken and drawn into U-sh 
| Int. 107. When the blank 1s fec into the die tl 
is it then a flat blank? 

| Ans. It 1s, 


Int. 108. When you say it is afterward bent into U-sha 
not then a finished blank ready to be put onto the bue 


Ans. It is all ready to use for a buckle 


Int. 109. Can you givean estimate of the cost of produce! 


gf levers by this process CXC ‘lusive of the cost of mate 
state the figures. | 
Ans. The machine will produce between 600 


| 


day. Allowing time for delays and repairs it Ww 1] 
periect levers per day Al all expense ot G1 50 for at 


cent per cross: for finishing the levers Ol) a foot 


ply LO the buckle frame. ‘These levers SO form 


l ( 
or the strap, then eutti hg the lever off to the 
the beads. These 


Liled of 


1? 
: 


| 


his 1] 
TT). 
stand. 

buck 


ae ~ 
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the metal which 1s 
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unehing the 


’ } 
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ape on a foot press. 
iat forms the beads 
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superior 1h} finish and exactness OF | ead that we are ab e 


with the rounding operation described before in 
ras? * ° ? } 
Chis new process 1S one that was talked Over D\ 


intendent before we made the machine In litigati 
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X Int. 125. What gives the bit its tangential shape rel: 


. 
ne 


the adjacent bead ? 
Ans. The dis S. 
X Int | 24. Do you mean the dies that strike it 1r) 


4 27 t. : 4 t « ' oT ) +} 1? 
», 4 Int. 126. And itis that special rorm 1n th alin 1 
—s 2 ae . ; : 4 : ] 
with the subsequent operation that gives the bit th 


7 


shape referred to 


Ans. Y es. 


Mr. Ketiy recalled. 


4 


Examined by Mr. Terr) 


down to the factory of the defendant 
| they are ni 


R. D. Int. 127. Sinee vour examination was sus 


amined the machine upon which 


Ts “sy 
~ ( } 


Li 


ae : ae © mn, 3 % 
lieitol proauces a blank WarReA 


R. D. Int. 128. Please look at “ Exhibit 14” and st te whether 
that is a blank made upon that machine, and explain to us how 1 
is made 

(ns. It is. The metal is split up wide enough to make the buckl 
coiled up and placed on a reel in front of the machine. The end is 
entered between two rolls and carried through guides across the 
forming die. The upper die, coming down, cuts off the metal sufh- 
ciently long to make the blank and punch two slots in it. Then a 
guide works to the right and carries the blank between a pair of 
forming dies, which give it the required shape—the upper die 
scending and the lower one remaining stationary. The next blank 
coming along, striking the one formed, pushes it out of the dies, and 
it falls into a box. This 1s all that this machine does to the blank 

R. D. Int. 129. Did you see the method emploved by them To 
finishing the lever that you have just described? If so, please de- 
scribe how it was done. 

ns. I did. It is simply put on a stationary die in t press 
with a groove in same die to admit the bit to enter when the ascen 
ing punch strikes it, forming the blank into the shape of the on 
that I now produce. 
| 1k produced, which is marked Defend 
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Defendants offer the blank 
ants’ Exhibit F. Kelly No. 16 
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LEONARD A. SPRAGUE it] 
B } - f a ' . ¢ +4 ‘ ; i+ ‘ al 5 ’ e ’ ’ +} 
mut the defendant reports Lnat 1t made no pl 3SWwh ever oO} | 
" 7 : : a al } ! } 
‘ +. ’ *s> ‘ ‘és , ) N ‘ y f | 7 ; ' } ; t i t tT ‘ 
mah — Lure and sale ol this amount of goods, and l 11q 
: } ¥e . ] } ° } } 
facet ma ke eene GISpose of these Coods, Mamliyv to the com} ints 
} c } p . 
previous customers, ata loss, ana aS a reason tor this It Says vy ft 
t 
} a moe . f" a . ‘ Ss i a , = : ; | , 3 . ] ri 4 
declaration of E.S. Smith. treasurer and manager, tha vould 
Avo 1s ] " ana ] +] } ) Cc) ] C3 ‘ 1, + “\() ry)? 7 | ; 
lay € mad? alitg SOL LiIeESC Or Als At a iVUSss UI VY —_U\ BUS = ed 
a Iriel { he martizat Ar Snr . _ ] + 
Loan LU) re qariven from { filial TL REL eA " ri ie ri Lit 1 id i } 
Buckle Company, wh et Sins ss ways it did not like 
A “ 
mm ' 17 i: ee ee ee il Saar 
Phat the Le inch levers cost it 7 re Cents per gross 
. r sé ** ryt . 9 
> : 
. > . oe : 
e} / 
n =m 3 
That theareatore thi ta] a nT ff hioek!] SPELT Ae 
bicit Lile€ rerore Liiis LO al amMoulht tl eae im oe ‘ SS ee } tt} 
i) ~~ ae : ere os ] hae Tae) Maier hee oS) Q) 
that it received or charged therefor $51,460.86, 1 5 Ol 
a ed - . . . , ins : + ? ‘rT % , i . ] 
aecool.cb, a very insumcient sum to coy rpenses or selling, oad 
cle OLS, ePLC 
| , ¢ | ] 4] , ] ,Y Tt ] l , , } > , t. + } 
Cahhi Hwa this CiadlD? to Ve Nenest, ANd Calli i] i i } Lé 
5 } } 3 
iendant made no prouts 
‘ 7° * . } ? } 
some light ean be Faineda Of the cost ol ne | ~ DUCKIES 
from Mr. Sprague’s statement of the cost to him naking his 
S| s | . .*y . . . 
buekles of similar sizes on a similar machi 
é \ th | t] |! him 56 cents 1 }? 
e proves Mlb LLIC s Cost D1M vb cents per gross 
és 4 éé éé ac 4 és =" 7"? ‘ ; 
. té 
‘* '* " '* > 7 ; . 
~ +U 
(+ t] Reta ee ould hav <* Pat au — an 
AL tLnbese prices he Cour nave made the +4, hyo SS Wad \ ie 
=. } Sy Sema Be ‘ : et EE rc... @99 Tia 
defendant on thelniring ing ‘mach Ine on HNIs vB bin Or D0 .022.190 
h) ; } ] le “oft "KO? + Sf ‘ 1} 
and thereby made a elean Proret, evel ai me gerenaantes sei O 
prices, of 8,,180.60. 
Th > re 4 ] ‘ + } > | fe ad: f >| ‘ “Y a } : Y . 7+) t r y + 
ne facts that the derendant ¢ lMareed DMs Macil StS Wages ag ns 
. , - | : 
this proat uction., making the attempt to ennbance costs very apparebt 
} - = a i i P 7 : } 
that no detail of costs by items is supported bD\ y one Nay- 
4%) : li 1 ki ledce of t] ; acai , ee 
242 Inge personal KNOW ve oF the Same Ol yan recora OFr DOOK 
; ] 1 °° } } 
. > +} wry? sy? ; ? . + + ‘ _ + . 
and especially the improbability that the defendant would 
atid ] aoe ae — ] aoe hs ; po 
hav e made tiese eoods ata toss tor so tong? a time , OTS Lhe per- 
sonal disli kings oft one of its otieers, 1n my mind woes Tar to es = 
the Coin plainant’ s fi imures as the correct ones as to tiie SI Lhnese 
1 : , 
buckles: and there are some further inconsistencies of evidence at 
il] I t¢ e] fy - r glonoe in fi aa t hea 
Will De yu ied U pon rthner aiong’s nm the CDort i nave l 
af — if? ; , , + Aan ? Os ] cy 7° 1] ’ ’ 
their effect in dise meubitin oe the defendant’s evidence generally in this 
Case 
, 1 ~ } , » . ls ; "> t ic } , - ? oa ryt? ] he ' ' + | r\} . 
And if the collp alnant Is Dy ie f LILiea » re Cratl the pre ~ 
‘ cal S| : . | . ‘ ? ” = ; j . : 4 
that the dete ndant made Ol 1 tl lest buek |e levers L 1t nad 1) f 
. . ? , a , | : 
’ o ‘ t .oat, Oo —- ly 
complainant's patented mac hine. rnen | 1] ‘ Liict j is eCyl) i i {) 


recover of the de fendat its, as profits of in thi 


ae d ‘ as 7 > ~ . } . 
$7,155.60 as the profi ts the defendant made on goods sold by it, on 


the manufacture of which the infringing machine wa nplovyed 

I do not consider, however, that such 1s the law in the case of u1 
patented products produced bya patent d nas hin ' nd do na as 
matters of law in such cases, and in this case, that only such savings 
of labor as the defendant saved by the employment of the complain- 


ant’s patented device over and above what 


duced by any other efficient method open f 


any pront at aif, in oraer to get once sips ol the Coll 


SMITH AND GRIGGS MANUFACTURING COMPANY Ys. 


7 
uuckles is prsperly recoveral In this case as 
: on the evidence is verv contradictory as to 
‘ te V] > VV ‘ 
{ ) i Pron 
puts this saving at 10 or 12 cents a gross, and 
st it with the report of a certain test and considel 


lants put on the stand Mr. E. A. Smith, Ww stimates 


te Mee — } a = toi } — 
‘kle levers could have been made by old, <i known, 
,) 7 S os | ) 
‘ae O} I LU) til Lile VO! i tO] irom is LO oud nts ca 
si Li] WaS a WV rlless O] ver’ i Lor ex perlel¢ Lt) Lite 
: 7 . } 
iar 

of similar brass goods, and his estimate is probably as 
cs 7 } tfiry ¢ h, ryiyt v= ,1] ty ‘ 

\ pimiiaiita CStvillia vt Vou i i? Pui i 6 DEeRaAs Ot} \ an Go 


os 


Id ] — oo A a 4 2 ] f° : F 
peste mt soos hh ILelly. the foreman of 1 


‘} 

om —— **% 

} ] es : 7 
der his sup rvision, made a small lot of similar. but 

— Bagg *. >| ? tT ry ] +] , t | +\1} k | } | 
Silk LO Who testified that these McK IeS Were Dnladat 
cents a gross 

\1) “S Nmith t | Treas Wrerandn ymy087Ter f thea qdefe lant 
i I Smith, the treasurer ana manager or the derenaalht 


] 
presents the statement of the defen dant. which he sup- 


; " 2 >? is ») Cc ak. Lys * De . +}, . oo aii 
that the production Or the puckies On the 1lnirinege- 


ie cost 1t for labor 8,4; cents per gross. 

Suppose that Mr. Kelly intended to cheapen the cost of 
ickles which the Osborn & Cheesman Company asked 

ross for and still have to a large amount on hand. 

ross-exam ination show d the fact that his ree olle etion ot 


px ‘] — 1} a y 
O he Osborn & Cheesman buckle Was not vel dist; net, 


aggregation of the prices as stated by ea in detail 
unt to more than two cents avove the first-named costs, 
n with the furth t the Osborn & Cheesman 

| were oftered for sale at Za 

more than cot np lainant ever asked for his, for vears W1] th- 


= 
a 
— 
ane 
_— 


i ae ll cela h os 
.ie@ss Work upon them, and Stl 


as _ + + +s } . ] +f 2 . ‘ , . . "7 

rs, INaicates very anaes that eithe the goods were Inferio1 
: i ] , (OEE + ‘ - ; } . ? ’ 

= mn) ioryv 1S greatly at Tauit as to cast ol labon Upon them. 
Oi tne Gefrenadants testimony on this braneh of the ease 


' 
+ om ae nie . Pea ROS = 
IV TPrreconecldarvdie. lf ba \ be. Indeed, believed irom the 


7 
il 


ulready quoted, that he 
ve sold these goods at a very oe profit, and possibly 
| }plain- 

him down and P1IVe V rent to his dislike, 
he should adopt he: most expensive 
| tend to break down his own 

without injuring the com plainant in the slightest respect, 


] - , rr a >< ‘ 
OF tne aelenadants Mahage? 


The defendant would apparently have it believed that when 


uld just as well have produced these buckles by old, 
i-known, easy, and non-infringing methods at an expense 
by the testimony of E. A. Smith and F. Kelly, its wit- 


nging from 13 to 3} cents a gross, it deliberately adopted 


Baal 
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a method costing, on the testimony of E. S. Smith and Lawton, 
34 cents, more than double more to achieve the sume resul 


That it did so cut its own nose off without the least prospect of 
advantage to be gained thereby 1s not to be believed 

One or the other of these claims is manifestly not true. Either 
the defendant could not have produced these buckles at all by old, 
well-known, easy, and non-interfering ‘methods open to the public, 
or else the complainant’s patented method adopted by the defendant 
made ra | saving over these methods. The defendan adopted the 


. lawna Pa ‘ ] r1ema far . Lar thea Th siwPaASe 
FE. RR S ] tented device for some purpose other than inereas- 


i 
. : if < : — “ ee a a ae 
Ing e a se to itself 1n supplying itself with these buckles. 
| f . { 3? t | {5 . rai > ? » ‘ ‘ ] ly 1. ‘ myr 7397 7°17 i] 3 
fin L( therefore, the first fact true and the tast one untrue—that 
Yr) t | t ] ’ ] , > : ] \ ) +}, ‘3 7°7 +) l-ane imi! ‘ 
iS I find Loat OV tne processes <nowh to the art In MaAKNEG simMilial 
7 , . . . ° 

brass coods Open to the public - to en iplo VV, requiring no invention 

ph . ] } ; 1] “8 rh 
bu simply i ad: iptal LIoOh, the defendant Coulda have made tne ievers, 


as the defendant then knew or could then 

such processes were more expensive and costly than 
the process invented by the complainant and embodied in the auto- 
matic machine of the defendant employed by it to make these 


{ 
but that. so tar 
17 
Li 


Or estimate. ae 


ee ‘< ’ . il 5 < ¢ . ot » ‘7. : ra ] . ~~ ] 
buekles ; and I the refore diseard as untrue aitoget ie Lne aetend- 
al) t’s evidence as to SAVINGS, which proves instead thereof such 
: ; at ha , : 
he € ase Ss ie ai and rely alone on the complainant s evidence as to 


—. complainant proves that his machine saved 10 or 12 cents a 
eross over the old methods, and that defendants’ machine, if like i 
must bave saved as much. 


* ‘These —— are found, by the opinion in the principal case, 

to be substantially alike, and I eat avoid the conclusion 

245 that the a fendants saved as much by the e mployment of its 

automatic machine as did the complainant by the employ- 

ment of the patented machine as compared with any other process 

then known and open to all and adequate to accomplish the work 
suceessfully. € 

Lawton, indeed, says that the defendants’ automatic machine did 


! 
i 
1 
; 
; 
t 


tile the compialn- 


not make over 150 gross of buckle levers a day, w 
ant’s would make 285 gross per day; but then, on cross-exami 
tion, he admits that it was never run over half a day at a time, 
whieh would prove 1 its @ ipacity to be fully eq us al tothat of the ecom- 
plainant’s patented machine. 

I. S. Smith ra ilso asserts, as before referred LO, that its state nent is 
entirely correct In making the cost per gross of these buckles, in t! 
respect of labor, 83 cents ; but, on cross-examination, he shows him- 
self unable to establish the facet but by mere assertion. No count 
was ever made nor any record kep tof either production or expense 

Accepting, then, the saving of the Fs In the production 
of these buckles to have been the same by the aey® nent of tl 
infringing machine that complainant saved in the employment of 
the patented machine, as against any other known and open method, 
which was 10 cents per gross, I find that it saved, by so eer the 
complainaut’s invention in the manufacture of the said 44,505 gross, 


IGGS MANUFACTURING COMPANY VS. 


S44 ) which I find should | epaid to the complainant as sav- 
* 1) ) TC >) }}< ( = 
“h ym} n further claims damages for this infringement as 
tion of prices 
LO.O00 OTOsSsS 2 ineh. aa (a AE eee en De SENS ee a et S71 500 ()() 
LO.000 $< si yAUT peepee. Epes tee Bp a 2 OOO OO 
(OOOO e. oY TTS RED SOOT S.oV0U0 UO 
Total . Rene os Se PS ONE 
\lso for loss of profits on sales where defe ndant sup- 
complainant’s previous customers with buckles 
le on infringing machine _. hie. olinpibiula tne deka - ae 
EON RE ae RR 
| lefendant had madeand sold the complainant’s pat- 
é 1) i)]] \\ he reby th Ss loss of : sales and « consequen it loss 
, nd reduction in selling prices had been suffered by the 
( Lh iOudt ii this vould be a very plain ease of 
it was a production having a very limited demand, and complain- 
t. by reas f his previous pat an had come to sup * ly all that 
de) he had the facilities to continue to supply 1 
No 1 aretic shoe buckie was on the mir t from ene other 
Os 1. & Cheesman had made a few, but had never put them on the 
market to any considerable extent. Assoonas the monopoly enjoved 
| ( mm plainant On) the buekle levers themselves Was ended the 
ndant took the complainant’s improved instrumentality for 
o them, adapted it without leave or license, made buckles 
WI and with these buckles went for the complainant’s old cus- 
& 
[In fact, it could go nowhere else, and every customer it obtained 
h te be a and Was the customer of the eines Se: nt at thre » time the 
fendant went into the market with these goods. No e else 


touched this trade. Kove ry Sadie the ae fendant Inade ret ai pe SO 


much the complainant’s sales.. Defendant was a very active, push- 
eeRe een itor ( omplainant says that the d efe ndant eut the prices, 
and aefendant says that 11 followed the aah prices down 

the market. The fact that complainant maintained the best prices 
vould seem to disprove this, but [ make no finding in this regard, 
is itis immaterial in my view of the case. 

| find that the complamMant could have maintained t the pi rices re- 
ceived by him before the defendant entered aie market but for the 

m on of the defendant, beyond all doubt; and if this is a case for 
lamage at all, the complainant has been mga a to the full of said 


Ma 
’ ’ ? - ~sy o- — 
a al lawn ’ ; . , 
unt claimed, to WI1t, &oU.009. ¢ e 


f 
{f 
oe 


> amount of savings here- 
tofore reported, and I so find. | 
247 lam of the opinion, however, and do find, that this is not 

a proper case for damages. There was no patent on arctic 


a 
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shoe buckles or these arctic buckle levers at the time of 1 
ant’s infringement of complainant’s patents for making them 
Anybody was at liberty to make them by hand, by mandrels and 
dies, or by any other method open to the public, except the one 
method practiced by and secured to the complainant. 
They were simple of construction, and almost anybody could 
have made them, and it is beyond a doubt that any experienced 


worker in brass could have made them by many methods with va- 
ry Ing Expense. 


The comp lainant was no longer entitled to a monopoly of th 
market for these goods. He, indeed, had it, but it was his good luck 
only that kept it to him. The defendant, or anyone else, could 


rightfully compete for this trade, no matter where or how the com- 
peting buckles were procured. 


All the complainant was entitled to in the matter, beyond others 
was that his increased facility for making them, by means of his 


patented machine, should remain sacred to him. The one act, 
therefore, of the defendant of seizing upon the claimant’s device in 
this respect to accomplish therewith what he could have rightly 


employed any other well-known means to accomplish has only sub- 
jected him to such savings in work as he has shiaaliy made. 


When one pirates the invention of another he becomes trustee 01 
it for the use and benefit of the inventor, and should be held ae- 
countable for as skillful and economic use of the invention as it 1 
ordinarily capable of performing. 

[ am satisfied that the evidence is true in this case, which shows 

| not only that the defendant should have made the savings In 
248 labor by the use of the complainant’s invention that is here- 

inbefore reported, but also that he did in fact save that amount 
duction. 


ré 
ll of which is respectfully submitted. 


p 
A 
EK. E. MARVIN, 


Master Pro hac VICE. 
Hartford, March 17, 1888. 
Hees, as follows, viz: 


Making order for GGCOUBUIE .cc.u.n oso ne eine oonesan 
Twelve days occupied with taking the ene bearing 


$3 00 


and deciding upon said matter of making report, at $15_ 180 00 
M.xpenses, one day at Waterbury ~..................--- t 50 
MOUIRE  o.cosisn soviiubiipibiatblea erie inch anil inate ain sieiiiatiaadaal $187 30 
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THE SMITH AND GRIGGS MANUFACTURING COMPANY VS. 


) And on the 13th day of April, 1883, complainant's excep- 
ort filed, in the words and figures 


yy J j 


{LTCepLtions to Master’s Report. 
(‘ourt of the United States, District of Connecticut. In 
i’quity. 
LEONARD A. SPRAGUE 
SwitH & GrRiIaGs MANUFACTURING COMPANY. 
xxceptions taken by the complainant to the report made herein 
bv fé. Ik. Marvin. sq., master pro hac vice, to whom this cause was 


referred by an order of this court made and entered on the — 
day of ——, 188 , which report bears date the 17th day of March, 


883 
lirst exception. 
or that the master in his said report did not allow as profits, 
which the complainant was entitled to recover of the de- 
fendant. the sum of seven thousand one hundred and 
250 eiahty-three dollars and sixty cents ($7,183.60), whereas the 


master, having found that the defendant made said sum upon 
buckle levers made by the patented machine, should have al- 
wed the same to the complainant, the proof being that there was 
10 known method of producing such levers at the date of the 
Sprague invention, except at a cost exceeding the prices obtained by 
efendant for its buckle levers, so that the entire profit on the 

| tituted a saving effected by the patented machine. 


¥ 


} : ' 
NICK ie if vers COTS 


Second exception. 
For that the master in his said report disallowed the complain- 
unit aim for thirty thousand five hundred and eighty-eight dol- 
lars and seventy-one cents ($30,588.71) damages,, after having found 


is a fact that, if this were a case for damages at all, the complainant 
Fr 1) damaged to the amount aforesaid, whereas the master 
should have allowed said sum or said sum less the amount allowed 


or savings, because said sum represented the injury done to the 


f 


complainant through the use by the defendant of the patented ma- 
chine, the fact being, as fully appeared by the evidence before the 
master, that there was no known way other than by the patented 
machine by which the defendant could have made said buckle 
evers as cheaply as they were sold by the complainant when the 
infringement commenced 


‘ 
i 
{ 
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C. E. MITCHELL, 
Solicitor for Complainant. 
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tious to master’s report was filed in the words and figures fol- 


lowine. viz: 


20] And on the 17th day of April, 1885, defendant’s excep- 
\ 


<° 


Circuit Court of the United States for the District of Connecticut. 


In Equity. 


LEONARD A. SPRAGU! 
S 


Toe SmiryH & Griaas MANUFACTURING COMPANY 


luxceptions taken by the defendant LO the report made herein by H. 
KE. Marvin, Esq., master pro hac vice, to whom this cause was re- 
ferred by an order of the court made and entered the 29th day of 

July, A. D. 1882, which report was filed with the clerk on the 17th 


day of Mareh, A. D. 1883. 


I. Kor that said master in his said report found that the savings ot 
the defendants by the use of the infringing machine amounted to 
the sum of $4,480.50, which 1s unsupported b | 
evidence, whereas the said master should | 
saving was only the sum of $522.72, and no more. 
| II. For that said master in his report rejects the testimony 
252. of Mr. E. A. Smith, whom he finds “ has had large experience 

in tne manufacture of similar brass goods, and whose esti- 
mate is probably as good as any off-hand estimate would be,” as a 
mere estimate, and accepts the testimony of the complainant, which 
is confessedly only an estimate, while it is not shown nor claimed 
that he has had greater or even as much experience or in anywise 
more competent to make such estimate. , 

[I1I. For that said master in his said report finds that t] 
made by Osborn & Cheesman in 1878 were inferior to complainat 
buckles, whereas his finding should have been solely with refer- 
ence to the levers, that portion of the buckle made on the infringing 
machine, but in either case such finding is not supported by the eyi- 
dence, but is contrary to the same. 

IV. For that the said master in his said report in one place finds 
from the statement filed by the defendant, and supported by the 
testimony of Mr. E.S. Smith, manager of the defendant corpora- 
tion, that the cost of producing levers on the defendant’s infringing 
machine was 8 and ;°; cents per gross, while in another place from 
the same testimony he finds that it cost 85 cents’ per gross, neither 
of which are supported by the evidence, but are in flat contradic- 


? 4 ; 
VY and contrary to the 
| 


ave found that such 


] 


} } 
) Imi 
i@ DUCKIES 


‘ 
it © 


tions thereof. 

V. For that said master in his said report finds from the testi- 
monv of Mr. Fergus Kelly as to the cost of the Osborn & Cheesman 
lever “that an aggregation of the prices stated by him in detail 
would amount to more than two cents above his first-named cost,” 
which is not supported by the evidence, but is contrary to the same. 

VI. For that said master in his said report finds that the Osborn 
& Cheesman levers had less work upon them than the complainant's 
levers, which is not supported by the testimony. 
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VII. For that said master in his said report finds that the testi- 


monv of the defendant’s witnesses is all nang tae ana 


933 finds a supposed discrepancy between the witnesses as to the 
‘OSE Ol producing levers by old met thods, and the return ot 
dant and th Sotianny of Seuinae onan supposed dis- 


ed by the evidence, but is contrary to the 


VIII. For that said master in his said report finds that the com- 


esa saving of 10 to 12 cents per 


‘oss over all old methods. which is not supported by the evidence, 


s contrary to the sate. 
[X. For that said master in his said report finds that the capacity 


th defendant’s infringing machine was fully equal to that of the 


} S = } . og } - : 
ted machine, which is not supported by the evidence, but con- 
LO h sahie 
X. For that said mast n his said report finds that the defend- 


ri it i | i 
\[r. Smith, its manager, is unable to establish the fact of the 


a SS 


st of producing levers on the infringing machine, which is con- 


“7 Y , } a 4 ee ee + - = ine ss " . > he . 
Al ror that Salad Master Talis to find In His said report that the 


ly — ] 4 ’ } +}, ee ; ” ‘ | — * 6 » di ’ nTe > hd 

producing tevers on the IniFlIngIng Mach we Was 24 cellts pel 

| Sr oo {° , Fina , _ : yee e = Bie - ; 

SsS: that the Cost Of proaucing such levers bv old methods was 
A 4 « 

~) |} 4 ‘> 7] . + > .. , ~~ } + > ‘¢ ie . : r 9 ’ l. , 

Z LO « Cents pel OTOSS: that the SAVIN to the defendant by 


| 


nfringing machine did not exceed 1} cents per gross, and 
> > 
} 


ed a saving of only 


nted machine effect » cents per 
v old methods, all of which is supported by and should 
und from the evidence 
W ry, April 17, 1888 


DEFENDANT, 
By GEORGE E..TERRY, 
Its Solicitor 
NSON & PHILLIPP 


(Jf Counsel. 


{nd on the 3d day of May, 1854, opinion of court was filed in 


words and figures following, viz 
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Circuit Court of the United States for the District of 
Connecticut. 


LEONARD A. SPRAGUE 


THE SMITH & GrRIGGS MANUFACTURING COMPANY. 


do not think that it is necessary for me LO pass upon the accu- 
of each one of the statements or opinions in regard to ques- 


cA 


f° a ; + . — _ ’ ‘ ; Yao roar >t ‘ Ts 
ions of tact whieh are Piven In the master’s report, and to state 


ther | do or do not coneur in each opinion. [ econeur in the 


rrectness of his conclusions of law and in the correctness of his 


a 


ax 


<< See 
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conclusions upon the question of profits. I think that his finding 

in regard to the amount of the defendant’s savings from the use of 

the plaintiff’s patented machine was correct and was justified by the 

testimony. ‘The whole case and the whole testimony satisfy me 

that the result which the defendant’s witnesses sought to have the 
court reach would have been an inaccurate one. 

200 All the exceptions, both of the plaintiff and the defendant, 
are overruled, and the master’s report is confirmed. 


26 Ata stated term of the cireuit court of the United States 


! 
cult, lield at Hartford on the 22d day of April, A. D. 1884. 
Present: The Honorable N. Shipman, district Jud 


LEONARD A. SPRAGUE 
ns. 


THe Smitru & GrRIGGS MANUFACTURING COMPANY. 


4 


This cause having come on to be heard upon report of Edwin E. 
Marvin, Esq.,one of the masters of this court, to whom it was referred 
to ascertain and report to the court an account of the number of ma- 

levers made or used by the said defendant 


chines for making buckle 
and the number of buckle levers made by the de 
and also the gains, profits, and advantages which.the said defendant 
has received, as well as all damages in excess of profits sustained by 
the complainant, which report bears date the 17th day of March, A. 


endant thereon. 


D. 1888; and also upon exceptions to said report on the part 
204 of said complainant, and also on the part f said defendant 

and upon the equity reserved: and said cause havin 2 bee! 
argued by counsel and due deliberation had thereon: 


[t is ordered, adjudged, and decreed, and this court doth order, 
adjudge, and decree, that the exceptions on the part of the defen 
ant and the exceptions on the part of the complainant be overruled, 
and that the decision of said master be approved and adopted as to 
the amount due from the defendant to the complainant U 
accounting. 

And it is further ordered, adjudged, and decreed, and thi 
by virtue of the power and authority therein vested doth orde 
judge, and decree, that the said defendant pay to the said complain- 
ant the sum of four thousand four hundred and eig | | 
fifty cents ($4,480.50), with interest from said 17th day of Mareh 
1885. 

And it is further ordered, adjudged, and decreed 
defendant pay to the said complainant his costs in t 
taxed, and that the said complainant have execution for such costs 
and for the sum above decreed to be paid to said complainant as 
aforesaid. 


11s suit. to be 


N. SHIPMAN. 


298 I, kdwin EK. Marvin, clerk of the circuit court of the United 
States of America in and for the district of Connecticut, do 


SMITH AND GRIGGS MFG CO. VS. L. A. SPRAGUE. 
ce ° . . . } a | ~ 
ie foregoing isa true copy of the original bill of com- 
7 * . . } b o. iat ae - _ : - ; . . 
r, replication, pleadings, proceedings, evidence, opinion, 
ate a ei an oe , ee — 3 annarcd 
maining of record anda on file In the ease ot Leonard 


ith & Griggs Manufacturing Company in said 


i 
Hartford. in said district. this 14th dav of July. A 
t} Cor; 
EK. E. MARVIN, Clerk. 
eover: Connecticut C.C. U.S. No. 272. TheSmith 
inufacturing Company, appellant, vs. Leonard A. 
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] IN THE SUPREME COURT OF THE UNITED STATES 
No. 29. Oct. Term, 1887. 


THE SmitrH & Griaags MANUFACTURING Co., Appel llan 
Us. 


LEONARD A. SPRAGUE. 


It is hereby stipulated that the annexed printed Patent Office 
copies of patents are correct copies of the patents filed in evidence 
on behalf of the compl inant in the court below and there marked 
“Exhibit Sprague’s Patent- No. 1 and No. 2,” respectively, and that 
the same may be used on the ¢ app eal of this cause to this C ourt with 
the same force and effect asif they had formed part tran- 

script of the record certified to by the clerk of the court below, 


oat 
— 
oe 
-~ 
- 


? and that they may be considet ed and acted upon as part of 
said certified transcript of the reveneee in this cause. 
GEO. E. TERRY. 
er eon 
. - 1 fi Y Jo App j f 
C. BE. MITCHELL 
. Fo Ap} ee 
3 EXHIBIT SPRAGUE PATENT No. 
(Here follow diagrams marked pp. 4, 5, and 6.) 
7 UNITED STATES PATENT OFFICE. 


LEONARD A. SPRAGUE, Of Brooklyn, E. D., New York. 
Machin for Makine g Buckle-Leve 


Specification forming part of Letters Patent No. 228,136, dated May 
25, 1880. Application filed November 11, 1879 


honei * , 


To all whom it may concern: 

Be it known that I, Leonard A. Sprague, of Brooklyn, E. D., in 
the county of Kings and State of New York, have invented certain 
new and useful improvements in machines for making buckie-levers; 
and I do hereby declare the following to be a full, clear, and exaet 
description of the invention, such as will enable others skilled in 
the art to which it appertains to make and use the sume, reference 
being had to the accompanying drawings, and the ies of refer- 
ence marked thereon, which form a part of this specification. 

Figure 1 is a rear view of a machine constructed to ces out my 
invention. Fig. 2 isa plan view of the lower part of my machine, 
the upper portion haying been removed to show more plainly the 
details of construction. ” Fig. 3 is a vertical longitudinal section. 
Fig. 4 is a vertic val transverse section. Fig. 5 is a perspective view 
1—29 
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of a modification of the machine represented in Figs. 1, 2, 3, and 4, 
the mags ification consisting in a different arrangement of the feeding 
mechanism and punching-dies. whereby the machine is adapted to 
receive a ribbon of metal on a line parallel with the mandrel. Fig. 
6 is a detached view enlarge sob f the folder and matrix which bend 
the blank into U shape. Fig. 7 is a transverse section enlarged of 
the die and mandrel whic sh pe rform the next opet ration in the forma- 
ticn of the lever. Fig. 8 1s a transverse section enlarged of f the die 
nd mandrel which complete the formation of the lever. Fig. 9 is 

a perspective view of the lever after 1t has been acted upon by the 
dies shown in Fig. 7. Fig. 10 is a perspective view of the completed 
lever. Figs. 11 and 12 show modified forms of the lever. Fig. 18 
is an end view of a buckle-lever made by my machine. Fig. 14 is 
end view, partly in section, of a buckle having one of my im- 
proved ieve ‘ ap pli ed the re to, and showing also the straps connected 


by the buckle. lig. 15 is a plan view of the matrix and its accom- 
pan) ing stops and detenis. Fig. 16 is a detached view of two of the 
dies and their actuating mechanism. Fig. 17 is a plan view of the 


mechanism for communicating moti ion to the devices which feed the 
etal to the machine, as represented in Figs. 1, 2, 5, and 11. 
Referring to Figs. 1, 2,5, and 4 1n the drawings, A represents the 


bed-plate of the machine, which may be supported in any appoved 


— 
_— 


or desired manner. 
B is a standard rising from the bed-plate A, and may be either 
cast in one piece with the bed-plate or firmly attached thereto. Bb’ 


sa driving-shaft mounted in suitable bearings in ae b. 
B? is a driving-wheel connected with the driving- shaft B’ by any 


suitable cluteh mechanism. 

Cis a punch-stock or punch-earrier mounted in or upon the stand- 
ard Bin such a man her as to rise and fall when actuated by means 
of the connecting-link C’, the upper end of which is mounted upon 

crank or eccentric upon shaft B’, the lower end of the link being 

justably connected with the punch-stock by means of the screw c’ 
(-ee Fig. 5) in such manner that the throw or travel of the pump- 
ck may be regulated at will. Attached to and moving with the 


punch-stock are two punches, c, their position being shown in dotted 


} 
i 
} 


c? @ are punches arranged to punch a series of holes through 
the blank in such position that when the lever is formed the ex- 
treme end of the bit is bent on a line crossing these holes diametri- 
ly. The punches ¢ punch holes through opposite ends of the 


C* is a punch, also attached toa 9 carried with the punch-stock 
C, for the purpose of striking the blank from the ribbons, the bed- 
plate being provided with throats d, corresponding 1n size and posi- 
tion to the punching-dies. 

KE’ E? constitute a feeding mechanism, in which E is a block 
sliding in a suitable groove or way formed for its reception in or 
upon the bed-plate. I’ is a clamp, the ears e.of which are pivoted 
upon opposite sides of the block E, leaving room for the ribbon of 
metal to pass freely between the clamp and the upper face of said 


ee en ane ae ee nen 7 


alta. 


3 Sheets—Sheet 1. 
, L. A. SPRAGUE. 
Machine for Making Buckle-Levers. 
No. 228,136. Patented May 25, i880. 
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block. E? is an arm pivoted to the clamp E’, and connected with 
the lower end of the lever f? by means of the set-screw e’. 

This feeding mechanism is actuated as follows: g is a cam-groove 
formed upon the outer circumference of a cam secured upon the 
driving-shaft B’. EF’ I? is a bell-crank lever porate at its angle to 

any suitable support projecting from the frame, and actuated 
8 by the cam-groove g so as to vibrate in a horizontal plane. f’ 

is a horizontal link connecting ihe arm F? with the bell-erank 
lever, with an upright lever, f?, which is pivoted at f*, and a support, 
J*, which projects from the upright or standard B, the lower end 
of the lever /? being connected with the arm E? by means of a set- 
screw. Thus it will be understood that a reciprocating motion will 
be communieated from the driving-shaft B’ to the feeding mechan- 
ism at each revolution of said shaft. 

In Fig. 5 the feeding mechanism consists of a lever, I’, pivoted at 
f, and taking into the ecam-groove g*, a block, KE’, recessed on each 
side, as at e?, a clamp, E*, having its ears e pivoted to block E*, an 
arm, E®, pivoted to clamp E* and secured to the lever by a set-screw, 
e’, all these parts except the lever being the same in construction as 
the corresponding parts in the other figures, the clamp being ar- 
ranged in such relation tothe walls of said recesses that as the clamp 
is thrown forward or toward the dies it (the clamp) is turned upon 
its pivots in such manner as to gripe the ribbon between the clamp 
and the upper face of the block, and thus fe ip the ribbon forward 
toward the dies; but when the upper end of the clamp is moved 
pangs Bt is, away from the dies—it is rocked upon its pivots 
so as to release the ribbon, and when the ribbon is thus released the 
ears engage W ‘ah the rear walls of the slots and move the block E 
backward with the clamp without disturbing the positron of the 
ribbon. 

G is another lever pivoted upon the bracket or arm H, and actu- 
ated by means of a cam-groove, g’, on shaft B’. 

G’ is a loop, pivoted at g? upon the lower end of the lever G. 

g? is a stop formed upon lever G, near its lower end, against which 
the upper end of the loop G’ engages to form a practically rigid con- 
nection between the loop G’and the lever when the lower end of the 
lever is moving baekward—that is to say, from the dies; but the con- 
nection between the loop and the lever by means of the pivot 9? is 
a yielding frictional one, which permits a movement of the loop upon 
its pivot under certain circumstances, as will be hereinafter ex- 
plained. 

[t will, of course, be understood that in the machine represented 
by Figs. 1, 2, 3, and 4 the upright or uprights B subserve substan- 
tially the same purpose as the ia ra marked B* in Fig. 5, or an 
other convenient or approved structure may be employed to support 
the driving-shaft, driving-wheel, crank, and pitman. 

The machine represented in Fig. 5 being identical with that shown 

Figs. 1, 2, 3, and 4 in all essential parts, except that in the ma- 
chine represented in Fig. 5 the strip of metal is fed in on a line sub- 
stantially parallel with the axis of the mandrel, whereas in the ma- 
chine represented in Figs. 1, 2, 3, and 4 the metal is fed in on a line 
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the axis of the mandrel, the position 


lly at right angles to 1 
punches 1s changed to correspond therewith, the standard- 
and driving-wheel being left off from Fig. 2 in order to show 
clearly the position and relation of the punching and bending 
m, these parts being left off in Figs. 3 and 4 because they 
ssential to a clear understanding of the inventions claimed 
constitute a carrier, constructed to shde freely in a groove 
mi 1 the bed-plate A, the inner end, 7, and transverse plate 
elng arranged to move immediately below the plate D and in 
se proximity thereto, as is plainly shown in Figs. 2 and 
Kk 4 is a tripping-bar, connected with mechanism for shipping the 
from the wheel B? to a loose D) ulle ‘y on the dri lving- -shaft B’ by 
ins of any usual or approved shipping contrivance, which is not 
1 and need not be deseribed,as | os ise. any of the well- 
V1 evices which are employed for that purpose in machines of 
sclass. The projecting upper end, 4, of this t ping-bar 1s ar- 
by the lower end 


b } = } 
he path traveled 


ed in a line coincident with t 
loop may engage with and actu- 


ey 


me ante “iy . 
f the loop G’,in order that the said 
‘ | 
4] Pee ae : ee et eee es shi gens, yt ae ot he _ 
e the shipping-bar under certain circumstances, which will be here- 


f the horizon- 


ud 
r rererred to. 


‘| from the front end o 


tal carrier-bar /. 
; : —_ ‘ing rising from the bed-plate A, 


represents a stud and spiral spring 
stud projecting through the central part of the horizontal bar /, 
) older /? is attached, the rear end of 


‘ ! 
nt edge of which the fol 
aging with and sliding upon an up- 


\ pus in, ¢, projects downwardly from the punch-earrier © 


| Se] Dill. ¢ 
| 
nd engages with the front end of the bar fin such manner as to 
, 
to the reeess /4 formed in the matrix at 


e714 12 “a | 
folder 2? down into the 


St thie 
ich downward movement of the die-carrier. 

N N’ are dies sliding in suitable grooves or ears in or upon the 
per side of the bed-plate A, the inner faces of these dies being 
med in substantially the shape shown in Fig. 7—that is to say, 
grooves to correspond with the rib m at the lower edge of tl 1e 
mandrel M. ‘The lower corner of the die N’ is recessed, as at 2’, 
while the die N is provided with a wedge-shaped tongue, n?, which 


enters the recess 7’. 
‘isa rib projecting from the upper part of the mandrel M. 
nted in Fig. 7, the rib m, at the lower edge of the man- 


\ represt 
drel,is circular in cross-section, and is arranged eccentric to the verti- 
cal shank of the mandrel—that is to s: ,the rib proje ets farther upon 
rome rhe the opposite side, and the 


yne side of the mandrel than it 
groove n*, which is formed in the working-face of the die N’, 1s 
leeper than the corresponding groove m, which is formed in the 
working-face of the die N, for a purpose which will be hereinafter 


l 


laine 
‘he See SO are forced ft 

the levers P P, which are pivoted to the bed- plate at p, the 
s Q Q, and the link R R’, which is connected by means 


toward the mandrel by means of 


en SY 
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of a coupling Or box, a with a crank, bon the shaft B’ , the forked 
end of this link being connected with the standard S by means of a 
bolt, Z which moves 1n a slot, s, in sald standar 1, the standard bel Inge 
bolted to the bed-plate, the nearness with which the dies N N’ ap- 
proach the mandrel being regulated by set-screws n*. (See Figs. 2 
and oO.) 

spiral or other spring, N®, is interposed betwee! n the outer end 
of each of the dies N N’ and the inner face of each of the levers, thus 
insuring that when the set-screws are withdrawn from the ends of 
the dies the dies shall still be thrust toward or upon the mandrel 
with a yielding pressure. 

As shown in Fig. 7, the parts of the dies between the lower edges 

the grooves and the tongue n?2 and recess n are so shaped as to 
form the lower end or bit of the lever. (See also hia, Ld.) 

OO are a second pair of dies, arranged to slide in or upon the 
bed-plate. and provided upon their inner ends with grooves o 9, 
which correspond to ribs m?, formed upon the mandrel a short dis- 
tance above the rib n, these dies OO being adjusted by set-screws 
0’ o’ in levers B, and also provided with spiral or other springs sur- 
rounding the set-serews between the levers P and the outer ends o 
the dies. These dies are also constructed at or near their lower 
edges with spurs 0” and corresponding depressions 0*, or with \ wave ve 
surfaces, or are otherwise similarly shaped, so as to notch, inde1 “ 
corrugate, or ails the bits of the levers, as indicated in Fi 
11, 12, the object being to insure that the engaging edge of 
shall take a firm hold of the strap with which it is 1n contact. As 
these levers are sometimes subj ected toa heavy strain—as, fo 
stance, when used on. skate-straps the end | 
through the slots u—I have found it desiral 
gate the ends, as at u*,in order to ineieine thei eth and rigidity 


ty LO Prot Ve or @corru- 


at this point, and thus enable them to sustain without injury the 
strain in various directions which is applied to them. 
QO? ©? are §-shaped draw-bars or links, adjustably connected with 


levers P P by means of set-screws p’ , and also attached to the dies 
N N’ O O by means of set-screws 0° 

Irom the above description it t will be seen that as the levers P P 
are withdrawn from the mandrel M the dies are also drawn back 
shehtly { rie the buekle levers with a positive movement by the 
links O02, but are held forward—that is, against the buckle-levers— 
with a viel ling nt by springs O’, in order that a slight loose- 
ness of the Opel ating parts shall not pe rmit the die s to be so far 
thrust backward as to permit the buckle-levers to telescope or over- 
lap each other as they push each other forward upon the mandrel 

a® a®, Fig. 15, are guides adjustably secured upon the bed-plate or 
upon the matrix by means of set-screws In such manner that their 
inner ends can be set as desired to determine the point to which the 
blank shall be pushed by the carrier. 

a’ a’ are spring latches or stops attached to the bed-plate with 
their free ends toward the punching-dies. 

My machine may be operated as follows: Referring to Figs. 1, 2, 
3, and 4. the metal ribbon is passed in under the clamp KE’ of the 
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. , , ' > & ' , > . a 2 ‘ ] ne . ’ 
lhe machanism, thence under the pune hes ¢ ¢?, and during the 
} P 2% Re ; on, Ss + epee” 
C velnen i the } ding mechanism these punches ¢ C 
| through the metal. he hnext forward movement of 
j : ? \ ite ‘ } oh A . é . . » ss fh 
feeding mechanism thrusts the ribbon under the punch C*, which 
} ] } eo. ~ ama af . a , 
es t blank from the ribbon, and after the pu inch has been 
, } °°; i } z %  , } 4] is ‘ , 
ribbon the earrier I 7 2’ thrusts the blank upon the 
+1 > t |, ae , " we hy : ‘ »F ’ »/ . > 
XC | ie positron OF the CamM-Frooves J g upon the sh aft B’ rela- 
position of the erank or the eam whieh Operates the 
eee a pi Ot ribbon and blank whil 
es vO 1 SO Timed as tO MIVe CRE PlIOVON aN ViANK Walle th 
es up oul of the wa \ 
} ,? } , + | f 9° a Oe . ] ' f F 
~ irus Lpon é HNatrinXx DV the Lransverse plate ¢ Oo] 
, : : 
r, the part ¢ of the carrier entering the seat in the matrix, 
( earrier is returned to the position SHOW] 11) the draw- 
] ] | . i {° * : | pe — i. 4) ‘ _ ° i : 
DUsSHNePr-DIN ¢ Lorusts the ftotder ¢ Into tue matrix, forming 
rT ha " \ t+}, Lyla) |- } thus tl } ) t| » ye [ Tee 
it Shape. 4A 9 LTE DOlLALDEK os ViIZUS rus Cupon lt na re. 
4 
io = > ee > a a ; re | ‘ y .~ > ) . f 
.) Sepal ites the Iree ends of. the springs Ot detents ad, 
ee } om ea Bee oe we 
\ but close their hooked ends upon the-rear side of the 
° , . ‘ ; } . } - 7 " : , ~ 
so as to prevent its being withdrawn by the meee aioe move- 


d sometimes oecur were it not for 
os, especialiv in case the ¢ ‘ has a little oil upon it. 
| nang one of im ends is turned up- 


, 
f 


Din nk 1s thus formed into 


ward against the mandrel immediately below the rib m’, so that 
W he folder © is withdrawn into the position shown In the draw- 
gs the partially-formed blank remains in the matrix, the rib m?° 
ser ine as a SLOP), against which the end of the blank strikes. Were 
it not for this stop m*% the blank would be lable to be withdrawn 
with the folder to suc h a distance that the carrier would not push it 
the blank) upon the mandrel 
Che next forward movement of the earr yr bringing with ita new 
blank, pushes the U-shaped piece upon the mandrel, the part 2 of the 
carrier being a little longer than the blank is wide, so that it pro- 
jects in front of the blank a nd pushes the U-shaped one upon the 
mandrel and between the dies N N’ without the new blank coming 
eontaet with this pi irtial lly-fort ned U-shaped one. As _ carrier 
Ss agaln witl drawn the folder [* presses the hew blank int the nia- 
trix L, and the dies N N’ compress the U-shaped bik upon 
10 the mandrel, thus forming it into the shape indicated in Fig. 
9, during which — se wedge-shaped tongue Is thrust 
1 the part n and presses it firmly against the under side of the 
rib m,as will be readily unde bor nace by an examination of Fig. 7. 
The dies N N’O O are advanced toward the mandrel by the 
action of the toggle-joint Q Q and levers P P, the advance of these 
dies being regulated at will to correspond with the thickness of the 
metal by means of the set-screws n?: and in order to facilitate the 
forcing of the U-shaped blank upon the mandrel and the dies N N’ 
it may be found desirable to bevel or chamfer shehtly the corners 
of the ends of these dies upon that side toward the advancing blank. 
The next revolution of the shaft B’ and second advance of the 
carrier seg a new b = upon the matrix and another partially- 
formed 0 a U-shaped one, wb the mandrel, and forces the one 
which wine been acted vo by the dies N N’ forward upon the man- 


i 
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drel between the dies O O, so that when these dies are advanced 
toward the mandrel the upper edges of the metal are compressed 
upon the ribs m*, the formation of the lower portions of these dies 
swaging or punching the notches, mdentanions, or wrinkles into the 
engaging-e lve of the bit, thus ¢ omy leting the formation of the lever: 
and each subsequent re volution of ‘he shaft B’ repeats these opera 
tions substantially described, and a’lyvances the levers to completion 
and until they drop off the end of wie mandrel and fall throu o oh the 
opening at in the bed-plate. | 

It will be seen that from the fact that the centra | part of the buckle- 
lever fits closely around the lower part of the de while the 
upper edges are being compressed upon the ribs ™m*, said part m of 
the mandrel serves to support the lever against the downward thrust 

of the Uy pper part of the dies C )O, thus Insuring the proper forma- 
tion of the said upper parts ol ' the lever. 

In order to prevent the blanks from telescoping or sliding past 
one another upon the mandrel as they are pushed forward by the 
end @ of the ¢ seeing [ employ springs N’ O*, interposed between the 
a of the dies and the levers P P, these springs acting to 
press the dies firmly against the blank upon the ma indrel during a 
portion of se movement of the levers P P outward, thus permitting 
the dies to byorte sufficiently to allow the blank to be advanced upon 
the mandrel. 

If from any cause the carrier fails to push the blank upon the 
mandrel properly, or if any other irregularity in the movement of 
the blank oecurs in such manner as to Interpose any unusual re- 
sistance to the forward movement of the carrier, the loop G2 will 
swing upon its pivot g*, thus allowing the lower end of the lever to 
advance without moving the carrier, the position of the <i rela- 
tive to the lever under these circumstances being shown in dotted 
lines, Fig. 5. the result being that upon the backward seaecesel of 
the lower end of lever G the lower end of the loop will engage with 
the tripping-bar IX */ and disconnect the driving-shaft from its actu- 
ating power, thus stopping the machine and avoiding any injury to 
parts which would be likely to result from the machine continuing 
in motion after an irregularity in its operation had occurred. 

Referring to Fig. 7, it will be understood that the tongue n? sup- 
ports the lower end of the part wu of the lever firmly while the dies 
N N’ are —— the metal upon the mandrel; but owing to 
the wedge shape of this tongue, when the die N is withdrawn from 
the mandrel the blank is released from upward pressure against the 
mandrel, so that it can be readily fed forward to the dies O O. 

In Fig. 5, which is a modification of the machine shown in Figs. 
1, 2,3, and 4, I have shown a construction in which the metal rib- 
bon, instead of being fed tothe machine upon a line at right angles 
to the carrier 1 7 7’ and the mandrel,is fed upon a line substantially 
parallel to the path traveled by the carrier, the ribbon in this in- 
stance passing through the loop G2 and under the clamp EK’ of the 
feeding mechanism. 

By an examination of this Fig. 3 it pie be understood that the 
position of the punches ¢ c? and C* has been changed to correspond 
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in the direction of feeding the ribbon, so that as 
forward bv successive impulses the punches punch 
K, nd then the punch C? punebes the blank from 
jf . skeleton which is left after the blanks bave been 
passes over the bar / carries the folder /, the pusher- 
ng so located as to pass through the open places in the 
eleton from which the blanks have been punched. The 
asses over the mandrel M and down through the opening 
ed- pirate. 
examination of Figs. 7, 12, 18, and 14 it will be seen 
buckle-lever is adapted to be used upon.a buckle-frame 
| two side bars, V (one only being shown in Fig. 14), 
being tied together by two end bars, v’ v?, and a cen- 
lever being mounted upon the central bar, v, by 
oroove or seat, u~ U. the froove u> being ot 


he groove u®’ upon the opposite side of the 


‘lever with the groove eccentric thereto— 
deeper than the groove u°’—is to 
tral bar, v, of the buckle-frame shall not spread 
f which the lip or bit wis made when the straps 
ites are under tension. In Fig. 14 I have illus- 
invention, as follows: 
ied to the open or forked end of the buckle- 
strap passing inside the end bar, v’, thence 
the bit or lip of the lever, thence under 
the buckle-frame, the direction of pull 
, indicated by the arrows; and from an exam- 
is fi it will be readily seen that in consequence of 
being seated in the deep groove wu? of the lever the tension 
upon the straps has but little tendency to spread the lever 
or bit wu. When preter Tr dd, however, a strap, instead of 
1 between the ends of the legs of the buckle, may be 
ugh the slots u’, as is customary in this class of buckles. 


» } 


the drawings three forms of my improved 


‘eguiarity in outline of the bit is produced by 


by punches c* at that point where the metal is 
back upon itself, while in Figs. 11 and 12 the engaging- 
the bit 1s struck Into shape after it has been acted upon by 


that my buckle-lever may be made by the 

herein ese ribed and upon two or more machines, it will 

idily understood that it may be found desirable to sell the 

blanks in the shape in which they leave the punching-dies as an 

article of commerce, said blanks to be afterward manufactured into 

levers by machines which are organized differently from that anes 

forms the subject of this patent; and it will be seen that a blank 
which has the slots u’ and the holes punched by the punches ©, 

which holes form notches when the lever is completed, is particu- 

larly adapted to be bent into a lever. 
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I do not in this set lication claim the combination, with the 
matrix L, the folder ?, and the carrier I 77’, of the adjustable stops 
aa; nor do I claim, as a new article of manufacture, a buckle-lever 
formed from a single piece of sheet metal folded back upon itself, 
the fold bei WS mie ade 1 Upon a line transverse t ie side of the strip 
or sheet of metal from which the lever is made, preferring to claim 
these matters in another application which I have filed; nor do I 
claim the notched or pointed or corrugated end or bit of the lever, 
nor the method or sequence of operations by which I produce the 
same, as I propose to make these features the subject of another 
application which [ am preparing to file. In this case — not 
claim any feature of invention shown or described herein except 
those which are specifically embraced in the following c ei 

Having thus described my invention, what I claim 1 

1. In combination with the mandrel M, provided at its” lower 
edge with the rib m and with the short r ) 
whereby, after the partially-formed lever 
dies N N’, the rib m serves asa eine or | 
lever may be moved toa proper position relative 
stantially as set forth. 

2. In a machine for making ei cg as 
mandrel M, the dies N N’, advanced on pla 
angles to the planes of the partially-formed buckle-lever, anc 
tongue n?, attached to the die N, substantially as set ; forth. 


ibs mn" 


o. In a machine for making buckle-levers, the combination, with 
the mandrel, the punch which punches blanks from a continuous 
sheet of metal, and two or more dies which successively form the 

f° 


metal into the desired shape, of a carrier whic h moves a blank from 
the punches to the forming- “dies and advan the partially-formed 
levers against the precedi ng lever, substanti: ity as set forth. 

4. Ina machine for making buckle-levers, the soouene ic 
the matrix L and folder /2, of the dies N N’, the 
to receive the blank from the matrix, and the carrier 
as set forth 

5. In a machine for making buckle-levers, the combination, 
the mandrel M and dies N N’, of the springs N* N*, to press 
dies forward into proper position relative to the mandrel, substan 
tially as set forth. | 

6. In a panne for making buckle-levers, the combination, with 
the folder ?, of the pusher-pin c’, attached to and moving with the 
punch-stock C, and a returning-spring, which lifts the folder, 
stantially as set forth. 

[In testimony that I claim the foregoing I have 
hand this 15th day of October, 1879. 

LEONARD A. SPRAGUE 
Witnesses : 
H. H. DOUBLEDAY. 
H. VAN RODER. 
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Spneelhieation forming part of Letters Patent No. 251.199. date Au- 
pty 


iled December 2. 1875S. 


i> . | ‘ . . ‘ 4 > ~ > 4 1? 
bi wh that I, Leonard A. Sprague, of Brooklyn, I. D., in 
inty of Kings and State of New York, have invented certain 


oe : ” . oie Z } pe ee 
nNprovemen lk ImmMachines Io! making IUCKIe- 


} » | ! j | . 7 : 
do hereby declare that the following is a full, clear, and 
¥ aC lI@SCTIpt | the 1nvention which will enable others skilled 
ippertains to make and usethe same, refer- 


ence pelne ad to the accolpanyilig drawings, and to letters of reier- 
: , : ' { } . . . 
ark é bhnereon, which tora part oF this speelmeation. 
" J . ,* . 
Sa} \ , partly in section, of a machine embody- 
Z ++ ; . ~) s) “ 7t ¥ | ] *si\fe ' ‘*] y 
ing my invention. Fig. 2 is a vertical longitudinal section. Fig. 3 


sverse section. Tie. 41s a rear view of a machine 
invention. Fig. 5 is a detached ed enlarged, of 
the die and matrix which bend the blank ito Ushape. Fig. 6 is a 
transverse section, enlarged, of the die and mandrel which perform 
the next operation in the formation of the lever. Fig. 7 1s a trans- 


. : } , > }* _ } = . ' : 
verse section, enlarged, Ol the Giles and mandrel Vv hich complete the 
formation of the lever. io. S is a perspective view of the lever 

. . . . } "ya ' ; . —. f 42 , ae . 
aiter 1t bas Deen acted upon bv the dies shown in f ie. O. lig. 9 Is 


a perspective view of the completed lever. Fig. 10 isa t pli in view 
of the matrix and dies accom pan ving stops and detent. Ie 19 Oo, 1] is 
a detached view of two of the dies and their actuating mechanism. 
Fig. 12 is a plan view of the mechanism for imparting motion to the 
devices which feed vie strip of metal to the machine represented 1) 
I jos. Be and >. ig. Isis a perspective view of a modification of 
the machine represented in Figs. 1, 2,5, and 4, the modification con- 
sisting In arranging the feeding mechanism a ind punching-dies upon 


. line at right angles to the position in which they are shown in the 

. Z \ 7 . | , - q e . . . . 
ther neures, whereby the machine is adapt ted to receive a ribbon of 
metal on a line parallel with the mandrel, a single lever being eln- 


ployed to transmit motion from the driving-shaft to the feeding 
mechanism. fig. 14 1s an end view of a buckle-lever made by my 
chine. Fig. 15 is an end view, partiy in section, of a buckle 

hay ing one of my improved le vers applied t the reto, and showing a ilso 
raps connecte Te by the buckle 

In the drawings, A represents the bed-piece of the machine, which 
may be supported in any approved or desired manner. Bisa stand- 
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ard rising from the bed-plate A, and may be either cast in one piece 
with the bed-plate or firmly attached thereto. Bb’ is the driving- 
shaft, mounted in suitable bearings in the standard Bb. 6? is the 
driving-wheel, connected with driving-shaft B’ by any suitable clutch 
mechanism. C is a die-stock or die-carrier, mounted in or upon the 
standard B in such manner as to rise and fall when actuated by 
means of the connecting-link C’, the upper end of which is mounted 
upon a crank or eecentric on shaft Bb’, the lower end of the link 
being adjustably connected with the die-stock by means of the screw 
‘(see Fig. 4) in such manner that the throw or travel of the die- 
stock may be regulated at will. 

Attached to and moving with the die-stock are two dies, ¢c, one of 
which is shown in Fi ig. 4, the position of both, however, being shown 
in dotted lines in Fig. 1, which figure represents the machine con- 
structed to feed the ribbon of metal to the punch-dies at a line at 
right angles to the path of the blank after it has been punched from 
the ribbon, as and for a purpose set forth, which will be hereinafter 
explained. These two dies punch small holes or slots through op- 
posite ends of the blanks, as will be readily understood from an ex- 
amination of Fig. 1. 

2 is a die, also attached to and moving with the die-stock C, for 
the purpose of striking the blank from the ribbon, the plate D being 
provided with two throats, d, corresponding in size and position to 
the two dies ¢, and with another throat corresponding to the die ¢, 
as will be readily understood from an examination of igs. 1 and 4. 

Ky E’ Ek? constitute a feeding mechanism, in which E is a bloek 
sliding in a suitable groove or way formed for its reception in or 
upon the bed-plate A. EK’ is a clamp, the ears e of which are pivoted 
upon opposite sides of the block E, leaving room for the ribbon of 
metal to pass easily between the clamp and the upper face of said 
block. | | 
EK? is an arm pivoted to the clamp I’, and adjustably connected 
with the lower end of the lever by means of a set-screw, e’, and 
pivot eé. 

[ will now describe the mechanism employed for actuating the 

feeding-clamp. 
1; Referring to Fig. 12, g is a ecam-groove formed upon | the 
outer circumference of a cam secured upon the driving- 
shaft b’. 

K’ F? is a bell-crank lever, pivoted at its angle to any suitable sup- 
port of the frame and actuated by the cam-groove g,so as to ies 
in a horizontal plane.’ is a horizontal link connecting the arm F* 
of the bell-crank lever with an upright lever, /?, which is pivoted at 
f* to a support, f?, which projects from the upright or standard B, 
the lower end of the vertical lever ia bel ing connected with the arm 
E2 by means of a set-screw or pivot, é’. Thus it will be understood 
that a reciprocating motion will be communicated from the driving- 
shaft B’ to the feeding mechanism at each revolution of said shaft 

In Fig. 18 the same feeding mechanism is employed, and is actu- 
ated by a mod'fied construction and arrangement of levers, in which 
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ver, 1s pivoted at f toan arm, H, which projects from the 
tandard 6, the upper end of the lever taking into the cam-groove g. 
he ears e are pivoted in recesses se for their reception in the 
sides block E in sueh relation to the walls of said recesses that as 
the el Mp is thrust forward or toward the dies it (the clamp) is 
rocked forward upon its pivots in such manner as to gripe the rib- 
bon b een the clamp and the upper face of the block, and thus 
feed the ribbon forward toward the dies, but when the upper end of 
the clamp is moved backward—that is, awav — the dies—it is 
ocked upon its pive Ss SO as tO release the } bbon, and when the 
] 1) is release d thi ears é¢ engage with 4 rear Ws alls ol f the slots 
e?, and thus move the block E backward with the clamp without 
disturbing the position of the ribbon. 

G is another lever pivoted upon the bracket or arm H and actu- 
ated by 1 ns of a cam ory g’,on shatt B”. G’ isa lo op pivoted 
at pol wer end of lever G*. gs isa stop 1 formed rite 
lever G near its lower end, iin oieles op the upper end of the 
loop G’ engages to form a practically rigid pi wri between. the 
loop | the lever when the lower end of the lever 1s moving 

that 1s to say, from the dies; but the connection between 
| 1) and the lev 4 by means ot the pivot gq” is cl yielding fric- 
ne, Which permits a movement of the loop upon its pivot 
under certain circumstances, as will hereinafter be explained. 

It will, of course, be understood that in the machine represented 
in Figs. 1,2, and 3 there is an upright a lally like that repre- 
sented by 6b Fie. 13, with a driving-shaft, drivine-wheel, and 
crank and pitman (represented by 5’, B?, and C! in Hig. 15), this 
upright being represented by B* in Fig. 15, the standard, shaft, and 
drivine-wheel being left off from Figs. 1, 2, and 8, in order to show 
more cle conc 2 position and relation of the punching and bending 
mecha the sta dard, shaft, and driving wheel or pulley being 
left off a Kies. a rnd ee they are not essential to the clear 
understanding of the parts more specifically shown and referred. to 
In thes heures. And it will be readily understood that the driving- 
shaft B’, eam-groove g, and the part Bin Fig. 12 correspond to the 
similarly-lettered parts in < 13, and oce up V y the same relation to 
the I recha nism re D re sented 1 feo i. 

[ 27’ constitute a carrier constructed to slide freely in a groove 
formed in the bed-plate A, the inner end 7, and transverse p late 2 
being arranged to move immediately below the plate D, and in close 
proximity thereto, as is plainly shown in Figs. 1 and 2. 

K is a tripping-bar connected with mechanism for unclutching 
the wheel Bb? from the driving-shaft B’ by means of any usual or 
approver eer 46%. o consent which is not shown, and need not 
be described, as [ propose to use any of the well-known devices which 
are employed for that tae in machines of this class. The pro- 

ting vag end, Kk, of this tripping-bar is arranged in a line coin- 

lent with the pat th traveled by the lower end of the loop G’, in 
rder that said loop may engage with and actuate the shipping-bar 
ler certain circumstances, which will be hereinafter referred to. 
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l? is a folder projecting downward from the front end of a hori- 
zontal carrier-bar, J. 

l’ represents a stud and spiral i ichit ig rising from the bed-plate A, 
the stud projecting through the centr al part of the horizontal bar J, 
to the front edge of which the folder 2 is attached, the rear end of 
said bar being forked and engaging with and sliding upon an upright 
pivot, 2. 

A pusher-pin, c’, projects sensei from the die-carrier C and 
engages with the front end of the bar 7 in such manner as to thrust 
the 8 ler © down into the recess /* formed in the matrix L (see Fig 
5) at each downward movement of the die-carrier. 

N N are dies sliding in suitable grooves or ways in or upon the 
upper side of the bed-plate A, the inner faces of these dies bei 
formed in substantially the shape shown in Fig. 6—that is to say, 
thev are grooved to,correspond with the rib m at the lower edge of 
the mandrel M (see Figs. 1 and 6), the inner lower corner of the die 
N’ be Wo recesse d,s as at m* while t he die N is 1) rovid ic cd W ith a wedge. 
shaped tongue, n*, which enters the recess n’. (See Fig. 6.) 


oe 

— 
~ 
_ 


m? isa rib ] rojecting from the upper part of the mandrel ies AS 
represented in Fig. 6, the rib m at the lower ss of the mandrel M 
Is circular in cross-section, and Is arranged eccentrically to the ver- 
tical shank of the mandrel—that 1s to say, the rib m proje cts tarthe 
upon one side of the mandrel than it does upon the o PPO site side 
and the groove n which is formed in the working-face of th » N’ 
is deeper than the correspondiug groove n, which is formed om the 
working-face of the die N, for a purpose which will be hereinafte1 


explained 
1S The dies N N’ are forced toward the mandrel by means of 
the levers P P, which are pivoted to the bed-plate at p, the 


togele-levers Q Q, and the link R R’, which is conne cted, by means 
of a coupling or box, 7°, with a crank, 6, on — b’, the forked end 
R of this link being connected ras the st dard S we means of a 
bolt, 7, which moves in a slot, s,in said standai ‘d, the standard being 


bolted t to the bed-plate. t the nearness wi th which the dies N N’ ap- 
proach the mandrel being regulated by set-screws n*. (See Figs 1] 
and 15.) 

A spir al or other spring, N*, is interposed between the outer end 
of each of the dies N N’ and the inner face of each of t 
insuring that when the set-screws are withdrawn from the ends of 
the dies the dies shall still be thrust toward or upon the mandrel 
with a yielding pressure. 

OQ O are a second pair of dies arranged to slide in or upon the 
bed-plate, and provided upon their inner ends with grooves o 0, 
which correspond to ribs m?, formed upon the mandrel a short dis- 
tance above the rib ni, these dies () @ being connected by Set-SCrews 
0’ o’ in levers P, and also provided with spiral or other springs, O’, 
surrounding the set-screws between the levers P and the outer ends 
»f the dies. 

O? O? are T-shaped draw bars or links, adjustably connected with 
levers P P bv means of set-serews p" ; and also attached to the dies 
N N’ O O by means of set-screws 0* 0” 
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i’, is pivoted at f to an arm, H, which projects from the 
rd B, the upper end of the lever taking into the cam-groove g. 
ears e are pivoted in recesses formed for their reception in the 
f block E in sueh relation to the walls of said recesses that as 
imp is thrust forward or toward the dies it (the clamp) is 


ard upon ifs pivots ln such manner as to gripe the rib- 


\ Line clamp and thi Uuppel face of the block, and thus 
r hon forward toward the di 5. but when the upper end ot 
lamp is moved backward—that is, away from the dies—it is 
ed upon its pivots so’as to release the ribbon, and when the 
; released the ears e engage with the rear walls of the slots 
thus move the block E backward with the clamp without 
ine the position of the ribbon. 
another lever pivoted upon the bracket or arm H and actu- 


»/7 


means ofa ecam-groove, g’, on shatt P.. Gy’ isa loop pivoted 

] 1 . | y : : 73) = > ‘ 
upon the lower end of the lever G*. g’ 1s a stop formed upon 
G near its lower end, against whieh stop the upper end ot the 
tO Torm.a practically rigia connection between the 


pat fen so “a re : ll : ] —— - ; os 
(;° and the tiever when the tower end of the lever IS moving 
) ] . > ’ > +> . 4 | a ] ] ‘ m 4 7 f 
ward—tnat 1s to Say, Troll the ales: but the eonnection between 


fa) 


yp and the lever by means of the pivot g? 1s a yielding fric- 
) nt of the loop upon its pivot 


‘ 
; 4 
ler certain circumstances. as will hereinafter be explained. 


I]. OT course, be unde rstood that in the machine represented 


ios. 1,2, and 3 there is an upright substantially hke that repre- 
i 


Bin Fig. 138, with a driving-shaft, driving-wheel, and 

k and pitman (represented by B’, B®, and C’ in Fig. 18), this 
being represented by B* in Fig. 18, the standard, shaft, and 
wheel being left off from igs. 1, 2, and 3, in order to show 
clearly the position and relation of the punching and bending 
ism, the standard, shaft, and driving wheel or pulley being 

ff in Figs. 2 and 3, because they are not essential to the clear 
rstanding of the parts more specifically shown and referred. to 
ese figures. And it will be readily understood that the driving- 
b’, eam-groove g, and the part Bin I*ig. 12 correspond to the 


yy the same relation to 


Hig | 
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echanism represented in Fig. 1. 

constitute a carrier constructed to slide freely in a groove 

lin the bed-plate A, the inner end 7, and transverse plate @ 

r arranged to move immediately below the plate D, and in close 
to, as is plainly shown in Figs. 1 and 2. 


— 


is a tripping-bar connected with mechanism for unclutching 
heel B? from the driving-shaft B’ by means of any usual or 

ipping contrivance, which is not shown, and need not 
ribed, as I propose to use any of the well-known devices which 


mployed for that purpose in machines of this class. The pro- 


—T 


i 


{ 
g upper end, k, of this tripping-bar is arranged in a line coin- 
t with the path traveled by the lower end of the loop G’, in 

that said loop may engage with and actuate the shipping-bar 


r certain eireumstaneces, which will be hereinafter referred to. 
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2 is a folder projecting downward from the front end of a hori- 
zontal ecarrier-bar, / 
l’ represents a stud and spiral spring rising from the bed-plate A, 


the stud projecting through the central part of the A go ntal bar J, 
to the front edge of which the folder ? is attached, ‘ear end of 


said bar being forked and engaging with and sliding u one an upright 
pivot, /°. 

A pusher-pin, c®, projects downwardly from the die-carrier C and 
engages with the front end of the bar 7 in such manner as to thrust 
the folder down into the recess /* formed in the matrix L (see Fig. 
5) at each downward movement of the die-carrier. 

N N’ are dies sliding in suitable grooves or ways in or upon the 


formed in substantially the shape shown in Fig. 6—that is to say, 
they are grooved to correspond with the rib m at the lower edge of 
the mandrel M (see Figs. 1 and 6), the inner lower corner of the die 
N’ being recessed, as at n’, while the die N is geprin with a wedge- 
shaped tongue, n®, which enters the recess n’. (See Fig. 6.) 

m? is a rib projecting from the upper part of shee mandrel M. As 
represented in Fig. 6, the rib m at the lower edge of the mandrel M 
Is circular in cross-section, and is arranged eccentrically to the ver- 
tical shank of the mandrel—that is to say, the rib m projects farther 
upon one side of the mandrel than it does upon the opposite side, 
and the groove n which 1s formed in the working-face of the die N’ 
is deeper than the correspondiug groove n, which is formed In 
working-face of the die N, fora purpose which will be hereinaft 

explained. 


18 The dies N N’ are forced toward the sing lrel bY means of 

the levers P Y. which are pivoted to .the bed- -plat e al P; the 
togele-levers Q Q, and the link R R’, which is connecte ry by means 
of a coupling or box, 7°, with a crank, 0, on sha Bt he forked end 


R of this link being conne nasty with the psi oe S by means of a 
bolt, 7, which moves in a slot, s,in said standard, the standard being 
bolted to the bed-plate. the nearness with which the dies N N’ ap- 
proach the mandrel being regulated by set-screws n*. (See Figs 1] 
and 15.) 

A spiral or other spring, N®*, is interposed between the outer end 
of each of the dies N N’ and the inner face of each of the levers, thus 
insuring that when the set-screws are withdrawn from the ends of 
the dies the dies shall still be thrust toward or upon the mandrel 
with a yielding pressure. 

OQ O are a second pair of dies arranged to slide in or upon the 
bed-plate, and, provided upon their inner ends with grooves 0 0, 
which correspond to ribs m?, formed upon the mandrel a short dis 
tance above the rib m, these dies O O being connected by set-screws 
0’ o’ in levers P, and also provided with spiral or other sp rings, O', 
surrounding the set-serews between the levers P and the outer ends 
of the dies. 

OQ? O? are T-shaped draw bars or links, adjustably connected with 
levers P P by means of set-screws p’ and also attached to the dies 
N N’ O O bv means of set-screws 0? 0” 
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the above description it will be seen that as the levers P |] 
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rorw I-—Lbat 1s Paihst the DlankKS—WITh aA yielding 
: os Ulin ord hat a slight looseness ol the Oper- 
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Shatl not permit the dies to be so far thnrust backward as 
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blanks to teleseone or overlan each other as thev push 
Ward Upon the mand 

veutas Aline . = 7% } I ] | A ] ‘ae | 
~ PUuUlIadeS AGJTUSTADLIYV secured Upon Lhe ed-piate Ol 
matrix by means of set-screws tn such manner that their 
. . ’ , y ” j ? ° " 
is Can ve Set as desired to determine the point to which the 
_ S| : } | } a 
e pushed by the carrier. 
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y jatehes or stops attached to the bed-plate, with 

is va he punehing-dies 

j ) pel { j AS it/i Ws Re ft Priieg tO Kos, a a 

1] . an ae -P v/ ' er ; 
rivpvon Is passed under the CiamMp lo’ of the feeding 
A i 


- } , ) “ ae a e 
mechanism, thence under the dies ¢ ¢, where 1t pauses, and during 


the backward movement of the feeding mechanism these dies punch 


s through the meta Che next forward movement of the 

1n] hrusts the ribbon underneath the die c?, which 

s; the blank from the ribbon, and after the die c? has been 
beve the ribbon the carrier [ 7 7 thrusts the blank upon the 

LL, the position of the eam-grooves gg upon the shaft B’ rela- 
ition of the erank or the eam which operates the punch- 
les | r so timed ; move the ribbon and the blank while 


the dies are up outof the way. The blank is thrust upon the matrix 
by the transverse plate 2’ of the carrier, the part 7 of the carrier en- 
tering the seat in the matrix, and after the carrier is returned to the 
} sition shown ae the drawings the pusher-pin c” thrusts the folder 
into the matrix, forming the blank into Ushape. As the blank 
| thrust upon the matrix it (the blank) separates the free ends 


} } 


j 
C4] =. ee Pe P i eer he ] ir] ® oye 
or tne Springs or aetenhntS @. which vleiad. out Ciose Lonel jmooked ends 


? >» ‘ | ] } } . = 
| Ul rear side ol the blank, so as to prevent Its pelng withdrawn 
“Wyre ] } ; ae ~ : 
by the backward movement of the carrier, which would sometimes 
vere ct lor these springs, especially 1n case the carrier has 


to & 0 Fe GS it igU A 
a little oil upon it. Asa blank is thus formed into U shape one of 


- 4 ee cena ade aa | oe es ee oe = 
Its ends Is turned upward agalnst the manarel immediately below 


‘ 
i] ; fo a oe 4 a . » 2 sy ae re . : ae 
the rib m°, so that when the former / is withdrawn into the position 
shown in the drawings the partially-formed blank remains in the 


. i 1 _*% ‘ al at : ami , oo . a | : i. » | » ‘ 

matrix, the rlbp m- Serving as a Stop against whoicn the end of the 
' Bae 3 % ee, Sees mee. TS 

for this stop m3 the blank would be liable 


eh distunee that the carrier 


ceed 


to be withd he folder to si 
Wouid NOt push it (the blank) upon the mandrel. Phe next forware 
POOL Mame — = | 
1110 with lta New JlANK, pushes the 
he end of the carrier being a little 
longer than the blank 1s wide,so that it projects in front of the blank 
} ] } } } } } 

ushes the U-shaped one upon the mandrel and between the 


XT X °.) a } , ~ . 
dies N N’ without the new blank coming in contact with this par- 


x 


tially-formed U-shaped one. As the carrier is again withdrawn the 
former / presses the new blank into the matrix L,and the dies N N’ 
press the U-shaped blank upon the mandrel, thus forming it into 


i ee 


SO 
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the shape indicated in Fig. 8, as will be readily understood by an 
examination of Fig. 6. The dies N N’ O O are advanced toward 
the core by the action of the toggle-joint Q Q and levers P P, t 
advance of these dies being regulated at will to correspond wit 
the thickness of the metal by means of the set-screws n* and 0’. 

In order to facilitate the forcing of the U-shaped blank upon the 
mandrel and between the dies N N’ it may be found desirable to 
bevel or chamfer slightly the corners of the ends of the dies upon 
that side toward the advancing blank. . 

The next revolution of the shaft Bb’ and second advance of the 
carrier places a new blank upon the matrix and another partially- 
formed one or U-shaped one upon the man a 
which has been acted upon by the dies N N’ forward upon the man- 
drel between the dies O O, so that when these dies are advanced 
toward the mandrel the upper edges of the metal are compressed 
upon the ribs m?, thus completing the formation of the lever, and 

each — nt revolution of the shaft B repeats these oper- 
9 ations, substantially as described, and advances the completed 

levers sink they drop off the end of the mandrel and fall 
through the opening a‘ in the bed-plate. | 

It will be seen that from the fact that the central part of the 
buckle-lever fits closely around the lower part of the m: irs while 
the upper edges are being compressed upon the ribs m2, said part m 
ot the mandrel serves to sup port the le ‘ver agains St the down ward 
thrust of the upper part, 0, of the dies O O, thus insuring the proper 
formation of the said upper parts of the lever. 

In order to prevent the blanks from telescoping or sliding past on¢ 
an he rT upon the mandrel as they are pushed forward by the end @ 
of the carrier, 1 employ springs N? O’, interposed between the outer 
ends ol Fee ta ra inl t he levers ,? P. these springs acti! 1g LO Press the 
dies firmly against the blanks upon the mandrel during a portion of 
the movement of the levers P P outward, thus permitting 
to yield sufficiently to allow the blanks to be advanced upon the 
mandrel. 

lf, from any cause, the carrier fails to push the blanks upon the 
mandrel properly, or if any other irregularity in the movement of 
the blanks occurs in such manner as to Interpose any unusual resist- 
ance to the forward movement of the carrier, the loop G’ will swing 
upon its pivot g®, thus allowing the lower end of the lever toa Ivance 

ithout moving the carrier, the position of the loop relative to th 
lever under these circumstances being shown in dotted lines, Fie 
15, the result being that upon the backward movement of the lower 
end of lever G the lower end of the loop will engage with the trip- 
ping-bar kK £ and disconnect the driving-shaft from its actuating 


power, thus stopping the machine and avoiding any injury to parts 


? 
i} 


rand trorees the one 


H 14 
tLne dies 


which would be likely to result from the machine continuing in 
motion after an irregularity in its operation had occurred. 
Referring to Fig. 6 it will be understood that the wedging- tongue 
nH? support s the lower end of the part u of the lever firmly while the 
dies N N’ are compressing the metal upon the mandrel; but owing 
tothe we.ge shape of this tongue, when the die N is withdrawn from 
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andrel the blank is released from upward pressure against the 
lrel, so that it ean be readily fed forward to the dies O O. 

13 I have shown a construction in which the metal ribbon, 
being fed to the machine upon a line at right angles to 
. id ane mand un a line substantially 
lel to the path traveled by the earrier, the ribbon, in this in- 
| rh the loop G rorya ae" merry Ic’ of the 
nism. By an examination of s Bi }, Which isa 
of the machine represented in Five l, 3.3. 11, and 12, 


\omnemeoned 


nachin 
e sven that the position of the dies cand @ have been changed 
respond with this change in the direction of feeding the ribbon, 
as the ribbon is fed forward by successive impulses the dies 
h holes in the blank, and then the die c? punches the blank 
ribbon, and the skeleton which is left after the blanks have 
hed passes over the bar /, which earries the folder /, the 
being so located as to pass through the open places in 
skeleton from which the blanks are passed. The skele- 
: ver the mandrel M and down through the opening a? in 

ly : 
ve understood that the machines represented in Figs. 1, 2, 
ind 12, and in Fig. 13, are alike in all substantial respects, ex- 
Figs. 1, 2, 3,4, and 12 the ribbon or strip of metal is fed 
machine upon a line at right angles to the path of the carrier 
mandrel, whereas in Fig. 15, which represents a modifica- 
the machine represented in Figs. 1, 2,3, 11, and 12, the ribbon 
lin upon a line substantially parallel to the vertical plane of 


in examination of Figs. 6, 14, and 15 it will be seen that the 
“1eVer Is adapted tO be used up Olli a pag ‘ ime constructed 


two side bars, V (one only being shown in Fig. 15), the side bars 
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groove uy upon the ehh, ite side of the le 
lever being arranged upon a line not radi: al to the center of the 


he object in forming the 


gether by two end bars, v geet a central bar, v, the 
being mounted ‘upon the central bar, v, by means of the cen- 
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oe 
ao 
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groove or seat, u Snack eget lil, Soa greater depth than 


eo” 
] 
i 


the lip or bit w of 


. 


, 7 ] . } . 
ve cr seat, Dut tangential thereto. 


lever with the groove eccentric 
to—thut is to say, with the groove v2 deeper than the groeve 


s to insure that the central bar. v. of the buckle-frame shall not 


} 


1 the sheet of metal of which the lip or bit u is made when the 
hich the buckle unites are under tension. In Fig. 15 | 
illustrated this feature of my invention as follows: W! 1s a 
iched to the Open or forked end of the buckle-lever. W 
trap passing Inside the end bar v’, thence around the end 
bit or lip of the lever, thence under the end _ bar, v?, of the 
e-lrame, the direction of pull upon the straps being indicated 
arrows; and from an examination of this figure it will be 
y seen that, in consequence of the bar v being seated in the 
ove u* of the lever, the tension or draft upon the straps has 
ndency to spread the lever at the lip or bitu. I have 
d that by forming the lip or bit u of the lever upon a line 
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Supreme Uourt of the Uniter 


[IN Equity. No. 272. 


THe SmirH & GRIGGS MANUFACTUR- 
ING Co.., 
Appellant, 


AGAINST 


LEONARD A. SPRAGUE. 


BRIEF ON BEHALF OF APPELLANT. 


I. 


ABSTRACT OF CASE. 

This suit was brought in the Cireuit Court of the 
United States for the District of Connecticut 
oth day of October, 1880, for the alleged infringement 
of three Letters Patent of the United States, granted to 
Leonard A. Sprague ; one dated May 25, 1880, No. 228,- 
136, the application for which was filed November 11, 


On tne 


1879, for machine for making buckle levers ; a second, 
dated August 17, 1880, No. 231,199, the application for 
which was filed December 2, 1878, also for machine for 
making buckle levers; and a third, granted a 
July 20, 1880, No. 230,156, for buckle levers. 

No testimony was taken by either the complainant 


(On 


r@7) Te 
, Y 


IT) 

+ ] 
P| 

Lb LLC] 
i 

pert 

| 

Dod 


defendant below cone rning the last-mentioned 
rs Patent No. 230,156. 


he bill of complaint was in the usual form with the 


| 


ary prayers for an accounting of profits and dam- 
cree therefor, and for a perpetual injunction 


+ 


+ . 3 4 


unswer of the defendant, among other things, 
at each and all of the improvements patented 
letters patent, were in public use and on sale in 
ntry with the consent and allowance of the 

rr MmoOTs th in two years before his applica- 

said several letters patent. The answer de- 
that the efendant had cut any time used the said 


itions yr ¢ ithe l ot them. and denied the 


| \ 
t with which it was charged in the bill of 
) })} i{) 
p. 


} C eomp| “nant proceeded tO make out his Prime 


ense bv takine the testimony ot an expert, i. i. 


leday, who testified that a machine which he had 


dw Y -« | i 
the year LSSO in the defendant's establishment 


} ¢) 


ved the ist. Sc. 


: 4th and Sth claims of the said 
s Patent No. 228.136. and the five claims of the 
Letters Patent No. 231,199, while this machine 


} 


had been moditied by the defendant thereafter, 


vhich he saw in the year 1881, infringed all of thesé 
is excepting the first one of the said patent No. 


behalf of the defendant. the deposition of the pa- 


e, Leonard A. Sprague, and Edmund Jordan were 


, Showing public use of machines for profit by the 


2. BS wom 


patentee, in his usual business, for more than two 


prior to thi application for each of said letters 


nt. containing the combinations of devices claimed 


but the 5th claim of the patent No. 228,136, and 


st and 4th claims of the patent No. 231,199, and 
osition was also taken of H. L. Brevoort, an @€xXe- 
, proving that the defendant’s machine did not em- 


what was claimed in these three claims. 


: ° ° : | as ryAT 4 } 

After final hearing, his Honor Judge Sxipman tiled 
- > . Ss j 4) 4 : - 4 - > : > sore } . 7 

his opinion onthe 13th day of July, 1882 (printed at 
7 P7 © P , » , i . ; 7 ae es } Be 
page 78 of the Record), holding that there had been no 
] a eS. 
publie use, and that the defendant infringed all th: 
aims of both patents but the second of the patent 
Claims of both pa ents but the second of the paten 
228,136, and ordered an interlocutory decree for the 
~ lj P t a © i a aca Q») ‘ + | 
complainant, which 1s printed on page 2 of thi 
record. 

aa) a _ I , wth ¢a! , 

he ease was then sent to a Master to take an ac- 
count of profits and damages, who rendered his report 

 &.. > ee ee: ; Po. ‘ 7S , Prat 
(which 1s printed at pace 140 of the record 1 the Lit 
day of March, 1883, in which he reported that the com- 
ene Ae ‘ oe . , 1 
pialmant was entitled to ten cents per gross upon th 
f4.805 gross of buckle levers made upon the defend- 
ants. machine, amounting to the sum of 34,450.00 

. . P . a | t 4 } 
which he found to be the savings or profits due to th 

mplainant. To this report the complainant filed t 
compiainant. O This report the complain Ib Tied WO 

. i ‘ . ve 1 ( . | } ] 
exceptions on the 13th day of April, ISSo, and t! Ue 
4* . | . 1 _— : 
fendant filed eleven exceptions on the 17th day of 

ai ea = wi , ae ’ {7 \ a 
Apri, 1883, which are printed at page 147 of the rec- 

l ; t 

| . ‘ 47 
ord, and which are as follows 

[. For that said Master in his said report found . . 
of the defendants by the use of the infringing 
to the sum of 84,480.50, which is unsupported by ry t 
the evidence, whereas the said Master should have fou S 
saving was only the sum of 8522.72, and no m 

[l. For that said Master in his report rejects \ 

Mr. E. A. Smith, whom he finds ** has had large experien 
manufacture of similar brass goods, and whose estimate is 

as good as any off-hand estimate would be,” as re estimat 
and accepts the testimony of the complainant, which is « essed] 
only an estimate, while it is not shown nor claimed tha las 
greater or even as much experience or in anywise more mpete 
to make such estimate. 

Itt. For that said Master in his said report finds that the buckles 
made by Osborn & Cheesman, in 1878, were inferior to complainant’s 
buckles, whereas his finding should have been solely with reference 
to the levers, that portion of the buckle made on the infringing ma 
chine, but in either case such finding is not supported by the evi 
dence, but is contrary to the same. 

IV. For that the said Master in his said report in one place finds 
from the statement filed by the defendant, and supported by the 
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nfringing ma- 


r gross, while in aie place from 
th Lb ¢ os cents per gross, neither 
evidence, but are in flat contradiction 

) his said report finds from the testi- 
the cost of the Osborn & Cheesman 


ed bv him in det = 


wo cents above his first-named cost,’ 
he evidence, but is contrary to the 
his said report finds that the Osborn 
work upon them than the complain- 
rted by the testimony. 
his said report finds that the testi- 
sses is all untrue, because he finds a 
the witnesses 


» the cost of pro- 
and the return of the defendant and 
Thich supposed diser 


epancy is not 
is contrary to the 


same. 
| report finds that the com- 
saving of 10 to 12 cent 


per 
11S not supported 


the evidence, 


finds that the capacity 


equal to that of the 


pported by the evidence, but con- 
iid report finds that the defend- 
: . Wf ta +o hh! } 


the fact of 


© machine, which is 


» find in his said report that the 
infringin machine was two and 
of producing such levers by 
if three and one-half cents 
? 13) t , 


by using the infringing 
ixth cents per gross, and that 
ng of only three and one-third 

of which is supported by and 


in an 


opinion (printed at 
the exceptions of 
defendant and confirmed 


this report. A final decree was entered confirming the 
Master’s report and overruling the exceptions on the 
part of the complainant and defendant, which is printed 
at page 149 of the record. 

From this final decree the defendant in the Court 


below appeals to this Court. 


Ii. 


The points upon which defendant in the Court below, 
appellant in this Court, relies Arve aS follows 

First. That the Court erred in holding that no 
pubhe use by the patentee hac be 1) proved for 
than two years prior to the app 
two Letters Patent No. 228,156 and 251,199 of ma- 
chines containing all of the al im} 
seribed in the said Letters Patent No. 228,136 and 


fil 1] x47 | : ] 
ith and 6th elaims otf the 


*) 


claimed in the lst, 2d. Sd. 
sane, and described in the sald Ly Lters 
931.199 and claimed in the 2d. 3d and 


thereot. 


SECOND. That the Court erred in holding that the de- 
fendant’s machine, either as originally used it 
wards modified, infringed the doth elaim oi the s ud L, 
ters Patent No. 278.136 or the Ist and lth elaims ot the 
said Letters Patent No. 231,199. 


Tutrp. That the Court erred in overruling the ex- 
ceptions of the defendant to the Master’s report, and 
in confirming the Master’s report, in which he reported 
rs due to the use of the ma- 


‘ 
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that the profits or saving 
chine as originally used, and as afterwards modified, by 
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efendant, were ten cents per gross, amounting to the 


» @ ‘ ~~ ? ’ re . - “ + cs , ven. 
sum of 84.450.50U0 upon the 44 805 oross of buckle levers 


The proof in the record shows that the improvements 
| “a seni: Hie — > , \ ee 7.2 “ | 
described in the Letters Patent No. 225,136 and claimed 


.e Ist, 2d, 3d, 4th and 6th claims, and the improve- 
ments deseribed in the Letters Patent No. 231,199 and 
claimed in the 2d, 3d and dth claims were embodied in 
least one machine used for profit for more than 
years prior LO the applications for these letters pat- 


The application for the patent 228,136 was filed on 
the 11th of November 1879, while that for the patent 
No. 231,199 was filed on the 2d of December 1878, as a 
division of the application for the former patent, both 
cL} plications being based on the same model. To sim- 


: “ ie i a 
liv the aiseuss1ion of this q 


h juestion of public use we 
shall assume that both applications were filed on the 


¥ 


AG ot December, LS78, and that the machines described 
in these two patents are substantially the same in con- 
struction and operation as is admitted by the com- 
plainant’s expert in answer to Q. 4, page 13 of the record, 
lasis testified to by the defe ndant’s expert in answer 


to Q). 6. pages 68 ancl 69 of the reeord. 
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Before considering the testimony bearing upon this 


question, it is necessary to an intelligent understanding 
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of the same, to briefly refer to the construction and op- 
eration of the machine described and shown in both of 
these patents. 

This machine is for making what are known as 
buckle levers, to form part of buckles used almost ex- 
clusively on arctic overshoes. One of these levers as 
completed by the machine is shown in Fig. 9 of the 
patent 231,199, and is also shown as combined with a 
buckle frame in Fig. 15 of that patent. These levers are 
mace from a single piece ot brass with slots 3 through 
them to fasten them to the strap of the shoe, a d are 
bent by formers and swaged by dies so that they have 
what is termed a lip or bit « which bears upon 
holding strap, two grooves vu? within which hes the bai 


. . 7 7 t j ] 
or pivot vy” OI the buckle and tLWOoO beads at the upper 
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edge for a finish and to prevent the st 
it is passed through the slots and bears upon the same 


In use. 
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these patents. 

The machine is organized to feed a strip of sheet 
hy: ‘ ler . el Cc — eh 177 hy iy a7 f inh +] : 
rass uncel pune eS, WHICH pun 1 the SLOTS lh SiGe 
7 1. : : mm , ae . wy 5 he 
blank and then cut it from the strip; to feed this blank 
over a matrix where it is bent into U form: to feed it 

} | ] } , : ~ so ee he iia 
onto a mandrel on which bya pair Of des, 10 1S partially 
. 1 ? | : . 5 
formed, and then along that mandrel to a second | 
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ot dies where 1ts ftorm 1s comMipit Lec. 
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der the punch C shown clearly in Fig. 3, the small punches 

c first acting to punch the slots ~! and on the ne 
feeding of the strip the punch c? punches the blaunl 
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from the strip. The blank then drops upon the recessed 
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vont of vn earriel . aS SHOWL Wore Ciearily lv If, 24, and 
this earrier moves it overa matrix L. shown most 
clearly at f if. ov, when a folder /? bends it into U form 
in the matrix L. one | o° snapping under a pro] ection 
or ouide 771° roOrTrmine part ancl an extension of the man- 


drel M, shown in Fig. 2. The next movement of the 


‘carrier I to Carry another blank to be bent into U form, 
eauses the end of that carrier to come in contact with 
the U-shaped blank in the matrix, and force that blank 
upon the mandrel M into a position to be acted upon 
by the first pair of dies N N', shown clearly in Fig. 6, 
where the form of the mandrel M at this point as_ well 
as the form and construction of these dies is shown. 

It will be noticed that the die N has a piece pro- 
\¢ eting from it 2%, while the die N! has a corre- 
sponding recess. This piece n? forms a stop or limit 
to the expansion of the metal in the action of the 
dies upon it, at the closed end of the blank. These 
dies form the U-shaped blank into the shape shown 
in Fic. 8 As the next U-shaped blank, which has 
been formed while the dies N N! have been acting, 
is moved out of the matrix L, it pushes the blank acted 
upon by the dies N N!, along the mandrel M, into posi- 
tion to be acted upon by the second pair of dies O OQ, 
shown in Fig. 7. At this part of the mandrel it is pro- 
vided with ribs 2? to form with the dies the beads at 
the Open edges of the lever. The action of these dies 
N Nt O O with this part of the mandrel finishes the 
buckle-lever in the form shown in Fig. 9. Each half of 
the two pair of dies N, N!, O O is moved positively and 
all parts of these two pair of dies are moved simultane- 
ously by means of levers P P, shown in Fig. 1, through 
togele connections shown in hic. 13. ‘There are inter- 
posed between each of the dies N N! O O and the 
ends of the levers P that move said dies, four springs 
N? N? Ot O'!,more clearly described in Patent No. 
228,136 the function of which is to press the dies to- 
wards the mandrel after the pressure upon them by 
the ends of the levers is relieved, and thus prevent 
ally looseness of the parts, and the consequent tendency 
of one blank to shde over or telescope with the one 
pushed ahead on the mandrel by it. 

As we have shown, the two patents are subdivisions 
of one appheation, with claims in each for sub-combi- 


+ 


nations in the same machine. The machine, just 


as it is deseribed and shown in both of these 


patents, with the exception of the springs for press 
ing the dies forward, to which we have just referre: 
and, which are only found as elements in the 5th 
claim of patent 228,156, and with the exception of 
the rib or guide m? which forms an. element 
of the combination of the first claim of patent No. 
251,199, and is one of the stops, forming an element of 
the 4th claim of that patent, it not being in any of th 
other claims as an element, was in public use by the 
patentee Sprague from the fall of 1874 to the fall of 


1877 without any ‘change or alteration, continuously 
making buckle levers in his regular busines, to the num- 
ber of some 50,000 oross or 7.200.000 which were sold. 

The only witnesses called to prove this defense are 
the complainant the inventor and patentee of the ma- 
chine, and Edmund Jordan. 


The First Maehin S, 


Sprague testifies that he obtained a patent on the 
27th of May, 1862, No. 35,401, for an improved lever 
buckle. This buckle consisted of a frame having a 
lever made of a strip or plate of metal folded back on 
itself, and bent so that a portion of it encircled the axis 
of the buckle frame, the free ends of the lever having 
holes in them through which rivets were passed to se- 
cure the leather strap to said lever, the lever and 
completed buckle being thus similar to that of Fig. 
15 of the patent No. 231,199. 

He sold buckles with these levers, for several years 
after 1862, making them in Centre street, New York 
City, and in Dunham Place, Brooklyn. 

Qs. 3 to 6, Dp. 48 of the Record. 


the holes for the rivets, in one press, then drawing it 


These levers were made by cutting out a blank with 


LO 


into a U shape in a separate press, and then complet- 
ing the lever from the U-shaped blank on a mandrel in 


third press, independent of the other two. 
Qs. 12 to 17, p. 49 of the record. 


He ec tinued to make these buekle levers by three 
<7 parate presses until about the year 1867 or 1868. 
(). 18, p. {9 of the record. 


From 1867 or 1868 up to the fall of 1873 he used a 
machine which made the buckle levers all in one opera- 
tion. The ribbon of metal was fed into the machine, a 
blank was cut out with holes punched in the outer ends 
and then foreed over the matrix, where the blank was 
formed into U shape, when it was forced on. to a man- 
drel and there the lever completed. 


Qs. 44 to 50, pp. 51, 52 of the record. 


A number of changes were made in this machine 
1 Te) 5 LO the fall ot ite 


when it worked imperfectly, which was made from one 


vo. One was to stop the machine 


to two years after the machine was constructed. 
Qs. 61, 64, p. 535 of the record. 
Another change was a friction-joint in the lever, by 


which we understand he means the lever of the feeding 
devices, Which was made shortly after the machine was 
constructed. 
Qs. 62, 68, p. 53 of the record. 
Another was to enable the bead to be put on the 
lever—meaning, as we understand, the little grooves 
near the ends of the levers, which was done from 1870 
to 1872. | 


(). 5S. p. 52, of the record. 


This machine was constructed and operated sub- 
stantially as follows, prior to the fall of 1874: It had 
an automatic feed for feeding the ribbon of metal to the 


1] 


die for punching out the round holes for the rivets, and 
the blank. 


(Js. 47, 71, 76, pp. 02, 53, o4 of the Record 


This automatic feed was substantially the same as 
that shown at figure 13 of the Patent No. 231,199, it 
being worked by the motion of the press up and down 
instead of by a cam on a shaft as in said patent. 


(Js. (? LO 16. Pp. Do. 5-4 ot the Reeord. 


The dies in this old machine were the same as those 
in hicure 13 of said patent, with the exception that the 
holes in the dies for punching out the rivet holes were 
one width of the blank less from the die for cutting out 
the blank than in said patent. 

Os. 77 to 85. }). d+ of the Record. 


< 


This old machine had a carrier for transferring the 
blank trom the place where 1t was cut out of the ribbon 
ot metal. to a U-shaped matrix where it Was bent into 
U shape the Same as in said patent. 


(). Sb. p- j4 ot the Record. 


The U-shaped blank was held in the matrix by a 
projection On the lower part of the carrier inst acl ot 
the extension m* of the mandrel of the patent, and a 
portion of the carrier fitted the matrix and drove the 
U-shaped blank on the mandrel. 

(). OS, p. 55 of the Record. 


This mandrel had a rib on its lower portion similar to 
the rib # in figure 7 of said patent 251,199. 
Qs. Q4. 95, p- 56 of the Reeord. 


[t also had arib on the mandrel similar to that let- 
tered 7? in that figure of said patent. 
Qs. 96, 97, p. 56 of the Record. 


It had dies the same as those lettered NN!‘ to 
press the U-shaped blank upon the mandrel into 
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exception that Sprague does not think that this old 
machine had the ty A ad proyection 7- On the 


wer portion 0} the die N to support the bite of the 


| } } 1 : 7 
er. and when the die was drawn back, relieve the 
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Qs. 100 to 106, pp. 56, of of the Reeord. 
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) ot said patent, about five thousan: OTOSS. In making 


ib Sl] ) ilar to that lettered 
2 oft the pate nt. dies similar to those lettered O O in 


Qs. 107 to 109, p. 57 of the Record. 
He had trouble, however, with the making of this 


the breaking of the 


pressing levers, when the blanks were not driven 


1 
kind of buckle lever because of 


i] : Bie es ici Da 
onto the mandrel true. 
(). 9S. p. 56 of the Record. 


This old machine was used at 41 Centre stre et, Nev 
York City, up to 1869, and then at 18 Dunham P “6 
Brooklyn. from 1870 to the fall of 1874. 


Qs. 132 to 136. pp. 59. 60 of the Record. 


it was where people came to sell brass and from the 
ighboring factories, and to purchase buckles, and 
y could see it at work prior to December, 1876. No 
t was made to keep the operation of this ma- 
hine secret, except those whom he thought were 


’ . % 1] - 
manufacturing buckles were not allowed 


el se] Va 


[t thus appears that Sprague had, after tne exX- 


perience with the separate machines for cutting and 


punching out the blank, then forming it into U-shape. 
| pene ; ao a 
and then finishing the buckle lever. made a machine in 


which all these Operations were pertorm« | SUCCESSIVELY 


] we . : ies 
and automatically. 
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for a period of at least three or four years, during 
> a ‘aay 
which some tortyv-five tft 
were made, most of which were sold. 
It IS true only some five thousand CYTOSS ot these 
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machine was clefective In ahy re spect it Was 1D Ti pro- 
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auction of these 2rooves as the Last stage ¢ Die Lnu- 
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tacture ol] the buckle ievers, and May Have veehb, SO lal 
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as this particuiar machine 1s concerned, experimen 
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Sprague had. however, experime nted., 1f we may so 
term it, giving him the benefit of every doubt, with this‘ 
, ie : x oa , ‘ \y ‘7 A aiell . . 1 i> i 
machine up tO the early part Ol LS% t, Whell, aS We SLlaIL 
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now show, he began to build a new machine which was 


be 7 "47 1] 7 
the result of his experience with the old machine, and 
° } ° } » i 7 il | | . 
which was to obviate any detects that thi lL machilhe 


had. and which in fact did so obviate them. 
Jordan testifies that he was superintendent of th: 
machine shop of Bliss & Wilhams in 1874, when a 


machine was ordered by Sprague, January 350, 18 
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Fy 
which was charged on his books March 21, 1874, when 
it was probably delivered. , 
The main portion of this machine Was completed 
vhen it was delivered, but it lett the shop incomplete. 
This machine was designed for cutting and forming 
parts of shoe buckles, and he saw it with the appear- pr ae 
ance of having been run within a year after Bliss & 
Williams made it 
pp. 46 to 48 of the Record. 
Sprague testifies that he procured a machine from 
Bliss & Williams the last of April or first of May, 1874, 
partially completed. 
This machine was completed by him-and his work- 
men, and used by him the latter part of the year 1874. 
Qs. 20 to 33, pp. 50, 51; Qs. 111 to 114, p. 
97 of the Reeord. 
This machine was the same as that deseribed and = 
shown in his patent No. 231,199, with the exception 
there were no springs, N2 QO}, a between 
each die and the levers for working the same. And in- 
stead of the rib or guide 72°, as an extension of the 
mandrel M,-the lower side of the carrier had a point 
for holding the U-shaped blank down in the matrix, the 
machine being fed with the devices arranged as shown 
in Fig. 13 of said patent 
Qs. 115, 162, pp. 57 to 61 of the Record. 
This machine, so constructed,was used between the fall 
f 1874 and the fall 1877, at No. 18 Dunham Place, in a | 
room mune it could be and was seen in use by persons 
from neighboring factories, and by persons who came 
to buy buckle levers and to sell brass. 
(Js. 118, 138, 142 to 149, pp. 58, 60 of the 
Record. 
No attempt was made to keep the operation of this 
machine secret, the only endeavor in this direction be- 
" 
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ing to prevent parties whom it was thought manufac- 
tured buckles from seeing it closely. 
Qs. 146 to 152. pp. 60, 61 of the Record. 


During this period of time he had in his employ a 
number of workmen. 
(). 165. Pp. 62 of the Record. 


K. S. Smith, the treasurer of the defendant, testifies 
he saw a machine a number of years before it began 
the making of such levers, at Mr. Sprague’s shop 
(Qs. 65, 66, p. 91 of the Record), and told Mr. Lines, 
his superintendent, who directed the building of the 
defendant's machine, the kind of machine he saw in 
Mr. Sprague’s shop in 1874. 

x-Qs. 80, 81, p. 92 of the Record. 


The defendant’s machine was made in the vear 1879. 


Page 86 of the Record. 


Mr. Sprague also testifies (Qs. 260. 261. p. 107 of the 
Reeord), that Mr. Smith was in his shop about the 
ear 1874. 

He made, by the use of this machine, and sold about 
20,000 gross of buckle levers, the same as Fig. 9 of his 
patent No. 239,199, from 10,000 to 15,000 gross be- 
ing made and sold during the year 1875, and about 
8,000 to 10,000 gross during the year 1876, prior to 
December, some of these being sold at No. 18 Dun- 
ham Place, and some at the office at New York. where 
the orders were taken. 

Qs. 118 to 121, 122 to 124, 153 to 155, pp. 
58-59-61 of the Record. 


The previous trials with the old machine, to produce 
buckle levers like the one shown in Fic. 9 of thi 
Sprague Patent No. 251,199, and the beginning of an 
entirely new machine, shows that the experiments on 
the old machine had ended in overcoming any difficul- 
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ties in making an automatic machine that would make 
buckle-levers like the one of Fig. 9. 

The new machine, a greater portion of which was 
made by Bliss & Williams prior to April, 1874, which 
was completed in the fall of 1874, a period of over six 
months being consumed by Sprague in finishing the 
machine to his satisfaction, was used ewthout ANY alter- 
ation between the fall or latter part of IS74 and the 
fall of 1877, for profit, some fifty thousand gross or 
over seven million buckle-levers, the same as Fig. 9 of 
the Sprague Patent No. 231,199 being made on it and 


sold. 


In the fall of 1877 he introduced the springs between 
the levers and the dies. 
(). 116, p. 58 of the Record. 


We understand from his cross-examination that 
this was for the purpose of preventing telescoping 
as the blanks forced each other in succession on the 
mandrel. 

x-Qs. 172 to 174, p. 62 of the Record. 


This telescoping would break the mandrel some- 
times and choke up the machine, causing it to be 
stopped, when the blanks were drawn off by a pointed 
steel and hook. 

x-Qs. 188, 189, p. 64 of the Record. 


In January or February, 1878, the rib or guide m°, 
on the mandrel M was employed instead of the point 
on the lower side of the carrier. 

(). 117, p. 58 of the Record. 


This, in his ecross-examination, if we understand 
him. correctly, obviated a trouble of the U-shaped 
blanks going on the mandrel, so that the beads or 
grooves in the ends of the lever were not parallel, 


ee { A. eleninn eats —— 
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one point of the lever being a little longer than the 
other. 
x-Qs. 176 to 179, pp. 62, 63 of the Record. 


On his re-direct examination it appears that after 


these slight alterations were made in the machine, he 
still had trouble with telescoping, and the machine 
was injured as before when it occurred, and he still had 
trouble with putting the bead on, although not so 
much as he had before. 

Re-Qs. 190 to 194, p 64 of the Record. 


He was unable to tell how many buckle levers he 


lost between the fall of 1874 and the fall of 1877 even 
approximately, and was unable to state that it even 
amounted to 1,000 gross. 

Re-Qs. 195 to 199, p. 64 of the Record. 


Nor was he able to tell how many he lost after 
February, 1878, due to failure to properly bead, and to 
telescoping. 

Re-Qs. 200, 201, pp. 64, 65 of the Record. 


Tt will undoubtedly be argued here, as it was argued 
below on behalf of the patentee, and which argument 
the Court below followed, that this machine was used 
for the purpose of experiment and testing it, and only 
incidentally for profit, between the fall of 1874 and the 
fall of 1877, and that the addition of the springs be- 
tween the dies and the levers, at that time, and of the 
rib or guide m3 in January or February, 1878, was the 
result of these experiments and tests of the machine, 
when it worked sufficiently to the satisfaction of 
Sprague for him to apply for letters patent upon it. 

There is no proof in this record that supports any 
such argument. 

It must be remembered that the complainant was an 
adverse witness when the defendant was compelled to 
call and foree from him the testimony which he has 
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iven. It was, of course, to be expected that he would 
testify to all facts tending to support this view if it 
were the fact that this machine was built and used to 
test and improve it, and. if any experiments or any 
changes or alterations in the machine had been made 
between the fall of 1874 and the fall of 1877 he 
would have clearly testified regarding the same. All 
he says, however, upon this subject is in answer to 
x-Q. 175 (p. 62 of the record), where, after he had tes- 
tified regarding the difficulty of telescoping which he 
had experienced, he was asked : 

x-Int. 175. Did you experiment from time to time to devise 
means to prevent it? 

A. Yes. 

There is nothing to show that these experiments were 
made prior to the fall of 1877, and he is entirely 
silent as to what, if any, they were, and what, if any- 
thing, was done by him by way of experimenting. As 
the record stands this machine was not changed or 
altered, nor was any experiment made with it or on it, 
during the period of some three years while it made 
over 7,000,000 buckle levers, which were sold. 

Sprague does not intimate anywhere that he made 
any experiments to overcome the objection which he 
said existed in the guiding of the U blanks upon the 
mandril, at any time before he added to the mandril an 
ordinary guide or rib m%, which was in January or 
February, 1878. 

The only testimony as to his intention of patenting 
the machine while experimenting, is his answer to x-Q. 
185 (p. 63 of the record), as follows : 

183 x-Int. State whether or not it was your intention while you 
were experimenting upon and improving this last machine to obtain 
a patent when it should be completed ? 


A. It was. 


There is nothing to show from this answer that it 
was his intention while he was using this machine for 
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three years prior to the fali of 1877 to obtain a patent 
upon it. 

The patent which Sprague had obtained on the 27th 
of May, 1862, covered the lever produced by the 
patented machine, as shown by the testimony of Mr. 
K. S. Smith on the accounting Q. 63, p. 91 of the 
record), and by the fact that Sprague stamped upon 
the levers made on this machine that was in public use 
prior to the fall of 1877 the word “ Pat” and ‘ 1862” 
as appears by his answers to (Q. 24, 25, p. 50 of the 
record, and by his answer to Re-x-Q. 504, p. 111 of the 
record. | 

As stated by the Master in his report at page 144 
of the record, referring to the levers made by this ma- 
chine, 

‘‘It was a production having a very limited demand, and com 
plainant, by reason of his previous patent, had come to supply all 
that demand, and he had the facilities to continue to supply it. 
Not an Arctic shoe buckle was on the market from any other 
source.” 

De Forrest, Sprague’s salesman and cashier, testifies 
concerning buckles containing the lever made by the 
patented machine in answer to Q. 95 (p. 94 of the rec- 
ord) that: 

The Arctic shoe manufacture is confined to about a dozen 
firms, and they are the only parties that use the Arctic buckle.” 


He further testifies that no one was making these 
buckle levers by any method when the defendants be- 
gan to use their machine (Q. 102, p. 94 of the Record), 
nor were they made or sold by anybody outside of the 
complainant's shop to his knowledge (Q. 104, same 
page). 

Sprague testifies in answer to Q. 243, p. 105, that 
he had facilities for supplying the entire market de- 
mand for these levers during the period the defendant 
made them from 1879, and this, although he had but 
the one machine, which he had used from the fall of 
1874, as appears from his answers to Qs. 156, 157, 
p. 61 of the record. 
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[t is thus clear that this one machine was capable of 
and did produce all the buckle levers for which there 
was any demand in the market between the fall of 1874 
and the fall of 1877, it being used all that time making 


ket. It was therefore not a machine that it could pos- 
sibly have been profitable to make and sell. This 
machine was not made for the purpose of testing its 
operation or perfecting it. Sprague had made many 
experiments and alterations in his old machine, which 
had resulted in the building of this one. It was not a ma- 
chine that required a great length of time to determine 
whether it would work satisfactorily or not. Any slight 
defects that it had must have been apparent on the first 
day’s use of it, and the fact that he continued to use it 
for three years without any change or alteration, mak- 
ing on it and selling the enormous number of over 
7,000,000 buckle levers, negatives the idea that he used 
it during that period of time for the purpose of testing 
it to discover its defects or to remedy them. It was 
not like a machine or a _ process or an article that re- 
quired loug trials under various conditions to determine 
whether it would work or not ; but it was like any ma- 
chine made for the purpose of manufacturing an article 
and used in the ordinary business of the person making 
it, to produce all such articles for which there was any 
market, not working always to the entire satisfaction of 
its maker, capable of improvement as any automatic 
machine always is no matter how ingeniously made, 
and which was still capable of improvement even after 
the springs and the guide were added, because after the 
patents were applied for, he still further improved it 
by adding an adjustable face for the matrix for making 
the U blank, as is shown by his answer to Q. 148, p. 61 


of the record. 
Lhe public use of this machine for three years 1s, 
therefore, different from those cases like that of the 
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City of Elizabeth vs. the Pavement Co. (97 U.S., p. 
126), where long trial, on account of the peculiar char- 
acter of the invention, was necessary to determine 
whether it would be successful or required further im- 
provement for the particular purpose. 

It is to be observed in considering this question, that 
about the time the addition of the guide and the 
springs were made to this machine, the patent 
srantecd to Sprague May 27, 1862, was about expiring, 
and the inference is very strong that, becoming aware 
of this fact, and knowing that he had used his machine 
for more than two years, he set to work experimenting 
in the fall of the year 1877 to make alterations in it, 
which he did, and which, as stated by the Court below, 
“are apparently not of great importance,” hoping thus 
to avoid the consequences of his having used the ma- 
chine for more than two years where the public could 
and did see it prior to his application. 

It would, indeed, be a dangerous practice to sanction 
the public use by an inventor of a machine for profit 
for so many years before he made his application for a 
patent, as in this case, without any change or altera- 
tion during such use, and then, by such slight addi- 
tions as in this case, be able to avoid the consequences 
of such public use. If an inventor could do this there 
would be almost no limit to the prolongation of his mo-- 
nopoly, because he could continue to make changes 
year after year, and finally, after obtaining his pateut, 
successfully suppress the use of machines constructed 
according to the one he had so publicly used, and 
which had been made by other persons through knowl- 
edge derived from such public use, as is the case of the 
defendant herein, as we have already shown. Such 
changes or alterations would be, as stated by Judge 
LowELL in the case of Perkins vs. Nashua Card and 
Glazed Paper Co., 2 Fed. Rep., 457, “to benefit the 
patent rather than the machine.” 

Assuming that instead of obtaining only two patents 
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as divisions of one application, each with claims for 
different sub-combinations ‘In the same machine, as 
Sprague did in the present case, he had obtained three 
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patents as divisions of one application—in one of 


which he showed the entire machine with the springs 


between the dies and the levers, and with the rib or —e 
guide m3, and mace in that patent claim 5 of the pat- 
ent 228,136, and the Ist and 4th claims of the patent 
231,199, and had in the other two patents left out this rib 
and these springs and made the other claims that ap- 
pear in these two patents—certainly in such case he 
would not under the circumstances to which we have 
referred be able to escape the charge that his invention 
had been in public use in contemplation of law for 
more than two years prior to his application, and such 
public use should have no different effect upon. his 
present patents. 
We confidently contend, therefore, that as this ma- pm 
chine was used by Sprague for more than two years 


prior to his application for the patents in suit, the Ist, 
2d, 3d, 4th and 6th claims of the patent 228,136 and the 
2d, 3d and 5th claims of the patent 231,199, covering 
inventions embodied in and earried out by it while so 
publicly used, are void in view of the considerations we 
have presented and the decisions cited below. 
Consolidated Fruit Jar Co. vs. Wright, 94 
U, S., 32. 
Egbert vs. Lippman, 104 U. S., 338. 
Worley vs. Tobacco Co., 104 U.S., 340. 
Manning vs. Cape Ann Isinglass Co., 108 U. oe 
S., 462. 
Henry vs. Francestown Soapstone Stove 
Co., 2 Fed. Rep., 78. 
Henry vs. Providence Tool Co., 14 O. G., 
’ Soo. 
Perkins vs. Nashua Card and Glazed Paper 
Co., 2 Fed. Rep., 451. 
American Hide and Leather Splitting Co. 
vs. American T'ool and Machine Co., 4 
Fish., 284. 
Lyman vs. Maypole, 19 Fed. Rep., 735. 
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as LV. 
INFRINGEMENT. 


In view of our previous discussion it will be only 
necessary upon the question of infringement to consider 
whether the defendant’s machine infringes the 5th claim 
of the Sprague patent 228,156, or the lst and 4th claims 
of the Sprague patent No. 221,199. 

The machine as originally made by the defendants 
and used in September, 1879, is illustrated in diagrams 
la, 3a, 4a, 5a, 6a, 8a and 10a, pages 31 to 36 of the 
record. As shown in Fig. la, after the blank has had 
the slots punched in it and cut off from the strip, a 
carrier 7! advances it over an opening through which it 
is bent by a bender /?, and forced into a holder L, as 
shown at Fig. la and Fig. 3a, its free edges snapping 
under little projections at the upper part of said holder 
lettered m°, to retain it in said holder. This holder is 
then revolved a quarter turn by a rack and pinion, as 
shown in Fig. 4a, when the U blank is forced by an- 
other and separate carrier onto a mandrel M lying hori- 
zontally,as shown in lig. 5a. This mandrel is pivoted at 
m* so that it can rise and fall, and as first used a spring 
marked N?, O!, shown in Fig. 8a, pressed against the 
end of a lever connected to the mandrel, pressing it 
against the lower stationary dies N, O. The 
U-shaped blank when it is in a position over one 
of the stationary dies N has its closed edge against 
a projection at the left. hand of said die, its 
open end being held down by a catch marked m°, 
which is forced towards the die by a spring. The other 
half of this die which is marked N' then descends 
forcing back the catch by an incline on its edge coming 
in contact with an incline on the catch, and presses the 
blank and with it the mandrel towards the lower die 
N, and the lever is thus formed into the shape 
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shown in Fig. 7a. This partially formed lever is 
then advanced by another U-shaped blank moved 
against it, along the mandrel between two dies O O, the 
lower of which is stationary, while the upper is mov- 
able. At this place on the mandrel are small ribs m? to 
form the beads. This machine was afterwards altered 
by dispensing with the pair of dies O O, and changing the 
contour of the dies N N!, so that they would complete 
the lever at one operation without the use of a second 
set of dies; and after this change was made, the 
spring marked N? O}, in Fig. 8a, placed under the end 


7 


of the projection from the lever which supported the 
mandrel was removed. 


a 


Qs. 4, 5, page 78 of the record. 


The 5th claim of the patent 228,136 is as follows 


‘5. In a machine for making buckle levers, the combination of 
a mandrel M and dies N N?}, of the springs N* N*, to press the 
lies forward into proper position relative to the mandrel, substan- 
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tially as set forth.” 


As stated by defendant’s expert, Mr. Brevoort, after 
referring to the operation described in the patent to avoid 
telescoping, at page 68 of the record : 

‘‘ In the machine described in the patent to do this work effec- 
tively, two springs are necessary, one for each half of the die; or, 
in other words, one to keep the buckle lever against the mandrel 

one side, and one to keep it against the mandrel on the other 
side, and, I think, from the specification of the patent, and from 
the terms of the claim, that the invention therein referred to is 
limited to the use of two movable dies and two springs arranged as 
described and shown in the patent.” 

The lower die in the defendant’s machine is rigid and 
immovable, while the upper die is moved positively to- 
wards it, and no spring is interposed either between 
the support for the lower die and that die or between 
the upper die and the device that moves it. 

[t is therefore plain that there is no spring or springs 
like those in the patent No. 231,199, marked N? N? 
to press the dies toward the mandrel. 


When the defendant’s expert Mr. Brevoort examined 
the defendant's machine it did not have the spring 
marked N2 O'! to bold the mandrel against the lower dies, 
in it, but he testifies that assuming it to be in the ma- 
chine as shown in the drawing Fig. 8*, that such ma- 
chine would not contain the invention embodied in the 
fifth claim of this patent, because such spring did not 
act upon the dies, it was not the equivalent of the two 
springs referred to in the claim, and was a_substan- 
tially different construction and a new method of reach- 
ing a result reached in a substantially different way by 
Sprague (see his answer to Q. 7, p. 70 of the record). 

The complainant’s expert, however, is of the opinion 
that this spring N? O? shown in Fig. 8* which tends 
to hold the mandrel M towards the dies N! O is the 
equivalent of the two springs for holding the two parts 
of the dies N N! towards the mandrel in the Spragu 
patent. 

Even if the spring in the defendant’s machine opera- 
ting upon the mandrel performs the result performed 
by the two springs operating to press the dies forward 
towards the mandrel, as in the patent, the combination 
and arrangement of the parts being so radically different 
from that of the patent it cannot justly be said to come 
within the scope of the fifth claim. 

That, however, this spring as used in the defendant’s 
machine did not accomplish the result of the springs of 
the patent, is shown by the fact, that it was removed 
from this machine in January, 1882, and nothing was 
put in its place, but yet there was no more tendency of 
the blanks to telescope than when it was used, and ‘its 
removal had no effect upon the practical operation of 
the machine, as proved by the deposition of the defend- 
ant’s workman Lawton in answer to Qs. 4 and 10, p. 78 
of the record. 

Defendant’s expert, Mr. Brevoort, testifies that the 
machine without the spring to hold the mandrel down 
does not contain the invention of the fifth claim of the 
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patent, because of the absence of such spring and any 
equivalent for the springs of the patent (see Q. 5, p. 66 
of the Record). 

There is no contention upon the part of the com- 


plainant’s expert that the machine without the spring 
infringes the fifth claim of the patent. | 

It is clear from these considerations that as the ma- 
chine as originally used by the defendant did not have 
any springs interposed between movable dies and the 
devices for moving the same, but had a different ar- 
rangement of devices which enabled it to work success- 
fully, the mandrel being pivoted and being in relation 
toa fixed die, and that the spring that was used to 
press this mandrel towards that die did not operate to 
prevent telescoping, as shown by the fact that the ma- 
chine worked as well without it as with it, the defend- 
ant’s machine did not contain the invention of this fifth 


eialm. 
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Phe Ist claim of the patent 231,199 is as follows : 
‘In a machine for making buckle levers, the combination of the 
mandrel M, provided with the ribs m m?’, of the dies N N!, OO, 
and a support which presses the part « of the lever against the rib 


ubstantiallv as set forth.” 
» SUVUSLALLIAIL! as a Se a‘ il. 


Complainant's expert testifies that the support 
ferred to in the first claim of the Sprague patent, No. 
; 231,199, is the part marked 2? in said patent. 

p. 25, fol. 51 of the Record. 


— 
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He further testifies : 
The defendant’s dies do not have anything which correspond 
or are the equivalent of the recess 7! or the wedge-shaped tongue 
shown in the Sprague patents.” 
2 £ 7 z= R 
p. 23, fol. 47 of the Record. 
In view of this testimony it would seem hardly 


necessary to enter into a discussion of any other 


evidence given by complainant’s expert on the ques- 
tion of the infringement of the first claim of the 
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patent No. 231,199, as the machine differed from it 
as originally used by not having the recess x! or the 
wedged shaped tongue n?, and further differed as mod- 
ified in having one pair of cies instead of two. 

This expert, Lowever: if we understand him cor- 
rectly, is of the opinion, notwithstanding the statements 
referred to by us as made by him, that the defendant’s 
machine with only one pair of dies infringed the said 
first claim. 

When first asked the question as TO W 
first form of defendant’s machine infringed t 
first claim he says nothing about finding in said ma- 


LLe said 


chine, the mandrel M provided with ribs m, m2° (p. 25, 
fol. 51 of the record). 

When he afterward produced drawings of defendant’s 
machine he marked the two inward projections in the 
swinging holder, L, lettered at Fig. 3a of Double- 
day drawing No. 2, m*, and the rib on one of the dies, 
N, of defendant’s machine, lettered at iptes od, 1%, 

There is no positive testimony by him that the ribs, 
n>, on the swinging holder, and the ecateh m*, work- 
ing with the die, N, are substantially the same as the 
rib, m3, on the mandrel, M, of the first claim. 

They are not on and form no part of the mandrel of 
defendant’s machine ; and they are entirely independ- 
ent of such mandrel 1n construction and operation. 

There is nothing in the defendant’s machine which 
corresponds with the rib m* of the first claim, or is 
equivalent to it, or which performs the same function. 
When the U-shaped blank in the defendant’s machine 
leaves the holder L, and passes therefrom into the 
opening or tunnel in the part D, as shown at Fig. La, it 
there first engages with the mandrel, the two legs of 
the U-shaped blank being compressed toward each 
other in the tunnel, it is pushed upon the pointed end 
of the mandrel and binds closely upon the edge of the 
mandrel nearest the folded end of the blank, so that it 
cannot slip closer to that edge of the mandrel. Thenthe 
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iovable eateh ll i shown at the right in Fig. Da of said 
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drawing helds the blank after it passes from the tunnel] 


under the forming die in the same position as when it 


first passed on to the mandrel] when 1D the tunnel. SO 


far as relates to the compressing of the legs together 


and eausing the blank to bind on the mandrel. 


In the patent No. 231,199, the part n?, which com- 
plainant’s expert, as we have before shown, regards as 
the support referred to in the first claim, is described 


page 2, lines 118, 119 and 120, as follows: 


2 |. { , S &2 : Darn game aie 24 TO 
At p. t. 11HeS 44 to JO, Ineiusive, 1t SAYS: 


‘Referring to Fic. 6. it will be understood that the wedging 


ru supports the lower end of the part w of the lever firmly, 

i the dies N N* are compressing the metal upon the mandrel; 
if owing to the wedge shape of this rongrue, when the die N is 
withdrawn from the mandrel the blank is released from upward 


ressure against the mandrel so that it can be readily fed forward 


Complainant’s expert seems to think that the little 
rib marked n*, at Figs. 5a 64a and at Sa forming a part 


‘ 
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i the lower die of defendant s machine, is the same'as 


the support 2? of the Sprague patent. 
and is fixed in relation to the die. It is stationary and 
ricid and ean have no movement. and it never is moved 


This part in defendant’s machine is not wedge-shaped 


to release the pressure of the blank against the man- 
dre. SO that the blank Can be readily fed onward. As 
it has neither the construction nor operation of the 
part 7- ot the patent it cannot be held to be substan- 
tially the same. 

Complainant's expert testifies, that the  ma- 
chine as modified contains the inventions of said 
first claim, for although the two pairs of dies, N, N}', 
O, O, are enumerated specifically in said claim, 
which operate successively upon the U-shaped blank, 

and the seat groove u* 


™~ 


the first pair forming the bit 2 


__ 
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us, and the dies O O forming the grooves at the open 
ends of the buckle lever, while only one pair of dies is 
employed for doing all of this work in defendant's 
machine, still as this one pair performs the same result, 
it is the same as the two pair of the claim. 


) o— 


pp. 36, 37, fols. 73-74 of the Record. 


It will be observed that the dies N N! and O O, as 
described and shown in the Sprague patent, No. 231- 
L99. Cab never operate On Ohe blank simulta leously, or 
as if in effect they constituted one pair of dies. They 
are so constructed and arranged that they always must 
operate on two blanks, the pair N N'‘, shaping one 
portion of the U-shaped blank, and the pair O O another 
portion. There is no suggestion in the patent that on 
pair of dies would be the equivalent of the two pair, hor 
that the machine could be modified in any way so that 
one pair could take the place of the two pair. Inthe 
defendants’ machine as modified but one pair of dies 
is employed, and they act upon and finish the buckle 
lever without the employment of a second pair of dies. 

It would therefore seem clear that defendant's 
machine, as modified, does not contain the two pair of 
dies N N!, OO of the first claim of the patent No. 
231,199. 

Defendant's expert Brevoort is of the opinion that 
defendant’s machine, neither as originally used nor as 
modified, intringes the said claim. 

He testifies on this subject at p. 68, Q. 6, p. 70, Q. 8 
of the Record, as follows. Regarding the modified form 
of defendant’s machine, without the spring, he says : 

‘*Q 6. Please compare the invention referred to in the first claim 
of the Sprague patent, No. 231,199, with the machine which you 
saw in Waterbury, and state whether or not, in your opinion, the 
said machine contains the invention referred to in the said first claim 
of the Sprague patent above referred to, and in answering this 
question please give your reasons for any opinion which you may 
express ? 

‘*A, J have carefully made the comparison called for in the ques- 
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mv opinion that the machine which 1 saw al Water- 


yt i ? | eontall riheé mvent} a referred to 1n Lhe rst CialmM of 


tent No. 931.199 Before I give my reasons for this Opinion ] 
‘ or mit FP dg Leela A ‘ fl . 

; } } ° ~ wntarroan f , 17 
first state what I understand to bi the invention referred O 1th 
rst ciaim 

} ~ e- ~ ‘ 4 : 17 _ +?) ‘“¥ ‘ ve 
The machine deseribed in this patent to Sprague is, insubstance, 


A — » © , , 4 srl r ATTA tan 
f HPVSLE TLE described 1n Tne @arlyv pnatentl tO W Mech my ALLEL as 


AGA I ‘ t . 
' lin th Sst 4 stion: and biect of the machine is 
4 ‘ i AA i , 
} } { ytactil Kor the purposes 
| i { stil Stal cl " i Sckiiit ili tila tui ° i i } i 
I ; a 
+1 ah > miered S 
Ss ] uiry, | wever, the WO MAaCKWMes Cah Ve COnS1Tde]I i i 


, e 
. } i + y y ie x 
] Ww < ed reiates to i@ COMbpINnation With a machine IOr Making 
. ° . . ° . ' 
1 3 oe } , — ‘ " yx i ey ‘ ’ bd ® } ] af 
uckle levers of the mandrel M, being, as the claim says, ‘ provided 
‘ s | A ~ @ 


th ribs m7 m°%.’ ‘| ne ¢ ombination aiSO ine udes the mrst and Secona 


y ; ° > ne ] ‘ 4 mat 

I ir OT Tormine’ dk WW Iie 1 COMIpre SS Lilt | -formed DianK AVALDSI 
} J I I I 

‘ - } ; he P iw ] o? *, cit +) +] } 7, 1g } ) ‘ 

the two sides of the mandrel, and resuit in tie completh hn of a 

, . . , . ry. 

? 1 7 : ‘ 2 = } . 344 1 ¢r, thy a IAN = ‘thy IQ ? 

uckKie iever onliv when submitted O Lhe action Ol be tt) cli Ss rh 

1a} ] cel : . loavxer . art - a 2 

claim also refers to a support which presses the lowe! part Ol tlie 


partially formed buckle lever against the lower rib of the mandrel, 
> ‘ a | s ‘ 4 ‘ ‘ ‘ : s 2 
and which support is only used with the pair of dies marked N N}, 


consequently, there is no coaction between the support and 


} } Re ' tha lact mair > Ale hat aet NO} 
ne dies marked VU VU, Which al Lhe iast pall of dies that act upon 
tne DuCcKiIe lever 
llowever this may be, the second pair of dies are made an es- 
sent element of the claim 
7} ES a a oe Yee > are used 
‘* The two ribs reterrea to 1n the Ciaim, Marked 772 72°, are 
for try yMwPY The rih marl ] . t} ril whl hh ic used for 
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the formation of the vroove in the buckle lever which 1s to surround 
’ . 1} c : 2). S a Oe wt he the letter 
the cross-bar of the buckle frame, and the rib indicated by the letter 
, 7 . . ‘ _ . . 13 ae r . : : # 
In the claim 1s described as serving to hold the U-formed blank 


, 


upon the mandrel! when the folder. which presses it into the matrix, 
b, however, is continued 


rises upwards and is withdrawn. This ri 

ng the mandrel, and I suppose is intended to serve as a limit or 
stop upon one side of the mandrel for one of the folded wings of the 
buckle lever, although it is doubtful whether in the operation of the 
machine it performs this function, for the reason that the creasing 


| folding in of the metal of the buckle lever tends to shorten the 


buckle lever and draw the folded ends downward and away from 
t] rib m3 


‘* However this may be, this rib is made an essential element. of 


the claim, as is also the rib indicated by the letter ma. 


The support which is referred to in the 


os 


‘laim, and which is 
made an essential eleme hit thereof, is deseribed as follows in the 
Spt cification of the Sprague 
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Referring to Figure 6 it will be 


eee 


understood that the wedging 
tongue 2° supports the lower end of the part « of the lever firmly 
while the dies N N? are compressing the metal upon the mandrel: 
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‘ but owing to the wedge shape of this tongue, when the die N is 
‘withdrawn from the mandrel the blank is released from upward 
pressure against the mandrel, so that it can 
‘to the dies O O.’ 
‘* Now, this support, therefore, which is referred to in 
is a support which acts onlv as such while the dies N 
tially completing the folding of the buckle lever, and, from the 
statement just quoted it is evident that such support must be re- 
moved when the partially formed buckle lever is to be fed 
mandrel into the proper position to be subjected to the action of the 
second pair of folding dies, and so far as the Sprague patent goes, 


+] 
aiong the 


either in its descriptions or its drawings, it would seem that this re- 
mov ing of the suppor after the action of the dies was ssentiaily 
necessary to permit the buckle. lever to be fed along the mandrs 

and consequently, I think the claim is limited to a sup} which 
moves out of the way after the dies have acted upon the buckle- 


lever to partially complete it. 
machine which I saw in Waterbury I do not find a 


fn the 
mandrel provided with ribs m m*; neither do I find 1 
machine possesses any equivalent for the dies O O, which are made 
an essential element of the first claim: and further, the Waterbury 


nachine does not possess a removable support, which holds the 
buckle-levers up against the mandrel and is then, after the action of 
the dies, removed so that the buckle-levers can be fed forward 


‘The lower die of the Waterbury machine is provided with 


. + sa > > . . vw 
front. wuich mrbs ho 


ribs, one on the back and one on the 
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buckle-leve1 in the propel position longitudinally aurin’ 1ts passage 
1 } ? Y ? : | ° 
over the mandrel. No such ribs and no equl\ aient therefor are 
1 t the dies 


shown or described in the Sprague patent, as applied O 
he Waterbury machine has not a mandrel pro- 


1, AY. 1" 
Tne Waterbury mMma- 


For the reason that t 
vided with the ribs m #*: for the reason that 

chine has not got a second pair of dies referred to by the letters QO 
in the claim, and for the reason that the Waterbury machine has not 


‘ 


got the support which is removed after the action of the dies, and 
which support is referred to in the claim, Iam of the opinion that 
the said Waterbury machine does not contain the invention of th 


first claim of the Sprague patent No. 231,199. 


Regarding the detendant’s machine when it 
springs but only one pair of dies he says 


‘*@. 8. Please state whether the Waterbury machine would or 
. 
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would not in your opinion contain the invent 
the patent No. 251,199 if altered by the insertion of a spring as re- 
ferred to in the last question and as shown in figure 84 of the Double- 
day Drawing No. 5? 

‘‘A. The machine so altered would not contain the invention 


the first claim of the patent No. 231,199. It is unnecessary here fot 


A Te: ALAIN NE mn CR MP me 


me to recite any reasons, for in the opinion expressed in a previous 


answer herein I gave at length my reasons why the Waterbury ma- 


} 


did not contain the invention of the claim of the Sprague 


he heel or projection from the 


The insertion of a spring under 


mandrel. as shown in firure SO? of the Doubleday Drawing No. D, 
would not bring the said Waterbury machine within thescope of the 


sald first cialm. 


Regarding the defendant’s machine as originally used 


(). Q. Ref rrins’ now to the Sprague Patent No. 231,199 and 
invention claimed in the 1st claim thereof, please assume that 

the Wate rbury machine which you saw was altered by the addi- 
of a second set of dies for completing the formation of the 
buckle lever while it is sliding along the mandrel, substantially as 
hown in the Doubleday Drawing, marked Doubleday Draw- 
No. 1, at Fig la, and in Doubleday Drawing No. 4 at Fig. 10a, 


which drawings the upper halves of two dies are shown as formed 


‘ . . Peowlix — +] CO WF » 1] . : 1 
.. I have carefully made the comparison called for in the 
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question, and | understand the Voubleday arawings referred to.and 

‘tures therein shown. Kiven if the \\ aterburv machine was 
rovided with the equivalents of the dies N N! and O O, referred. 


.e first claim of the Sprague Patent No. 231,199, said machine 


not then contalpD the nvention oT tik said irst ciaim, for the 


re hat the Waterbury machine would not have a mandrel 
] ] a mote shh m8 as , . —— 
wihich mandrel was proy ided With TlOS 7 Wz”, and would not have 
11? et wurhip!] ‘ Ta Tr aINN rt tT} hy »} le laver wha t} ) Teta 
Ipport whieh Ar ; to suppor at HNuUCKIe iever when ne ales 
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CcCOmMmpressin?g | upon the mandrel, and which support, after SO 
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acting, is withdrawn and ceases to support the buckle lever and 
permits it to slide along the mandrel so as to be acted upon bya 


nd set of dies—and consequently, for the reason that the 


Waterburv machine, altered as supposed, would not possess the 
sper indrel and special support referred to in the first claim ; 
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iS Mv Opinion that said altered machine would not contain the in- 
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ove considerations it clearly appears 
that the defendant's machine did not infringe the first 
claim of the Sprague patent No. 231,199, because it did 
not have either the mandrel M provided with the rib 

or the support 2®, of said claim, constructed and 
operating as those are described and shown in said 


patent: and that the machine as modified did not in- 


ao 


fringe said claim for the additional reason that it 
lacked one of the two pair of dies, N N’, O O, of said 


claim. 


The fourth claim of the patent No. 231,199 is for the 
same combination of devices as the first claim, with 
the dies O O left out. The stops referred to in that 
claim consist of the wedge-shape support 2? and the rib 
m*® of the first claim. The same discussion, therefore, 
on the question as to whether the defendant’s machine 
infringes the first claim is equally applicable to this 
claim and need not be repeated. 

The entire machine (with the exception of the 
rib or guide m* on the mandrel and the springs N? N? 
O O used in connection with the dies) as described 
and shown in the two Sprague patents was public 
property at the time the defendant made its ma- 
chine in September, 1879. The defendant 
upon this machine which was public property chang- 


ing the means for preventing the U-shaped. blank from 
being drawn out of the matrix and for keeping it 
in proper relation with the mandrel, using devices 
for this purpose acting merely as guides, differing 
radically from the projecting rib m? of the pa 
lt also built upon this machine that was public 
property, by changing the position of the 

drel and the operation of the dies so _ that 
blanks would not telescope, not using springs 
the dies, nor using anything the equivalent of the 
the 
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springs behind them, nor using a spring to move 
mandrel towards the lower dies for the purpose of, nor 
did it operate to prevent telescoping, for when it was 
removed the machine worked just as well as when i 
was on. The defendant, therefore, is as free to use its 
form of improvement upon the old machine that was 
public property as the complainant is, and the latter is 
not entitled to invoke the application of any liberal 


doctrine of equivalents under such circumstances 1n 


o4. 
view of the rulings of this Court in the case of 
McCormick vs. Talcott, 20 How., 402, and Railroad Co. 


VS, Savles Q7 a, S Doda. 


ocutory decree filed July 27th, 1882, found 
at page 82 of the record, ordered that 


The complainant do recover of the defendant the profits, gains 
ntages which the said defendant has received or made, or 

which have arisen or accrued to it, as well as all damages in excess 
rofits sustained by the complainant from said infringement of 
lal of said patents bythe manufacture or use of the machines 
ntaining said improvements, as described 


‘d by the aforesaid letters patent since the 25th day og 


The decree further ordered that the cause be re- 
Lé rred tO K. i. Marvin as Master 


iscertain and take and state and report to the Court an ac- 
int of the number of said machines for making buckle levers 


r used by the said defendant, and of the number of buckle 

made by the defendant thereon, and also the gains, profits 
lvantages which the said defendant has received, or which 

have arisen or accrued to him since the 25th day of May, 1880, as 
as alldamages in excess of profits sustained by the complainant 


from infringing the said exclusive rights of the said complainant by 


ie manufacture or use of the said letters patent. 


The decree further ordered a perpetual injunction to 
be issued against the defendant restraining it, its agents, 


‘from making or selling or using, or in any manner disposing of 
machines for making buckle levers containing said improvements 


nit tan combat I — 
described in said letters patent. 


a, 
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The Master on the 22d of September, 1882, gave no- 
tice to the defendant of a time when he would proceed 
to take an account of all profits, gains, and advantages 
arising from the infringement of the claims of the two 
patents and of all damages in excess of profits 
sustained by the complainant from said infrmgement. 

‘ By the manufacture or use of the machines for making buckle 
levers containing the improvements described and secured 


aforesaid letters patent since the dates of their issue. 


The Master also notified the defendant, as a prelim- 
inary step in said accounting, to present a statement of 
all the profits made by the defendant from the aforesaid 
infringements ; of all costs of manufacture ; of a 
avails of sales or other gains by the use of the machines 
for making buckle levers covered by the said claims of 
said patents. 

On the 9th of October. 1882. the defendant 
a statement admitting the use of but one infringing 


resen 


machine, the first use of which was in September, 1879 
(see page 86 of the record). There was no testimony 
before the Master that the defendant had ever made or 
used any but this one machine, and there was none that 
it had ever sold any such machine. 

The buckle lever made by this machine is substan- 
tially the same as the buckle lever shown at figure 9 of 
the machine patent, No. 231,199. The patent to 
Sprague of May 27th, 1862, for the lever buckle to 
which we have referred had expired before the defend- 
ant made its machine. 

The public had a perfect right thereafter to manufac- 
ture this buckle lever by any of the old and well known 
methods and devices for manufacturing similar articles. 


TL. 


The law applicable to accounting for infringemert 
of patents, by the use of an infringing machine, we 


&> 
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derstand to be as stated by this Court in the case of 


Whitney vs. Mowry, 14 Wallace, 620, where it says: 
tion to be determined in this case is, what advantage 
from using the complainant’s invention 


il . = 
* . , “ 1 ‘ 4 q 
ver what he had in using other processes then open to the public, 
‘ : : ne » Bey sHaria "OCT ' 
i adequate to enable him to obtain an equally beneficial result ? 


' c ° c } : are or : “Ah » 99 
ihe fruits of that advantage are his pronts. 


Black vs. Thorne. 111 U. S.. 122. 
Cawood Patent, 94 U. es O45. 
Livingston vs. Woodruff, 15 How, 546. 


clecree 


\ reference to the and the notice of the 
Master made thereunder, clearly shows that they were 
lrawn with this rule of law in view, and that all the 
er was called upon to do was to take testimony 
nd make his report regarding the savings accruing to 
lefendant by the use of the single machine for 
making buckle levers that contained the improvements 
i by the specified claims of the machine patents 


THO 
ri¢ ‘ 


28, 156, 199 and 2% 


‘) 
rule of law above referred to, the Master in his 

rt adopts as governing this accounting as follows : 
find as matters of law in such eases, and in this case, that 


the defendant saved by the employ- 
of the complainant .) patented device, over and above what 

' by any other efficient method open for 
Oo use in the pro luction of these buckles, is properly recover- 


led to in the matter bevond 


\ he complainant was « tled to in 
- is that his increased facility for making them (buckle 
means of his patented machine should remain sacred to 
The one act, therefore, of the defendant of seizing upon the 
device in this respect, to accomplish therewith what 
ive rightly employed any other well-known means to ac- 
. is only subjected him to such savings in the work as he 

! YY Made 

Pa r¢ fb of the re Cora 


he Master finds that the defendant saved by the 


f complainant’s invention in the manufacture of 


4 ‘ r tw 
t4,5U0 2TOSss oO} 


ot buckle levers, the number made bv the 


ot 


defendant’s machine, the sum of $4,480.50, which he 
thinks should be repaid to the complainant as savings 
or profits in this case. | 

In every step which the Master has taken in arriving 
at this result he is in error. 


III. 
OrH EXCEPTION. 


For that said Mash 7 an his said 7°¢ port tnds that the 
i e 
- > > ? 2 . a © a: . ya 7 
Capacity OT the defendant Ss Cie Trenging machine WAS Full }/ 


equal ta that of the patented machin«e 
porte df hry the evidence. hist contrary to the SC7/21€. 


. which 18 } ot SiUp- 
rT . 
The Master concludes that because the machines 

were found by the decision of the Court below to be 

substantially alike that— 

‘“The defendent saved as much by the employment of its auto- 
matic machine as did the complainant by the employment of the 
patented machine as compared with any other process then know: 
and open to all, and adequate to accomplish the work successfully.” 

And assumes that— 

‘* The saving of the defendant in the production of these buckles 
to have been the same by the employment of the infringing machine, 
that the complainant saved in the employment of the patented 
machine as against any other known and open method.” 


Page 143 of the Reeord. 


The defendant’s machine, both as first used 
and as atterwards modified, was not an exact copy 
of the machine of the complainant’s patent, but 


7 


differed therefrom in many particulars, about which 
considerable expert testimony was taken, but which 
the Court below held were not substantial. differences 
for the purpose of constituting the machine an infringe- 
ment of the claims in controversy. Although, there- 
fore, the machine was held to infringe these patents, no 
conclusion could be drawn from such decision, that it 
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The only 


‘ 
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CTross-exX 


inswer, 
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city of the machine in this connection, is the one he 
gives on his direct examination to question 182, page 
10] ot the record, where he is asked whether the ma- 
chine ran constantly during the ten hours that he had 
just stated that it ran in a day to produce 150 gross, 


and his answer 1s: 
‘¢ Well. not all the while. it never did.” 


rom the testimony of Lawton it can be reasonably 
inferred that the machine ran practically during the ten 
hours of the day, with the exception of such stops as 
were incident to delays of any automatic machine work- 
ing on metal, because the 150 gross was the. highest 
amount ever made on it, that he knew of, in one day. 
At all events, there is no inference such as the Master 
has drawn that it only ran half a day in producing 150 
eross, and that therefore its production was equal to 
that of the Sprague machine of 285 gross a day. 

The fact is, as shown by the evidence, and we have 
referred to all that bears directly on the subject, that 
the infringing machine was not capable of producing 
much more than one-half the number of buckle levers 
that the machine shown in complainant’s patents pro- 
duc d, on account of the differences in construction be- 
fore referred to. 

The conclusion, therefore, of the Master, that because 
this machine was held to infringe th complainants, 
patents, and his other conclusions based on an erro- 
heous statement or understanding ot the testimony, that 
this machine could produce as many buckle levers a 
day as the machine of the complainant's patents, was 


erroneous. 
StH EXCEPTION. 
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It may not be 
machine in 
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You gave 
‘rs on your complete machine and defendant 
1 ortwelve cents per gross. Would thers 
same difference 
r practiced 


informati 
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as much as mine.” 


On cross-examination he further testifies 


‘* 290 Cross-Int. Did I understand you correctly as s: 


cost the defendants ten or twelve 
buckle levers on the 


per gross mor 


infringing m;: 


lachine tnan it 


understand it so. 
e, as you Call it. 
991 Cross-Int. U 


* 
| 


on What do yor 

» them by their present method ? 

A. The amount of labor that there 
way. 

‘* 292 Cross-Int. Have you made any 

costs of them by their press method ? 

A. No more only what it wo 

ilar work that I had done. 

‘* 293 Cross-Int. 

A. Drawing up fasteners for stair-rods : 


L< 


uid Cost 


To what similar work 


< ramet 
machine and pi 


Cross-Int. Have you a sample of 


not, please describe their 

‘* A. | have no sample here. 
flat piece of metal; 
I put it under tl 


i 


I have them at 
blanks were punched out of the 
1e foot press between dies and formed 
it and then picked it out of the die by hand. 

** 295 Cross-Int. And it is upon the cost 
this kind of work that you have made your estimates as to th 

the defendants for producing levers by tl 


tt °O »mr + 
ner present 


tO you ror 
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SIT. 


‘* 996 Cross-Int. And the result of th: tl 


Stimate 1] 
the defendants ten or twelve cents per gross more tO pro 
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ir present processes than it does you on your patented ma- 


A Ye S, sir: I sald as near as ] could tel] till I could See your 


hat this testimony proves, if anything, is that 


. 


ragcue,as a manufacturer of buckle levers and similar 


xis, estimates that the defendants’ mode of making 


uckle levers, at the time that this testimony was 


aken, with an altered machine, which has never yet 
n before the Court to determine whether it infringed 


mplainant’s patents or not, and which Sprague had 


ver seen, would cost ten or twelve cents a gross more 


an it would cost to produce them by the machine of 


patents ; and buat he iS unable to tel] what the 


erence in cost would be between the way the de- 


was then practicing in making such buckle 
rs, and their production by the use of the machine 
| held to infringe the patents; but that an 
Ximate statement of such saving between the in- 

machine and the altered machine would be 

much as that of the machine of his patents ; 
this approximation of saving is based upon 


‘ience that he has had in making fasteners for stair 


ds. No such conclusion as the Master arrives at. 


the findings above quoted, can be legitimately 


hed from any such testimony; but on the contrary 


such testimony fails to make out, with any degree of 


tainty, such as 1s required in investigations of this 


acter any savings or profits accruing to the defend- 


by the use of the one infringing machine. 
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{s opposed to the uncertain, unsubstantial and un- 
reliable testimony of Sprague, to which we have just 
referred, the defendant has taken the testimony of E. 
\. Smith, who, the Master says, On page 142 of the 
record. was: 


very large experienee in the manufacture of sim- 


The Master’s erroneous findings, based on_ this 
estimony, form the basis of the 2d, 3d, 5th, 6th, 7th and 
Lith « xceptions to his report. 

Karl A. Smith testifies that prior to May, 1880, there 
were two well-known methods in use, either of which 
could have been employed to have made the buckle 
lever produced bythe defendant’s machine. The first, 
by cutting the blank from the sheet of metal, drawing 
it into U shape, and then forming it into proper shape 
on a frame or mandrel in a press. The second way was 
to stamp the blank after it was cut out, into such a 
shape, that when it was folded together in the middle, 
which could be done by one operation in the press, it 
would be made ready to attach to the buckle frame ; 
and that it would have required no invention to have 
adapted either of these methods to the manufacture of 
buckle levers like that made by the defendant’s machine 
(Qs. 1 to 14, pages 125 to 127 of the record.) 

He produces two articles similar to buckle levers in 
form and material, each made by the first described 
method, and marked Exhibit E. A. Smith, No. 1 and 
No. la. 

These were cut out by a press, formed into U shape, 
and then completed into their present shape by tools 
marked Defendant’s Exhibit E. A. Smith, No. 2 and 
No. 3 (Qs. 6 to 10 and 19). 
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Exhibit No. 2 was actually made and used in the 


latter part of 1877, and No. 3 in December, 1879, or 


January, 1880 (Qs. 7, 19.) 

He also produces an article similar to the buckle 
lever, marked Exhibit E. A. Smith No. 5, made by the 
second method before referred to, and by the tools 
marked Exhibit E. A. Smith Nos. 6 and 7, and de- 
seribes how those tools were used (Qs. 11 to 14). 

He further testifies that it would cost, according to 
his estimate, 14 cents a gross to form Exhibit No. la 
into U shape, and to complete it 24 cents a gross, mak- 
ing 32 cents a gross, and that he manufactured a number 
of hundred gross of such articles (Qs. 15, 16). 

He further testifies that the cost of making Exhibit 
EK. A. Smith No. i, by tools marked Exhibit No. 2, 
would be, for cutting and forming into ‘U shape, 4 a 
cent a gross, and for finishing on the mandrel 1+ cents 
a gross, making 12 cents a gross (Q. 17). 

Basing an estimate upon his experience with these 
very similar articles, he further testifies that to eut and 
draw the buckle lever made by the defendant into U 
shape would not cost any more per gross than the same 
operations on Defendant's Exhibit No. 1, that is, $a 
cent a gross ; to finish them on the mandrel might cost 
from 4 to + of a cent a gross more than to finish Ex- 
hibit Smith No. 1, which would amount to from 12 to 
14 cents a gross, making a total of from 1% to 2 cents a 
STOSS for labor. 

Kelly testifies that he was employed by the Osborne 
& Cheeseman Company, as foreman, for 17 years; their 
business being the manufacture of sheet metal and cut- 
ting the same up into all kinds of articles; that some 
time, early in 1879, or about four years before he gave 
his testimony, which was in January, 1883, that com- 
pany was engaged in the manufacture of buckles, eaca 
having a lever similar to the one made on the defend- 
ant’s machine. To manufacture this lever sheet metal 
of the width to make the blank was fed into a machine 
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and formed into blanks with two slots cut in them. 
Each blank was then put into a foot press and indenta- 
tions or beads made between the slots and the edges; 
it was then put into another foot press which formed it 
into U shape ; it was then put onto a hand mandrel be- 
tween dies which formed it into shape, when it was 
snapped onto the buckle frame (Qs. 54 and 55, page 
132 otf the record). 

This company made 300 to 400 gross of these buckle 
levers *(Q. 59). : 

These levers cost a good deal because of the few ‘that 
were made, and because a large price, to insure cood 
work, was paid for piece work to start with. These 
levers at this large price cost the company about 934 
cents a gross, and an addition of 10 per cent. for power, 
which would make the cost a little over 344 cents per 
OYOSss (Qs. 99-60). 

On cross-examination he testifies that it cost 1 cent 
a £TOSss to stamp the indentations or beads between the 
slots and the edges of the lever ; and 14 or 1} cents, the 
exact amount of which he had forgotten, for bending 
them into U shape ; and 14 cents for forming the sides 
upon the hand mandrel between dies ; and that the cost 
of cutting was figured at 1 cent a gross, but did not 
amount to that. This would aggregate 48 to 44 cents a 
gross, Which is about $3 of a cent more than the aggre- 
gate of 347 cents a gross, given on his direct examina- 
tion (x-Qs. 83 to 87). 

He also testifies that these buckle levers could have 
been produced by making the proper indentations upon 
the flat blank and then folding the same in the middle 
to produce the completed lever, which method he 
thought of using when he began making them, as it was 
an old and well-known mode of forming such articles 
which had been previously used upon similar articles 
produced by Osborne & Cheeseman, the method being 
shown by Exhibit Kelly No. 12 (Qs. 56, 58, 66). 

That in his judgement the buckle levers could.have 
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been made exclusive of the cost of material by this 
method, at from 2 to 24 cents a gross for labor, to 
which, adding 10 per cent. for the finished article, 
would make the cost of labor about 22 cents a gross 
((). 67). 

Kelly further testifies that during his examination he - 
had been at the factory of the defendant and there ex- 
amined the machine which it was then using for mak- 
ing buckle levers, which machine cut the blank with the 
two slots in it from the strip of metal ; then it was oper- 
ated upon by tbe dies which gave the blank the proper 
form, when it was taken to a foot press and struck into 
the form of a completed lever like Kelly No. 5 (Re-direct 
(Js. 127 to 129, page 139 of the Record). 

He further testifies that the method employed for 
forming the blank in that way was an old and well- 
known one (Re-cross Q. 132, page 140 of the Record). 

This mode of making the levers, it will be seen, is 
substantially the same as that referred to in his tes- 
timony last above averted to, in which he estimates, 
that the cost of labor with power added, for producing 
buckle levers by this method, would be about 22 cents 
a gross. 

In corroboration of these estimates of E. A. Smith 
and Kelly is the testimony of K.S. Smith, who says 
that on the machine referred to by Kelly as then 
used by the defendant, 500 gross of buckle levers a 
day could be produced at an expense of 31.50, 


which would be ;3, of a cent a gross, which, added 


to one cent a gross for finishing them on a foot press, 
would be 1,5, cents a gross (Qs. 106 to 109, page 187 
of the Record). 

From this testimony it appears that according to 
the estimate of E. A. Smith, based on wide experi- 
ence in making similar article, it would have cost to 
have made the buckle levers by the old methods and 
devices 13 to 2 cents a gross ; that according to Kelly’s 
estimate, based upon experience in making similar 
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articles. it would have cost from about 24 to 23 cents a 


Oross to have made these buekle levers by old methods 

nd devices; and that the cost to Osborne & Cheese- 

en they actually did make such levers, and 

cost is very large for the reasons stated by 

Kelly, was from 347 cents to 4 cents or a trifle over, a 

oross for labor. 

The Master distinctly finds : 

That by the processes known to the art in making similar brass 

public to employ, requiring no invention but 

f 


ndant could have made the levers. 


the record. 


to make them by hand, by mandrels 

l open tothe public * * * They 

construction and almost anybody could have made 

t is beyond a doubt that any experienced worker in brass 
made them by many methods with varying expense.’’ 


Page 145 of the record. 


{s there is no testimony but that of E. A. Smith and 

ily on this subject, he must have based these findings 
on their evidence. 

He seems, however, to have given no weight to the 
testimony of E. A. Smith, as to what it would have cost 
to have made buckle levers by the old and well-known 
methods and devices open to the public, because it was 

y an estimate ; and, probably tor the same reason, 
he also placed no reliance upon the evidence of Kelly 
as to what it must have cost to have made these buckle 
levers by old and well-known methods and devices. 
We are at loss to understand how he could disregard 
the evidence of these two unimpeached, intelligent 
witnesses, and yet accept the testimony of Sprague, 
whose estimate, as we have before pointed out, is based 
on the most unsatisfactory and unreliable data. 


The Master also ignores the testimony of Kelly 


regarding the cost to Osborne & Cheeseman of buckle 
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levers they made because he thinks his, Kelly’s, recol- 

lection was not very distinct, and that an aggregation 

of the prices as stated by him in detail in his cross- 

examination would amount to more than two cents above 

the cost first named by him; and that the Osborne & 

Cheeseman soods had less work on them ; and that 

because they were offered for sale at twenty-five ¢ 

more than what the complainant ever asked for 

years without takers, indicates very strongly that either 

the goods were inferior or that Kelly’s memory is 

greatly at fault as to the cost or labor upon them. 
Kivery statement of fact and every deduction contained 

in this statement is erroneous We have adve 

the cross-examination of Kelly, where, upon going 

detail as to the cost of making the buckle levers by 

borne WN Cheeseman, he recollects that the stamping 

of the beads or indentations between t 

edges of these levers cost a cent a gross, and 

ing of the sides upon the hand-mandrel betwe 

1i cents a gross, which would make 

a gross, that he recollected; but he 

to state what was paid for bending them into. U 

but gives 14 or 14 cents, which would make 33 

eross; and the cost of cutting the blank, alt! 

ured at a cent a gross, he says did not cost that 
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assuming that it did, the entire cost at the hig 


+ 
LCS} 


ures he gives in detail would be 44 cents a gross, or 


(} 
as the Master states. Kelly testifies positively that the 
cost of making these buckle levers was 3} cents a gross, 


difference of only $3 of a cent a gross, instead of 2 


with ten per cent. added for power, which would make 


347 cents a gross; but he does not pretend to recollect 


~ 0 


the details of the cost of such operations. It is therefore 


very unfair to take the aggregate of these details, in- 
stead of the lump cost, which he would have been likely 
to have recollected and did recollect. 

Again, there is no evidence going to show that the 


Osborne & Cheeseman soods had less work on them 
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buckle levers made by the defendant or com- 

Again, there is no evidence that they were 
offered for sale at 25 per cent. more than complainant 
asked for his for years without takers. With regard to 
this last statement of facts, made by the Master, the 
evidence is as follows: 

De L’orest Swears in answer to question 105 (Pp. Q4 
of the record), that Osborne & Cheeseman’s agent 
showed him some that they had made, and then stopped 
making and said there was nothing in it—that is, no 
money in it for them. And again, 1n answer to cross- 


question 130 (page 97 of the record), he says that he 


saw them in the autumn of 1880; and in answer to 
cross-questions 131 and 132, he says he knew of their 
few in the market; and in answer to cross- 
135, he says he only knew the quantity sold 
and the price obtained for them from what their agent 
told him. In answer to cross-question 134, he says the 
ent told him that they sold them for $1.25 a single 
ss, and he afterwards understood that the price was 
f cd and they were closed out. 

cross-examination Kelly says that they did not 
sell all of these buckle levers made by Osborne «& 
Cheeseman; that those that were not sold were still in 
the mill; that although there were three salesmen, none 
of them tried to sell them, as they were a new article to 
them and they could not class them with any other of 

their goods (x-Q. 73 to 77, page 135 of the record). 

That although Osborne & Cheeseman made buckles 
of other kinds, they were sold to parties who did not 
use buckles with this lever (Re-dtrect, 101). 

That he never heard any complaint of any defect in 
the buckles containing them (Re-direct, 102) and that 
the reason why they were not sold was because no sales- 
man considered them within his line, and therefore made 
no special effort to sell them; but that some of them 
were sold to Candee & Co., of New Haven (Re-direct, 
LO03 to 105). 
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This is all the testimony from which the Master 
could have taken the statement of facts referred to, or 
from which he could have made the deduction which he 
has. 

It thus appears that although the agent asked 25 per 
cent more for them than complainant asked, they wer 
not offered for sale at such prices for years wi 


a 


takers, and that the reason the eoods were not sold ex- 
cept to Candee & Co., was not because they were 
inferior, but for the reason, fully given, on account of 
the failure of the salesmen to make eftorts to sell them; 
and none of this testimony indicates that the memory 
of Kelly is greatly at fault as to the cost of labor upon 
them. 


4;tH EXCEPTION. 


For that the saad Mast Tl. an his said PEPo Ue 
place finds from the statement fll if by th def ndant. ane 


supported by the te stimony of Mr. i. S. Smith, MLAMaAger 
of the defendant corporation, that the ‘OdSt |  produc- 


fe 


Ang levers OF the defendant s intringing m red ayie 
533, cents per Gross, whale 222 another place rom AL 
testimony he finds that rt cost Si eents pe j Gross, ; 07} 
of which Ure supported by the evidence F hist (L7'e nN Jt 


contradiction thereof. 


The Master states further that— 


“Mr. E. S. Smith, the treasurer and manager of the defendant 
corporation, presents a statement of the defendant, which he sup- 
ports by his oath, that the production of buckles in the infringing 
machine cost it for labor 8,', cents per gross.” 

Page 142 of the Record. 


And again he says, referring to the defendant : 


‘‘Tt deliberately adopted a method costing on the testimony « 
i. S. Smith and Lawton, 84 cents.”’ 


Page 142 of the Record. 


ese | 
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Te Mee LO IE AT agen nN ae 


~ Tent ~“ * 
wee ee 
ef 
LZ 
; 
And acain he savs 
r 7 £ . age } . 
[ Ss. i } sserts re referred to, that its state 
is entirelv correct In making tne Cost per g&fross of these 
— ' 4 _— . , : ; 
S ll tiie respec H f ianbor 8s cents: but on cross-examination 
. 1. ] alrlical +}, Font } ] 1AYra ac rt? 
Ws 0D Ss unab »establish the Tact Dut DY mere assertion. 
. , ~— , 1. 2mm  » 13¢] 1 7 “sy 1] IAN r 
} , ~ r ] { i KEDL OL einer production OI! 
‘ \ i i i i 


reject the testimony of Kelly 
nd E. A. Smith, principally, if we understand his re- 
rt. because the statement of the cost of 81 cents a 


ss in labor to produce the defendant's buekle levers. 


, ae: oe oe ey . vos. ; eS Ei. sh) 
é tz ll] eoncliable with this testimony oi smith 
a ae Gp. ae: a ; ee cet 
Ne@LLV OF What 10 would Nave Cost by old and well- 
} . } j ] a as ' lx, “4 ° "4 
me ies and methods, whieh was oniy trom 2 to 
‘ f ‘om —S . 
st + cents a cross for tavor, and he eoneludes ice) 
— + | 
' 14 waar * oe i oe — } sont l 1 hale) 
! qgerenadan could not have produced these Duckies 
yy the old, well-known easy and non-interfering methods open 
u r else m] int’s patented methods adopted 
} S o Ve] hese meth ds.’ 


} } 
And he further says 

[ find that by the processes known to the art in making simi, 
iss goods, open to the public to employ, requiring no inven- 
: * : -_ } > 5 > } ] : ] > > = | 4 rs) ‘ 

nu simpiy adaptation, tne defendant could have made the 
er Foy we lefendant then knew or could the 
. Nu it Ss ir as e adetendant then Knew or could then 
~ vel r estimate, all such processes were more expensive and 


than the process invented by the complainant, and embodied 


the automatic machine of the defendant employed by it to make 


buckles; and I therefore discard as untrue altogether the de- 


dant’s evidence as to savings, which proves instead thereof such 


less losings, and rely alone on the complainant’s evidence to 
s fac 


Page ] & ot the Record. 


As this eonelusion of the Master seems to be based 


upon this conflict of testimony, it becomes very import- 
ant to 


examine the testimony to ascertain whether it is 
act, as shown thereby, that the cost of labor on de- 


i 


oe ae 


53 
fendant’s machine in the manufacture of 1 
levers was 84 cents a gross. 
The original statement filed by the defendant in com- 
phlance with the notice of the Master alleges: 
“That the cost of producing (exclusive of the cost of metal 


said levers on said machine, was 24 cents per gross 
method of computation is as follows: The machine would produce 


per day 150 gross of levers at a cost of $3.50 per day for a skilled 


workman, including time of machinist to run it.” 


| 


Page S6 of the Reeord. 


ant should make return of the number of buckles hay- 
ing levers which were made on the infringing machine, 
and sold by it, and the cost of producing said buckles, 
what was obtained for them and to whom they were 
sold. In this statement the cost of the brass and the 
scrap from which these buckle levers were made was 
shown for each of the three sizes; the cost of the mal- 
leable iron frames with which these buckle levers were 
combined and the cost of dipping and lacquering these 
frames; the cost of blanking and forming these levers 
on the machine; and the cost of subsequently attach- 
ing them to the buckle frames, such as setting, round- 
ing and closing, and the cost of packing the same. 
This statement shows just what the previous state- 
ment showed, that the cost of blanking and forming or 
of producing the levers on the infringing machine was 
24 cents a gross for each size, while the cost of attach- 
ing these levers after they came from the machine to 
the buckle frames, and of setting, rounding and closing 
vhe same, and of packing the same, amounted to over 
o# cents a gross. The Master has, therefore, mistaken 
the entire cost in labor of producing the buckles and 
packing the same for the market, for the actual cost of 


blanking and forming, or producing the buckle lever 


itself on the infringing machine. 
This is a grave error, and has misled him into the 


statements and deductions which he has made. 


4 


Instead of the statement, and the evidence of E. S. 
Smith with reference to it being irreconcilable with the 
testimony of E. A. Smith and Kelly, or that it shows a 
cost of labor on the infringing machine above that of 
producing buckle levers by the old methods and de- 
vices, it shows that the cost on defendant’s machine of 
producing these buckle levers was only 4 of a cent a 
eross above E. A. Smith’s largest estimate, while it 


was below that of Kelly’s estimate, and from 14 to 


> 
4 
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12 cents less than the actual cost to Osborne & Cheese- 


man for the buckle levers they made early in 1879, and 
for which they paid, as Kelly shows, extravagant prices 
for labor, in order, on the start, to get the best work. 


LOTH EXCEPTION. 


> Khor that said Mast ?? an jj 18 saad report finds that 
Ar di hi ndant. hy Mr. Smith. its MLN Ade? , Ls unable to es- 
tablish the tuct of the eost or producing levers On the N= 


. - . 7 ° - > 
7PUNGeNA machine ‘ wechich iS contrary 10 the ¢ vidlence. 


The Master finds that the detailed costs by items is 
not supported by any one ,having personal knowledge 
of the same, or by any record or books (page 141 of the 
Record). 

The 10th exception to the Master’s report goes to 
this finding. 

The two statements made by the treasurer of the de- 
fendant, as we have before shown, allege the cost of 
making the levers upon the infringing machine as 2} 
cents a gross. 

E. S. Smith testifies that Lawton was the man who 
ran this machine and had charge of it (Q. 47, page 
90 of the Record). 

And that he got $4 a day when he was running the 
machine (Q. 53). 

And he had a man who helped him, named Maine 
(Qs. 50, 51). 


& 


And at page 121 of the Record, he says: 


‘* Int. 322. You have an item here for blanking and forming of 2} 


‘* cents per gross; what is that for, and how is that sum reached ? 


‘*A. It is reached by taking accurate time of a week’s work of 
** the machine in question, and the cost of labor in attendance upon 


‘‘ the machine. 


Lawton testifies that in running the enjoined ma- 
chine it required an attendant constantly, and in addi- 
tion his own attendance for about two-thirds of the 
time (x-Qs. 211 to 213, page 102; Qs. 184 to 196, page 
101 of the Record). 

It thus appears that it cost to run the machine two- 
thirds of the wages of Lawton, which were $4 a day, or 
$2.66%, while the rest of the expense due to having an 
attendant constantly at the machine, deducting the 
$2.66% from $3.50, the sum named in the statement for 
wages, would be 831 cents a day for this attendant, 
which is not an extravagant estimate for a man’s labor. 
It, therefore, cost in wages of these two men $3.50 a 
day to produce 150 gross or 2} cents a gross. 

The testimony of Lawton and Smith is uncontra- 
dicted as to this cost, and we are at a_ loss to under- 
stand how the Master could have made the finding he 
did, referred to by us under this exception. . 


lst EXCEPTION. 


re for that said Master in his said report Found that 
the SAVINGS of the defendant by the wWse of the in Fringing 
mach ine amounte d tO the sum of $4,450.50, which 18 Uji- 
supported by and CONLParY to the evidence, whereas the 
said Master should Aauve Sound that such SAVINGS Ws 


only the sum of $522.72, and no more. 


From these considerations it will be seen that the 
Master erred in finding or assuming that the defend- 


aie i 2 RSE RS 


ant’s machine made as great savings in labor as the 
machine of the complainant's patent. 

That he also erred, assuming that the savings of the 
two machines were the same, in finding upon the testi- 
mony of Sprague, alone, that the saving in labor by 
the use of the machine of his patent was ten cents a 
eross on the buckle levers, especially as such testimony 
was based on no reasonably fixed or accurate data by 
which such savings could be determined. That he erred in 
ignoring or refusing to give any weight to the testimony 
of E. A. Smith and Furgus Kelly, each of whom was an 
old experienced producer of brass articles similar to 
those made by the defendant’s infringing machine, and 
each of whom gave reasonably accurate data, and much 
more so than that of Sprague, as to the cost in labor of 
producing these buckle levers by the old and well- 
known processes, open to the public at the date of the 
infringement, for producing simiiar articles, and which, 
without any invention, could have been adapted to pro- 
duce these identical buckle levers. That he erred in 
finding that, according to the testimony of .E. S. Smith 
and Hugh Lawton, it cost in labor to produce these 
buckle levers by the defeudant’s machine 84 cents a 
gross, the fact appearing in the original statement filed 
by the defendant and in the testimony, that such labor 
cost 21 cents a OTOSS. 

That he erred in finding that no data was furnished 
to determine what the cost was in labor in producing 
these buckle levers on the infringing machine, in view 
of these statements and the testimony of E. 8. Smith 
and Hugh Lawton. 

That he erred in not finding as the fact from these 
statements and testimony that the cost of labor in run- 
ning the infringing machine in producing the buckle 
levers was 23 cents a gross; while the cost was 34 
cents per gross im labor, taking almost the maximum 
and far above the minimum cost given for producing 
such buckle levers by the old and well-known methods 
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and devices, capable of producing the same without in- 


vention, and open to the public at the date of the in- 
fringement; and that therefore the saving due to the 
machine was the difference in the cost between the 
production by such old and well-known methods and 
devices and the actual cost in producing them by the 
infringing machine, viz., 1} cents per gross, which on 
the 44,805 gross actually made by the infringing ma- 
chine would have made $522.72, a liberal amount, and 
the most that he should have found as profits accruing 
to the defendant by the use of the infringing machine. 

We think it clear, therefore, that the Master has 
been in error in his findings of fact, and that he should 
have reported that such recovery should be, not the 
sum of $4,480.50 which he has found, but a sum not to 


exceed $522.72. 


Sep. 22, 1887. 
GEORGE EK. TERRY, 
M. Bb. Puripp, 
Of Counsel for Appellant. 
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IN EQUITY. 


THE SMITH & GRIGGS MANUFACTURING COM- 
PANY, Appellant. — 
VS. 
LEONARD A. SPRAGUE, Appellee. 


BRIEF FOR APPELLEE. 


The bill of complaint is for infrmgement of Letters 
Patent No. 228,136, dated May 25. 1880, and Letters. 
Patent No. 231,199, dated August 17, 1880, for im- 
provements in machines for making buckle levers. 

The complainant claims that the defendants have 
infringed the first, third, fourth, and fifth claims of No. 
228,136, and the first, second, third, fourth. and fifth 
claims of No. 231,199, and his expert, Mr. H. H. 
Doubleday, so testifies. 

The defendant, by his expert, Mr. Brevoort, seeks to 
defend against the charge of infringing the fifth claim 
of the earlier patent and the first claim of the later 
patent, but as to all the other claims the only defense 
is that a machine containing them was in public use 
for more than two years prior to the application for 
letters patent. (See Judge Shipman’s opinion, Rec. 


p- 79). 


well as the remaining claims, whose infringement 


do not dispute. 


fotos 


1 


2. The defendants have not established two years 
of public use prior to the application as to the subject 
matter of the undisputed claims. 

53. There is no error in the findmg of the mat- 
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] 
ich the appellant ean complain. 
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Lhe defendants infringe the two disputed claims. 


This controversy relates to machines for making 
beaded arctic buckle levers, or tongues, of a peculiar 
character. 

The levers are made from a strip of metal by a suc- 
cession of operations in the patented machine. 

The first step is to produce the slotted blank, shown 
in Fig. 2 of Doubleday Drawing No. 1. (Ree. p. 60). 

The next step is to produce the bent form shown in 
Figo. 43 of Doubleday Drawing No. 2. (Rec. p. 63). 

The next step is to produce the central double bead 
shown in Fig. 7 Doubleday Drawing No. 3. (Rec. p. 66). 

The next step is to produce the double bead be- 
tween the slot and the edge of the lever, shown in Fig. 
9 Doubleday Drawing No. 4. (Ree. p. 67). 


The corresponding steps in the operations in the 
defendunt's machines are represented by the blanks 
and forms on the same drawings. Thus: 

Fig. 2 a. (Smith & Griggs) corresponds with Fig. 2 
(Sprague) on Doubleday Drawing No. 1. 


Fig. 42 a. (S. & G.) corresponds with Fig. 44(8.) on 
Drawing No. 2. 

Fig. 7a. (8S. & G.) corresponds with Fie. 7 (S.) on 
Drawing No. 3, and, 

Mig. 9a. (S. & G.) corresponds with Fig. 9 (S.) on 
Drawing No. 4. 


The remaining portions of the figures show the me- 
chanisms which, connected in one machine, produce 
the intermediate forms and final form in both cases— 
the upper portion ot the drawings representing the 
machine of Sprague. while the lower portion shows 
the corresponding parts of the Smith & Griggs machine. 

No better brief description can be given than that 
found in the opinion of Judge Shipman, as follows: 


“Although, as is apparent from the defendant’s admission in 
regard to infringement, the two machines are very similar, they 
differ somewhat in form. In the plaintiff's machine after the 
two slots have been punched in the blank and it has been bent 
into a U-shape and has been thrust upon the end of a mandrel, 
a pair of movable dies ‘are advanced, one on either side of the 
mandrel and blank, on lines substantially at right angles to 
the flat sides of the U-shape and of the mandrel. These dies 
have their engaging faces—that is, the faces that engage with 
the U-shaped blank—of such form and contour that when acting 
upon the U-shaped blank’ in combination with the mandrel 

they bend or swage it into a partially formed lever. 


In the defendant’s machine, after the U-shaped blank had 
been pushed upon the end of the mandrel, ‘there were two dies, 
one on either side of the mandrel, opposite to this U-shaped 
blank; one of the dies—the lower one—being stationary in close 
proximity to the mandrel; the other die—the upper one— 
reciprocating vertically ; the opposing faces of these dies having 
a configuration the reverse of that part of the mandrel occupied 
by the U-shaped blank, and having, also, portions of their 
surfaces adapted to form the bit of the buckle lever. As soon 
as the U-shaped blank was placed on the mandrel the upper 


movable dies descended, and by means of this die, the lower 
stationary die, and the mandrel, the U-shaped blank’ was bent 
into the same partially formed lever which was produced by 
the corresponding operations of the plaintiffs machine. In 
he plaintift’s machine the sides of the mandrel and the faces of 


the dies are vertical. while in the defendant’s machine the 


mandrel is horizontal, with a stationary die below it and .a ver- 


tical reciprocating die above it.” (Ree. p. 79). 
e : ee , ore : 19 ; 
Claim five of No: 228,136 reads: 
“5. Ina machine for making buckle levers, the combination 
with the mandrel M and dies NN! of the springs N*N*, to 
press the dies forward into proper position reiative to the 


mandrel, substantially as set forth.” 


The mandrel M is the same mandrel which is found 
in claims one, three, and four of No. 228.136, and 
claims one, three, four, and five of 231,199, the in- 
fringement of which Mr. Brevoort does not deny. 

The dies N N' are the same dies which are included 
in claims three and four of 228,136 and one, three, 
four, and five of 231,199, the infringement of which 
Mr. Brevoort does not deny. 

The only remaining element is the springs N’N’, the 
office of which is to hold the mandrel and forming dies 
together by a yielding pressure, when the dies ‘are not 
engaged in bending the metal between their faces and 
the walls of the mandrel. 

It is admitted that the defendant's machine had a 
spring when this suit was brought, and that this spring 
held the mandrel and the forming die together by a 
yielding pressure. But still it is maintained that there 
is no infringement. Mr. Brevoort says: 

“It may be that the Waterbury machine has the equivalent of 
the mandrel M referred to in the claim, so far as the invention 
of that claim goes, although it has a mandrel not having all the 
parts which are requisite for the mandrel referred to in the 


2) 
patent. It may be, also, that for the purposes of the invention 
of the fitth claim the Waterbury machine has the equivalent of 
the dies N N' of the fitth claim; but, as there is no spring used 
in the Waterbury machine in connection with either portion of 
the single die there used or in connection with the mandrel 
[ do not think that the said Waterbury machine contains the 
invention of the said fifth claim, in which the two serings, each 
acting on one-half of the die, are made by the terms of the claim 
essentially necessary ; consequently [ am of the opinion that the 
Waterbury machine does not contain the invention of the said 
fifth claim, for the reason that it has not any equivalent for the 


springs N?’ N* referred to in that claim.” | Record }. OS. | 


Mr. Brevoort only saw the machine on the 19th of 
April, 1882,—the day before he testified—and then, 
if we understand Mr. Brevoort, the spring had been 
removed, the defendant relying (as we say) upon 
gravity to perform the function of the spring. So we 
need not here inquire whether gravity is the equiva- 
lent of elasticity in this connection, since the defend- 
ant did use a spring—But gravity is the equivalent of 
a spring when it performs the functions of a spring. 

This spring is shown in Fig. 8* (marked N°) of Doub- 
leday’s drawing No. 4, (Rec. p. 67) which was made 
from inspection of defendant’s machine. Mr. Double- 
day says: | 

‘Now in that defendant’s machine while one of the dies was 
stationary, and there was no spring interposed between the 
movable die and its actuating mechanism [there was a spring 
pressing the mandrel against the fixed die], yet substantially the 
same result was obtained by so constructing the mandrel and its 
support, that it, the mandrel, pressed one leg of the partially- 
formed lever against the lower stationary die, thereby practically 
preventing the adjacent ends of the partially formed lever and 
completed lever from telescoping, as I understand the operation 
of that machine. ...... It seems to me that such a change 
was a merely formal one, involving no substantial difference in 
the mode of operation of the parts or of the results produced, 
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the mandrel and the dies in the Sprague Patented Machine, and 
ard the transter of the yielding or elastic feature (which 
prevented telescoping) from the dies to the mandrel, as being a 
merely formal immaterial change, it seems to me that defend- 
ant’s machine contained the invention recited in the fitth claim 
of the Sprague Patent No. 228,136.” 


i 


Record }). 25. 


Mr. Brevoort is. however of opinion that even with 


the spring N* of Fig. 8°, there 1s no appropriation of 


the combination. beeause one spring is used instead of 


+ 


two. | Record p. 70. ] 


But it is manifest that any mechanic would see that 


if two folded blanks were so held by pressure that 


they could not telescope upon one side, then they 


= } 


could not telescope on the other side. Hence it would 
be instantly obvious that a single spring pressing the 
mandrel against one of the dies would prevent tele- 
scoping in the same way, by the same mechanical 


means, as a pair Of springs pressing the dies against 


, 


the mandrel. ltis too obvious for doubt that uf the 
folded blank is held in the defendant's machine be- 
{ween OUR DIES and OUR MANDREL by a SPRING - PRES- 
SURE so as to prevent telescoping, our imvention 1s 
appropriated in every respect except immaterial form. 

The other disputed claim—number one of patent 
231.199—reads thus: 

‘1. Ina machine tor making buckle levers, the combination 
of the mandrel M provided with the ribs m m’ of the dies N N' 
© O and a support which presses the part w of the lever against 
the rib m substantially as set forth. ” 


This support is called n° in the patent and is shown 
in Figs. 5 and 6, and 5* and 6° of Doubleday’s draw- 


ee 


ing No. 3. (Ree. p. 66.) Mr. Doubleday testifies that 
this claim is a inged, giving reasons. | Doubleday 
Ree. p. 25 oo .| 

In so iaciliaies Mr. Doubleday does not ignore 
the differences of form which are so apparent in the 


two machines, but says: 


“In view, however, of the fact that, as [ understand the matter, 
Sprague was the first to combine in a machine to make buckle 
levers, the elements which are embraced in that claim, I am of 

» opinion ee it the invention is not limited to a support which 
attached to and travels with one of the dies, nor to a suppo 
which can yield or be withdrawn to facilitate sliding the partly 
formed lever on the mandrel. But, on the contrary, while the 
Sprague support is described as having these peculiarities, or 
some ot them, yet they are merely incidents of construction, and 
it seems to me that it is not necessary that the Support in the 
defendant’s machine which corresponds to the tongue n*, should 
be either yielding or movable in order to be the equivalent of 
that Sprague support in the combination covered by that first 
claim of patent 231,199. Neither would such support, in my 
opinion, fall short of being an equivalent of the Sprague support, 
even though it did yield slightly under pressure.’ 

(Ree. p. 26, Q. 12.) 


That Mr. Doubleday is right in thus regarding as 
immaterial the fact that the suppovi is attached to the 
fixed die of defendant’s machine instead of the mov- 
able die is apparent from the fact that unless the dif- 
ference between a movable die and a fixed die is im- 
material the defendants have thrown away their case 
on the claims which they do not oppose. 

Mr. Brevoort says: 

vs For the reason that the Waterbury machine has 
not a mandrel provided with the ribs mm’; for the reason that 
the Waterbury machine has not got a second pair of dies re- 
ferred to by the letters O O in the claim, and for the reason 
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bnat wie W aterbury machine nas not got the Support which 1s 
oe ; » os — Pyro a oy aes 
removed atter the action t the dies, and which Support 1s re- 
} 41 e- : rt ] ain oe , ] ~~ £ ; 
ferred to in the claim, I am of the opinion that the said Water- 


ne does not contain the invention ot the first claim ot 


Let LIS see if these reasons are sound. Mr. Brevoort 
says the mandrel isnot provided with both the ribs m am 
But he agrees that it has the rib m. and as to the rib 
m’ the defendant has simply transferred it to the V- 
shaped die. where it Is used to hold the V-shaped 
blank from coming up out of its die, precisely as the 
rib m’ prevents the V-shaped blank from coming out 
of its die in complainant s machine. But the Cross- 


xamination ot Mr. Brevoort amply shows that the 


i. 


ditterence is one of form onlv: 


x-Q. 17. Your last sentence having indicated a purpose to 
ca a ee ee Ee Sy nen Ae: Nye a a 
MauilVY IOOK Atl this question trom a mechanical point ort view, 


. a. eee ae : } 
and having indicated your opinion that the change could be 


} ial ] : . ry | , ’ 
made and the machine would work, will vou now please come to 
1 onsideration of my original question, which was whether it 


would work in substantially the same way In accomplishing the 
— ‘ " +. y* fap, v. \ ry . +h, , »P*ga faP} , 1+ t} : +} | lr: rey] + 
iunction reterred to, V1Z.: the prevention Qi] tne witharawail ol 
' . 1 ] } a - ae » ‘A 
the U-shaped blank upon the ascent ol the tolder : 
A. It would imOrTA ey. NPAOIST ET itially the Sl} si ¢ wuy for the (ft. 
; , » »F ; — o . os 
iplishment OF The SsSarire PUP Pose, the result being reached 


1} , } ] i If ay ne rai : ~ 
through mecnanileat devices qaivering trom those deseribed and 


x-Q. 18. Let us see about the mechanical means being difter- 


4 y 7 ’ j . , : } ? 7; iy 4 ’ p 
ill. How would the mechanical means ecome adisferent, Cie 
af 4 
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A. So far as preventing the withdrawal of the U-shaped 
shank from the matrix, the lower edge would serve the same 
purpose, however the rib might be supported; but whether or 


not it would serve the same purpose, if it does serve any useful 


Q 


purpose in conjunction with a mandrel, would be another ques- 
tion, for the rib would then be separate from the mandrel, a 
without an accurate fitting of the parts, a space could be leit 


where now solid metal, exists, and it seems to me that this might 


be a material defect in the machine when changed as supposed. 
All OT the answer objected Lo. CX C4 ptine the yuri ending with 
the word “supported.” 


> >. ; 
Ree. p. ie. 


It is too evident for discussion that in a combination 
of parts the mere change of place of support of an 
element involving no change of function, but leaving 
the parts to “‘work in substantially the same way for 
the accomplishment of the same purp¢ se.’ does not 


avoid an otherwise successful charge of infringement. 


But. Mr. Brevoort does not find the dies O O. They 
were taken out of the machine before he saw it. as sep- 
arate structures. It is enough that they have been 
used in the machine, and that to a very great extent. 

But the support does not move away. “after the 
action of the dies.’ ‘The work of the combination is 
then done. A mcre structural feature. having to do 
with the separation of the parts after the common 
functions of the combination have been discharged, is 
immaterial. 

The following from Mr. Brevoort’s testimony shows 
how closely the defendant has copied our combination, 


only taking care to make the formal changes as spec- 


tacular as possible: 

x-@. 24. Since the exception contained in your last answer 
excludes the function to which I have been ealline attention, I 
shall try to be content with it as a round-about way of saying 
that guoad the functions I have referred to, the mechanical 
means, are the same in the two supposed cases, and will now 
direct attention to the function of the rib 2° in other relations. 


ah > —) —s Techaned hlank 1 its ‘oper relati 
phe Tw 7 Hoias bie U-shaped DiankK in WS propel relation 
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iathnwise ot tne manaret wnen the “Sria pec MANK IS StTrTUCK 
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° } - + } \’ . . ; ; 
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difiirise, Out qo nowt. Consider that tNAis proyection s the 


went Of a’, aithough 1b may serve the Same purpose, 
‘ i 


brevoort, NRec., p. 79. 


Mr. Brevoort answered turther. but we have quoted 


all that we deemed responsive, or to the point. It is 
enough for us that the defendant employs the rib m* to 
keep the blank from coming out of the matrix and to 
keep it in its proper position breadthwise of the man- 
drel as it is fed forward. Whether he cuts it into two 
pieces, or whether he mounts it here or there, so /ong 
as he takes care to have its operative purt im posi- 
tion to do the same work that Sprague does, in the 
same way that Sprague does, we don't care. 

It follows that the defendants infringe the two dis- 
puted claims as well as the several claims, which they 
do not claim to avoid on the issue of infringement. 


&.. 


Two Years prior public USE is not prove id. 


The earliest date ot application Is the date for both 


patents. 


Where a second application is filed for a certain part of an 
invention disclosed in a prior application, the two applications 
will be reoarded AS a continuous proceeding, ana public use ot 
the invention, to defeat a patent granted upon such second ap- 
plication, must be shown to have occurred more than two years 
prior to the first application. 

‘Graham v. McCormick, 21, O. G., 1553. | 


The earliest application was made Dee. 2, 1878. 

Was then the patented machine in public use or on 
sale, within the meaning of the statute, before the 2d 
day of December, 1876” 

The facts are as follows. as derived from the testi- 
mony of Mr. Sprague, who is the on/y witness called 
to prove the public use of the patented machine. Mr. 
Edmund Jordan, indeed, testifies to some of the earlier 
stages of building the machine, which, however. he 
never saw in use, but no witness, other than the 
patentee himself, is called to show public use more 
than two years before the application. It may _ not 
be against public policy to allow prior public use to 
be proved by the inventor alone, but it certainly does 
not afford a propitious outlook for this defense when 
not a single person is to be found among the public at 
large by whom such public use can be testified to. 

It is to be kept in mind that the patented thing isa 
machine for making buckle levers like those repre- 
sented in fig. 9 of letters patent No. 231,199. The 


same lever is shown in Fig. 10 of No. 228,136. 


2 Bee _ a 
gietvdd SAYS. 
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| Ir UJ IS a perspective VIeW Ol the completed i@ver. 
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This buekle lever is for use in the “aretie’”’ buckle 
or buckles for use upon “arctic” overshoes. and _ its 
distinguishing characteristic, as compared with other 
buckles. consists in the slot through which the strap 
Is permanently attached, in connection with the dou le 
bead adjacent to the slot around which bead the strap 
is passed. - This perfected buckle was matured after 
Mr. Sprague had been making buckles having some 
of its features for many years, and the patented 
machine consists of a complex combination of parts 
automatically producing this beaded buckle from a 
strip of metal automatically fed mto the machine. 

In producing this machine Mr. Sprague borrowed 
no characteristic feature whatever from other invent- 
ors, but, appropriating some of the elements from his 
former in‘ventions. and ad VISING others with special 
reference to the new structure, he at last, in the spring 
of 1868, completed a practical machine embodying 
new combinations and capable of successful operations 
in producing the beaded buckle lever used upon 
‘arctic’ overshoes. 

The problem so long before him was a difficult one. 
The machine was necessarily complex, involving not 
only difficult operations but a number of them. /J/¢ 
was specially difficult to successfully produce the beads 
between the slot and the rear edge of the buckle. ‘Toso 
hold the buckle with precision that the bead should be 
exactly parallel with the slot and yet allovw it to be freely 
fed; to so bend the buckle that the beads when formed 
should always be opposite each other and present @ 


rounded exterior to the enclosing strap; to even 
bend the stiff metal between the edqi and the slot— 
to do all these things practically in an automatic 
machine, that, to be practical, must make all the 
levers sucessfully and not destroy some and pe rf cl 
others, was a task calling not only for invention, but 


for test and trial and further invention. and furthe) 
test. alteration. and addition and invention. until. 1 


Le 
} | 


patience should prevail and ingenuity should be 


} ; ° 1 ' 
adequate, the machine should at last stand forth ecom- 


‘ 


pleted and approved. 


Mr. Sprague made a buckle—not the beaded arctic 
buckle lever—in 1862. He used three different ma- 
chines tor that purpose. 

The following testimony refers to this product of 


three difterent machines: 


“(). 14. The cutting out of the blank with the holes was per- 
formed in a separate press from, and disconnected trom, the 
other press that drew them up in the U shape; is that so? 

A. At that date it was. 

(). 15. And the pressing of this U-shaped blank into form 
on a mandrel was done in still a third press independent of the 
other two, was it ? 


A. Yes sir.’ 


| Sprague, Rec., p. 49. 


of me, 
' 


This was done until 1867 or 1868. |Sprague, Rec.., 
p. 49, Q. 18. ] 

From 1867 or 1868 to the fall of 1873, a certain 
class of levers, not beaded “ arctics,’ were made “in 


one operation.” 


“(). 44. You have testified that from 1862 to about 1867 or 
68 you made these buckle levers by three independent presses 
conveying the metal from one press to the other by hand; what 


>) IPRA Eee mates = : an sahg aeS 
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[ want to know is, how you made these buckle levers from 

between the years *67 and ’68, and up to about the fall of 73? 
A. One class of buckles were mace by two operations, as I 

told you; but another class. zot arctices, were made in one 


‘ 


| Sprague, Rece., p. 51. | 


From the fall of 1873 to the fall of 1874 the beaded 
aretic was made upon two machines—one to prepare 


for the beading, the other to put on the bead. 


“(). S56. What did the tirst one do? 


— 


\. It done as | have described. except putting on a bead 


ul of tl leve} 
©. 37. And what did the second one do? 
4. Put that bead on. 
@. 38. And how long did you use these two machines prior 
» the fall of ’74? 
A. I should think about a year; | have reference to the 


| oe . we 
bead, which was formerly not put on buckle levers in that way. 


| Sprague, Rece., pp D1 | 


Meanwhile an unsuccessful attempt had been made 
to produce the beaded buckle on this old machine, 

“(). 57. You made changes, then, as I understand you, in that 
machine so as to produce buckle levers Dy it some time between 
68 and ’80, and you can’t tell when ? 

A. Not all of them; no. 
J. 58. Which of them, can you tell, and what were they ? 
A. I made one change—not successful, though—to put the 


bead on. 1 think that was in ’70 or ’71 or ’72;: somewhere 


| Sprague, Rec., p. 52. ] 


— 
— 


Indeed the machine “never did work good,” even 
in making non-beaded levers [Sprague, Rec., p. 52, Q. 
47.) But it was a failure when beaded levers were 
attempted. 


L5 


‘(). 92. What further operation was performed upon the 

buckle lever before it left the machine in the shape of a buckle 

tongue, prior to the fall of ’74, than was performed by the dies 

pressing the U-shaped blank over the mandrel, last reterred to 
A. I had nothing only the bead; I had made somé on 


} e . ss ” ye 7 » 
old machine, but without success; it didivt 


One reason of this failure is thus given: 


**& r : r cy ] " ; | " | ; 

(). 98. When you made this class of buckle 
} A ee ee, ; : } ranhin what ditheult: 1) 
the rib similar to 7" in this old machine, what ditheulty di 
experience that made the machine as respects is feature un- 
: . : } 
successtul : 

4 . . , 7 | | 

A. One feature. 7¢ broke the levers that done the pressine. 

and by HOF driving on to mandrel trie, it wrouldii't 


f 


J : / J ho | , ] nl . 24 ° 
ELLE Pvt puace and had to be sent back by customers. 


, 
Spracue. Rece.. p. 56. 


Mr. Sprague saw that he could not make this o 


- 


machine successtul, and set about devising a new one, 
ordering the press from Bliss & Wilhams in 1874, bu 
making the parts in which this patented LV ntion ve- 


side Ss by his OW?) hands OT those of his workme ie. 


‘“x-(. 13. I suppose it was no part of Bliss & William’s job 
to make the Cies and other parts that were immediately operative 
in producing the buckle lever; am I right? 

A. It was no part of theirs; there was a contract between 
Bliss & Williams and Mr. Sprague to make the press ; all attach- 
ments and feed motions were :aade by day’s work, as Mr. Spra 
ordered them from time to time. They made the press at con- 
tract price. 

x-@. 14. Did Bliss & Williams make the dies ? 

e | A. I think not; any more than blanks for dies.” 
(Jordan, Rec., p. 47.] 


o | 
i 3 


“Q. 114. Who made the various other parts of this machine? 


A. My workmen and myself.” 


(Sprague, Rece., p. 57.) 
oe Le é.. 4 wd 
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Mr. Sprague wholly abandoned the attempt to pro- 


duce the beaded lever on the first machine. 


“x-(). 166, Did you give up trying to make arctic buckle 
levers on the old machine when you got the new one? 

A. \ es Sir. 

x-(). 167. Yousay in reply to question 96 that the old machine 
did not work successfully on one class of buckles; what class 
was that ? 


r y? as , . J } jf 
A. Vhie aretie fever wath thre LALALEP 


This disposes of the old machine. It “never did 
work good’ on the non-beaded levers—it was a total 
failure for producing the arctic lever with the bead. 

The new machine was in its general conception very 


different trom the old one. 


“Q.70. How did that machine, as it was used: prior to the fall 
of *74, resemble or ditter from the machine shown and described 
in your two patents here in suit ? 

A. The press part was much heavier and a shorter motion; 
no shaft to connect levers, no operating cam levers, and various 
others.” 


| Sprague, Rec., p. 53. ] 


This machine so far approximated completion in 
the fall of 1834, that, with a workman to stand over 
it and watch’it and stop it when choked, it could be 
used. ut it was not then the complete automatic 
machine subsequently patented, nor is there any proof 
in the case whatever that it would not have been 
abandoned like the first machine, had not Mr. Sprague, 
by continued experiment, triumphed over all the diffi- 
culties. and at last produced a machine that was avu- 
tomatic in fact as well as in theory. 


7 


rw. é . . 4 e i: : 
The changes which made the machine practically 


1] re : : : . 
as well as theoretically automatic. were made in the 


tall of 1877 and winter of IS7S. 


a OF 116. When did you put the springs between the levers 
and the striking dies in that machine ? 

A. It was in 1877, in the fall. 

(). 17. When did you put the extension of the mandrel re- 
ferred to as ™° In your patent, in that machine in place of the 
point on the carrier to hold the U-shaped blank down in th 


matrix ? 


A. It was either in January or February. 1878. | think 
was 
[Sp i i¢ ae ‘s 


? 


The difficulties which had before existed were tele- 
scoping, and failure to make a proper bead behind the 


slot. and failing to drive on the mandrel. 


“x-(). 172. What had been the trouble up to that time: 
A. Forming the bead or telescoping or tailing to drive 
the mandrel.” 


~ irae 
v7 I . 


Mr. Sprague experimented until he overcame the 


difficulties from these sources. 


“x-Q. 175. Did you experiment from time to time to devis 
means to prevent it ? 


fa ‘ sy ye 4 ; *« °6 .+ } } ‘ va) > s) ' 
A. Yes, sir. Sprague, Ree., p. 62.] 
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And he all the while intended to obtain a patent. 


‘“x-(. 183. State whether or not it was your intention, while 
you were experimenting upon and improving this last machine, 
to obtain a patent when it should be completed ? 


_— 


A. It was.” : i Spracue. Rec.. ». OS. 
LS] » | 


After completing the machine in the way described, 


there was no further trouble when the machine was in 
order. 


any ot these 


+O — “ 
iOi¢ ana is. DY the 


order—mandrel. 
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telescoping would take place 
ord i thre defect residing in 
the changes it would only 
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The matrix wearing, the dies wear- 
o the brass evenly upon the mandrel, and 
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| Sprague, Rec., }). 6d. | 


is a machine that worked badly by rea- 


Its organization. lt was so changed less than 


's before the application that it always worked 


normally and well, except when out of repair. 
Experimenting to remove the difficulty was con- 


stantly going on (a man meanwhile standing over the 
incompiete machine to stop it when choked, and work 
the telescoping blanks off the further end of the man- 
drel with a pointed hook), (hee. p. 94, x-Q. 189.) 
until at last suecess was reached. It is true that the 
incomplete machine plus the constant attendant pro- 
duced buckle levers, a portion of which were accepted 
by the purchasers, but there is not a word of proof to 


LY) 
show that that machine would have been an ultimate 
success, or that it would not have been set aside from 
the first, if it had not been for the expectation enter- 
tained by the inventor of finally making it a_ success. 
He always intended to patent it assoon asdone. And 
having tested it a reasonable time, he applied for a 
patent long before the expiration of the period limited 
by law. 

Meanwhile Mr. Sprague. who has always been. until 
the defendant’s infringement, the exclusive manufac- 
turer of these buckle levers, kept his machine from 


the public interested in such matters. 


“x-(), 184. State whether or not you kept the general pubhe 


: 
and 


away trom this machine while this process of experiment 


completion was going on ? 


“i. W, did “is far “IS Me eould. NY ?~ irty that HT ¢ 
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How far he succeeded in his purpose to keep the 
machine from the public appears from the fact that the 
defendc nts do not produce a single WiUtReEss who ever 
saw th: machine in use, either before or after comple- 
tion. at any stage whatever. 

Doubtless the defendant will claim that. imasmuch 
as the incomplete machine contained the subject- 
matter of certain of the claims,imperfectly operating, 
more than two years before the application, therefore 
such claims are void. But there is no law for such a 
proposition Ifan inventor experiments in the direc- 
tion of producing an automatic machine, intending, 
when his efforts are successful. to patent it, he need 
not enter in his diary the exact day and hour when 


each stage of inchoate and contingent completion 


a 


es 
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eriment was never intermitted. Here the purpose 
hii in Case Ot Success, Was present from the first. 
Here the last improvements were essential to the 
machine asan automaticorganization. Such vivisection 
as the defendants ask will net be 
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performed in_ behalf 
of an infringer. 


The following language is from Judge Shi 
opinion 


pman's 


“The main defense is that the two patents, Nos. 228,136 and 
231,199, with the exception of the latter, are void, because the 
machine, with the exception of the mechanism described in said 
claims, was In public use for more than two years before the 
late of the application for letters patent. But one application, 
dated December 2, 1878, for a patent upon the entire machine 
was originally brought. This was atterwards divided into two 


ipplications upon different parts of the same machine. In order 
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opinion in order to show that the changes which 
rendered the machine automatic and which made it 
produce perfect levers were made within the two years 
before the application. These facts a 
other facts proven in the case and found by the Court 


make a clear case of compliance with the statute. 


99 

We cite in favor of ow position the recent case of 
Beedle vs. Bennett, 122 U.S., 71, where the principles 
applicable tO this defense are considered and applied 
in accordance with the principle that the law leans 


against ftorteiture. 


re 
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In Manning vs lsinglass Co., 108 U.S., 465. this 
Court said: 

“It is also made clear by the testimony, not only that the ma- 
chinery, but the process used by Norwood & Manning from 
1860 to L867, by Norwood & Son from 1867 to 1870, and by J. 
J. Manning & Brother from 1868 to 1873, and after that year, 
was substantially the same as that described in the patent. 
During all these years there ras nO mate rial change, either Ln 
the machinery or the process. The use of the machinery and 
process was not, therefore, an experimental use. These conclu- 
sions of fact are fatal to the complainant’s case.” 

The inference is clear that an experimental use 
being established, an incidental sale of such portion of 
the product as was saleable, will not change the char- 
acter of the use. and create a forfeiture. 


See also: | 
Agawam Co. vs. Jordan, 7 Wall, 583. 
Winans vs. Railroad Co., 4 Fish. 1. 
Jennings vs. Pierce, 15 Blatch. 42. 

Pitts vs. Hall, 2, Blatch 229. 

There was, therefore, for reasons given, no forfeit- 

ure of the right to obtain a patent. 


TIL. 
There is no error that the appellant can complain of 
in the finding of the master establishing the sum 
due upon the accounting to be $4,450.50. 
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cf 


,* 


ryyy . a he be } ° 7 1 4 y ] 
he plaintifi below claimed. and established 
LO be. that he had sustained damage bv the 
ment complained of to the extent of $: 
om PUR me eee. MLE 
circumstances under woien 


stated by the master. 


‘eduction OF price 
OSS OT} LO.000 OLTOSS 


&* 


profits on Sares where 
_ lia, lain: +? POW 
SUpp 1¢>¢ cOMpialnban ~~ previou 
i i 


_¢ } oe —_ ie : 
with buekles made on Infringin: 


Total 


If the defendant had made and sold the complainant’s 


ed machine, whereby this loss of sales and conse 


,. > 
Leni 


i 
i 
profits and reduction in selling prices had been suftered 


complainant, I have no doubt but this would be a very 
case of damage In these respects. 

It was a productlon having a very limited demand, and com- 
plainant, by reason of his previous patent, had come to supply 
all that demand; and he had the facilities to continue to 
supply it. 

Not an Arctic shoe buckle was on the market from 
source, 

Osborn & Cheesman had made a few, but had never put them 
on the market to any considerable extent. As soon as the 
monopoly enjoyed by the complainant on the buckle levers 
themselves was ended, the defendant took the complainant’s 
improved instrumentality for making them, adopted it without 
leave or license, made buekles with it, and with these buckles 
went for the complainant’s old customers. 

. 

In fact, it could go nowhere else, and every customer it ob- 
tained had been, and was the customer of the complainant at the 
time the defendant went: into the market with these goods. No 


‘ ee Be 2 ee ee 9) eo lefenda ‘atl 
Cis { iVW~ned this trade. very saie the defendant made 
1 ? ee ; An rs ‘ 
} a DV sO much 1 ¢ r pbinimaAants saAaies, Defendant Was a 
: ‘ RES ai h « h 
\ ictive pushing competitor. Complainant says that the 


defendant cut the prices, and defendant Says that it followed the 

mplainant’s prices down in the market. The tact that com- 
pi “nant maintained the be St prices would seem to disprove this, 
but I make no finding in this regard, as it is immaterial in mv 
view ot the case. 

[ tind that the complainant could have maintained the prices 
received by him before the defendant entered the market but for 
tne competition of the detendant, beyond all doubt, and if this 

Wm ease tor damage s at all. thre complainant had heen damaged 
d amount claimed, to wits S30.488.71, less the 
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| hRee., p. 144. | 


But the master found that this was not a ease for 


damages and so disallowed the whole sum claimed un- 


der that head. It should be added that Mr. Sprague 
claimed and supposed that he proved that the product- 
Lon of the buckle levers by any other known method 
would cost mor thin he r ceived for them when the 
infringement began, so that his profit on the buckle 
was a fair measure of the saving effected by the use 
of the patented machine. The loss of this profit was, 
theretore, the loss ot savings effected by the use of the 
machine. but the master made no finding with ref- 
erence to the latter claim, and simply disallowed the 


entire sum due for damages actually sustained. 


The master finds also that the profits made by the 
defendants upon buckle levers made by the infringing 
machine was $7,185.60. He reaches this conclusion 
by the following method: After finding that the pro- 


duction was 44,805 gross, and that the appellant claim- 


ed to have made no profits, he goes on to say: 


“TI cannot tind this claim to be honest, and cannot tind that 
the defendant made no profits. 

Some light ¢an be gained of the cost of making these buckles 
from Mr. Sprague’s statement of the cost to him of making his 


buckles of similar sizes, on a similer machine. 


He proves that the 12 cost him 56 cents per gross. 
‘6 66 <4 66 ri 66 ‘<¢ AZ 66 66 << 
66 66 G6 74 2 cc <4 At) <4 66 6¢ 


At these prices he could have made the 44,805 gross made by 
the defendant on the infringing machine; on his machine for 
$23,322.78, and thereby make a clean profit, even at the defend- 


ants selling prices of $7,183.60. 


The facts, that the defendant charged his machinist’s wages 
against this production, making the attempt to enhance costs 
very apparent, that no detail of costs by items is supported by 
any one having personal knowledge of the same or by any record 
on books, and especially the improbability that the defendant 
would have made these goods ata loss for so long a time to 
gratify the personal dislikings of one of its officers, in my mind, 
goes far to establish the complainant’s figures as the correct ones 
as to the cost of these buckles; and there are some further incon- 
sistences of evidence that will be touched upon further along in 
the report that have had their effect in discrediting the defend- 
ants evidence generally in this case. 


And if the complainant is, by law, entitled to recover all the 
profits that the defendant made on these buckle levers that it 
made on the complainants patented machine, then I find that he 
is entitled to recover of the defendants, as profits in this case, 
the said sum of $7,183.60, as the profits the defendant made on 
goods sold by it, on the manufacture of which the infringing ma- 
chine was employed. I do not consider however that such is the 
law in the case of unpatented products produced by a patented 


machine.” 
[ Ree., p. 141.] 


The master thereupon applies the principal which he 
regards as the true one, which he states as follows: 


‘and do find as matters of law in such cases, and in this case, 


- 


¢){° 
zZ0 


that only such savings of labor as the detendant saved by the em- 
ployment of the complainants patented device over and above 
what their cost would be produced, by any other efticient method 
ypen for him to use in the production of these buckles, is prop- 


recoverable iT} this Case as protits.” Rec., ). 141. ] 
. a | 


That this rule is as favorable to the defendant as it 


Railroad Co. vs. Turnill, 94. U. S.. 69 
i t} ly a ] : : 
Adopting this method and the testimony of the 
° s } © d * 
complainant as to the saving by his machine, and 
> 1° ° i 4 i | tae = > 
finding asa fact that the machines are substantially 
alike in saving vapacity, the master reaches the con- 
1a » ths the savino ‘ »} IC Tr OFT TI 
ciusion that the saving was ten cents per gross. LUIS 
the master says: 
“Accepting, then, the saving of the detendant in the produc- 
n of these buckles to have been the same by the employment 
f the infringing machine that complainant saved in the employ- 
ent of the patented machine, as against any other known and 
open method, which was 10 cents per gross, I find that it saved, 
yy so using the complainant’s invention in the manufacture of the 
said 44,805 gross, $4,480.50, which I find should be repaid to 
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the complainant as savings or profits in this case. 


(Ree. p. 143.] 


Of the claim of the defendant below that he made 
no savings, the master says: 


“i? cannot find this claim to be honest.” | Ree. p. 141. 


[The master sums up his statement of reasons for 
this finding of dishonesty in the following language : 

“The defendant would apparently have it believed that when 
it could) just as well have produced these buckles by old, 
well known, easy and non-infringing methods, at an expense for 
labor, by the testimony of E. A. Smith and F. Kelly, its wit- 
nesses, ranging from 14 to 34 cents a gross, it deliberately 


> hws 


ai | 


— 9 


adopted a method costing, on the testimony of E. 8S. Smith 
Lawton, 84 cents, more than double more, to achieve the 
results. 

That it did so cut its own nose off, without the least prospect 
of advantage to he cained thereby, is not to be believed. 

One or the other of these claims is manifestly not true. 


Kither the detendant could not have produced these buckles at 


all by old, well-known, easy and non-interfering methods open to 
the public, or else the complainant’s patented method adopted by 
the detendant made a say ing over these methods. The detend- 
ant adopted the complainant’s patented device for some purpose 
other than increasing expense to itself in supplying - itself with 
these buckles. 

[ find, therefore, the first fact true and the last one untrue—that 
is, [ find that by the processes known to the art in making simuar 
brass goods open to the public to employ, requiring no invention 
but simply adaptation, the defendant could have made the levers, 
but that, so far as the defendant then knew, or could then dis- 
cover or estimate, all such processes were more expensive and 
costly than the process invented by the complainant, and em- 
bodied in the automatic machine of the defendant employed by 
it to make these buckles; and I, therefore, discard as untrue al- 
together the defendant’s evidence as to savings, which proves 
instead thereof such needless losings, and rely alone on the com- 
plainant’s evidence as to this fact.” 


| Rec. p. 


The master having reached the conclusion before 
stated exceptions were filed, which are found on 
page 147 of the Record. With reference to these ex- 


ceptions and the argument upon them Judge Shipman 
filed this opinion : 


“I do not think that it is necessary for me to pass upon the 
accuracy of each one of the statements or opinions in regard to 
questions of fact which are given in the master’s report, and to 
state whether I do or do not concur in each opinion. [ concur 
in the correctness of his conclusions of law and in the correct- 
ness of his conclusions upon the question of profits. I think that 
his finding in regard to the amount of the defendant’s savings 


” 
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from the use of the plaintiff’s patented machine was correct and 
was justified by the testimony. The whole case and the whole 
testimony satisfy me that the result which the defendant’s wit- 
nesses soucht to have the court reach would have been an inac- 
Cul ibe One, 
All the exceptions, both of the plaintiff and the defendant are 
erruled, and the master’s report is confirmed.” 
[ Ree. p. 148. ] 


We say that Judge Shipman and the master were 


right, because, so far as related to the matters covered 
by the exceptions of the defendant, the testimony of 


defendant below was not credible, as a glance at it 


will conclusively show. 


The return to the master was prepared by KB. SS. 
Smith. Treas.. | Exhibit A., Rec. p. 86. | and Mr. Treas- 


urer Smith was put upon the stand to be examined 


with reference to the reports rendered, including an 
“amended return. ” | Ree. p. 111.] 


The following are specimens of his replies to ques- 


What did you pay the Andrew Terry Co. for 


“Int. 18. 
rames ? I mean, what was the price agreed upon when the 
rOOdS were bought f 

A. I could not say, it is so long ago. 

Int. 19. What did the 12 inch Arctieshoe buckles cost you 
Same objection, ruling and exception. 

A. I don’t know. 
Int. 20. The £? 
Same objection, ruling and exception. 
A. I don’t know. 
Int. 21. The 3? 
A. Same answer. 
Int. 22. What did the § in. skate buckles cost you net ? 


A. Don’t know. 


wares hele ok 
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Int. 28. You have stated,. have you not, that if the profit on 
the rest of your business was as good as on these articles, you 
would be satisfied ? 

A. I don’t know. 

Int. 24. You made a good handsome profit on them did you 
not ? 

A. I don’t know. 

Int. 25. They cost you considerable less than the minimum 
price obtained for them, did they not? 

A. I could not tell.” | Ree. p. 88. ] 

See also Ints. 50-42 | Rec. p. 89]; Ints. 44-46 | Rec. 

, 
| 


p- 90]; Ints. 68,69 [ Rec. p. 91]; Ints. 236-259 | Rec. 
p. 105]. 


No wonder that in view of such testimony the 
master said: “I cannot find this claim to be honest. 
and cannot find that the defendant made no profits.” 


[Ree. p. 141.] 


The master being thus compelled to discredit the 
defendant's estimate, or rather, guess,—tfor the ‘Treas- 
urer of the defendant company seemed to think that 
his obligation to account consisted simply in replying 
indefinitely to such questions as he could not disregard 
thereupon resorted to the testimony of 


altogether 
Mr. Sprague. The situation was peculiar in one re- 
spect. The only comparison of costs that could be 
made was between the patented method of production 
and such a method as the defendant employed after 
the injunction, which the defendant claimed was oid. 


Mr. Sprague put the difference between the cost of 
production by that method and by his patented ma- 
chine at ten or twelve cents, [Sprague Dep., Int. 253, 
Rec. p. 106; x-Int. 290, 291, p. 109; x-Int. 295, p. 


110]. 
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ihe testimony ol Mr. Sprague having’ been fiven, 
AA : — . : . . | : 4 ’ ‘ : - 
Mr. Smith again went upon the stand, and the follow- 
Ing is a specimen of his testimony 
‘Int. 330. Is the statement contained in the Exhibit Amend- 
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iNVo such estimates were ever p? oduced. 
‘he rule is undoubted that the complainant must 
T } ve ) Bu } ic rul > ic | . ‘ 
nis Case rut This ruie 1s not to be so ap- 
plied as to enable a wilful infringer to practically 
efuse to obey the orders of the court and the master. 
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ind then take any advantage of any seeming indefi- 
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niteness in the complaimants testimony. Judge 


McKennan lays down the sound doctrine in a case of 


wilful infringement that, 
‘Under these circumstances the respondents ought to be held 


accountability, and no intendment ought to be 
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made in their *founded upon the alleged inconeclusiveness 
Ol the complal al ts’ proot ot loss. On the otne ‘ hand, 

proot ought to be considered and interpreted most liberally in 
favor of the complainants within the limit of an approximately 


accurate ascertainment of their amages 


ae 


ae ‘arpe t ('o. ws. Dobson. 21 O. G. 1200.9 


But we submit that the testimony ot complainant, 
] 
i 


upon which he based his conclusions, was clear and 
definite and that the only error of the master 
finding too small an amount 

which surely the 

The court. therefore. 
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the disposition of it in the court 
: as eed 
respectfully submitted that the decision 


below should be : 
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